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EASTER  TERM,  8  VICT.  1845. 


Casmichabl  v.  Cabhichasl, 

1845 :  April,  2Sd. 

A  defendant  having  been  examined  before  ib»  Master  by  her  oo-de&ndant  A.  11, 
(saying  just  exceptions,)  and  her  evidence  not  haying  been  read,  it  was  proposed 
to  read  it  on  behalf  of  the  plaintSff: — Bddf  that  if  this  coarse  wefe  taken  the 
-witness  wonld  be  the  plaintiflTs  witness,  and  that^  inasmuch  as  the  effect  of  the 
eyidenoe  was  to  charge  A.  B^  and  thereby  to  exonerate  the  witness,  the  eyidesee 
could  not  be  received;  the  case  not  being  within  the  stat  6  H  Yict  e.  86. 

a 

OsNSBAL  H.  L.  Caricichael  died  at  Demerara  in  May,  ISIS, 
haviog  by  his  will  constituted  his  only  son  John  and  his  daugh- 
ter Catherine  his  residuary  legatees. 

After  the  death  of  the  testator,  his  son  went  to  Demerara  and 
took  possession  of  the  property  of  the  testator  in  that  country. 

The  bill  was  filed  in  1886,  by  the  daughter,  who  was  under 
age  at  the  testator's  death,  against  her  mother,  Catherine  Carmi^ 
chael,  as  administratrix  with  the  will  annexed  of  the  testator,  and 
against  John  Caimichael,  praying  an  account  of  all  monies  re- 
ceiyed  by  both  defendants  on  account  of  the  testator^  estate,  and 
§ar  a  due  administration  thereof. 

Upon  the  death  of  the  defendant  John  Carmichael,  the  bill 
was  revived  against  his  executrix  Elizabeth  CarmichaeL 

Vou  EL  1 


CASES  IN  CHANCERY. 


1846. — Gannichael  y.  CanmchaeL 


The  defendants,  bj  their  respective  answers,  stated  that  an 
accoont  had  been  settled  ^Qt^een  John  Carmichael  and  the 
[*2J  administratrix  as  .tg.  t^  property  received  by  John  ♦Car- 
michael in  Dem^tua,  and  that  the  defendant^  the  adminis- 
tratrix, in  paying^  xjvpr. to  *the  plaintiff  her  shftre  of  the  residaaiy 
estate,  had,  wi6i*}xfjr  knowledge,  included  in  such  payment  her 
proportipQ  6£^  {be  property  comprised  in  the  setded  account 
The.8^M^*ftcoount,  however,  was  not  proved  by  the  defendants 
at*tb!i>  I^riag,  and  by  the  decree  made  at  the  hearing,  the  Mas- 

•  **  r<t€^*  was  directed  to  take  an  account  of  the  personal  estate  of  the 

•   *    •  • 

*«:^  *testator,  not  specifically  bequeathed,  come  to  the  hands  of  both 
defendants. 

The  Master  being  of  opinion,  that,  under  this  decree,  he  had 
no  power  to  fipd  that  there  was  a  settled  account,  ordered  the 
parties  to  proceed  by  charge  and  discharge.(a)  The  alleged 
settled  account  was  produced  in  the  Master's  office,  but  the  cir- 
cumstances under  which  it  was  effected  were  not  shown. 

The  defendant  Elizabeth  Carmichael  having,  at  the  suggestion 
of  the  Master,  exhibited  under  the  decree  certain  intenogatories 
for  the  examination  of  the  defendant  Catherine  Carmichael,  under 
which  the  latter  defendant  was  examined  on  her  behalf  declined 
to  use  the  depositions ;  whereupon  the  plaintiff,  conceiving  that 
they  tended  to  show  that  there  had  been  no  settled  acoount,  pro- 
posed to  read  them  on  her  own  behali^  for  the  purpose  of  charg- 
ing John  Carmichael's  estate  with  the  sums  alleged  to  have  been 
accounted  for.  This  evidence  the  Master  declined  to  receive,  on 
the  ground  of  interest,  and  an  exception  was  accordingly  taken 
by  the  plaintiff  to  his  report 


Mr.  IhtsaeU  and  Mr.  Chapman^  for  the  exception,  observed^ 
that  Elizabeth  Carmichael  having  obtained  an  order  tot  the  ex- 
amination of  her  co-defendant  on  the  allegation  that  the  witness 
was  disinterested^  could  not  now  be  heard  to  say  the  contrary. 
Besides^  1^  witness  was  not  interested  in  the  issue  in  which 
[^]  she  was  produced  and  *sworn  and  called  to  support  The 
'  witness  being  so  produced,  the  plaintiff  had  a  right  to  read 

(a)  S«toD,  48;  8  Smwutti  627. 
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I846.-^Ellicd  ▼.  €k)od8oii. 


her  evidence.  [The  Vtce-Ohanedbr. — The  qpestion  is,  wliether, 
considering  her  as  your  witness,  she  can  be  examined  for  the 
purpose  of  charging  John  Cauniohael's  estate.] 

Mr.  Burgfe  (with  him  Mr.  Oamjil)eU)  wntra^  referred  to  Lee  y. 
Aikin&ony{a)  observing,  that  an  order  to  examine  a  co-defendant, 
saving  just  exceptions,  is  an  order  of  course. 

The  Ylofr-CHANCfiLDOB,  (after  observing  that  th^  case  was  nol 
within  the  late  8latate.X&)-^I  am  of  <^nion,  that^  although  thit 
witness  was  examined  ibr  the  defendant,  saving  just  exceptions 
ike  de&ndant  reading  no  portion  of  the  evidence,  the  witnes 
must  be  considered  as  a  witness  examined  and  produced  bj  the 
party  who  proposes  to  read  her  evidence.  Then  arises  the  ques- 
tion of  interest^  and,  I  think,  though  unwilling  to  exclude  the 
evidence,  that  there  is  an  interest.  K  John  Carmichael  did  not 
pay  over  these  sums  to  the  witness,  she  is  not  chargeable ;  if  he 
did,  she  is  cfaaiigeable.  I  am  of  opuiion  that  the  evidence  cannot 
be  received. 

Mr.  ^mpihinion,  aimicus  euriae^  reii^ned  to  JPerigal  v.  Nichoi 
$on.{c) 


*Elliob  v.  Goodsok.  [*4 

1844:  ICarch,  30.    1845 :  2l8t  Feb.  and  dd.  seq. ;  10th  March,  and  dd.  seq. 

A.  devteed  his  real  and  peraonal  estate  charged  with  the  payment  of  bis  debts  to  B., 
whom  he  appointed  his  executor,  and  K  devised  thetn  to  C,  whom  he  appointed 
his  executor,  upon  tzuit  ft>r  the  payment  of  his  own  and  A,*s  debts.  After  the 
death  of  A.  and  B.  a  bill  was  filed  on  behalf  of  the  ereditora  of  A.  against  C  and 
D.,  charging  that,  by  collasion  between  C.  and  D.,  the  latter  had  fraudulently 
obtained  large  sums  of  money  arising  from  the  real  and  personal  estate  of  A.,  and 
pcaytng  that  the  tranaactkiBS  between  C.  and  D.  might  be  set  aside^  and  (br  the 
due  administratioii  of  AJb  estate.  There  were  also  some  charges  of  mlaapplicatioa 
of  A.'8  assets  by  B.,  and  tho  bill  prayed  that  B.'s  estate  might  be  charged  with 
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the  hmtm  oooMionpd  fhanhj.  Totfaisbai(D.  haTbigr8ftiaedpr6bftto<^B.'iwin^ 
ft  pttBon  was  made  a  defendant  who  had  obtained  a  grant  of  letters  of  administra- 
tioD  of  B.'8  estate^  authorizing  him  to  attend,  sapply,  sabstantiate,  and  oonflrm 
tiie  prooeedingB  whioh  had  beea  already  had,  or  which  might  be  had  in  the  soit^ 
until  a  flsal  decree  shoold  be  had : — Sdd^  that  B.*8  estate  was  sofficleDtlj  repre- 
sented hi  the  suit  by  this  administrator. 

Jamss  Law  bdng  seised  in  fee  of  various  estates  in  Englandy 
Ireland,  and  the  West  Indies,  and  being  mortgagee  of  estates  in 
the  West  Indies,  made  his  will^  dated  the  16th  December,  1806, 
whereby,  after  making  various  specific  bequests  to  his  wife,  and 
devising  to  her  a  life  interest  in  his  English  estates,  he  gave, 
devised  and  bequeathed  all  other  his  real  estates  and  all  his  per* 
sonaltj  to  tiiree  trustees^  their  heirs,  executors,  adminirtrators^ 
and  assigns,  charged  nevertheless,  with  the  payment  of  his  debts 
and  funeral  expenses  tmd  the  several  legacies  thereinafter  men* 
tioned,  in  trust  for  his  brolher  William  Law,  his  heirs,  executors, 
administratGors,  and  aasigus.  And  the  better  io  mable  his  trua» 
tees  to  raise  money  for  the  purposes  of  his  will  he  dedared  that 
the  before-mentioned  devises  and  bequests  were  made  to  them 
upon  trust  to  collect  all  his  personally,  and,  if  necessary,  to  raise 
by  sale  or  mortgage  of  hia  realty  sueh  sums  as  should  be  suffi- 
<neut  to  pay  his  said  debts  and  funeral  expenses,  and  such  suma 
of  money  as  were  thereinafter  bequeathed.  And  he  ordered  and 
directed,  that,  until  a  sale  should  take  place  of  his  property,  the 
entire  management  and  superintendence  of  his  West  Indian  con- 
oerns  should  remain  in  his  three  trustees  or  their  representatives, 
and  he  invested  them  with  all  powers  and  authorities  requisite 
for  that  purpose.  And  after  bequeathing  certain  pecuniary 
legacies,  he  appointed  his  three  trustees  and  his  brother 
[*5]  William  Law  and  his  *nephew  William  Law  the  younger, 
son  (^  WiUiam  Law  the  elder,  to  be  executors  of  his  will 

The  testator  died  in  1807,  leaving  his  brother  William  his  heir- 
at-law. 

The  three  trustees  executed  a  deed  of  disclaimer  of  the  trusts 
of  the  real  estate,  and  renounced  probate  of  the  will  The  will 
was  proved  by  William  Law  the  younger,  and  afterwards  by 
William  Law  the  elder. 
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Ko  new  truBtees  ^ere  appomted  in  the  room  of  the  disclaim- 
ing truBtees.  Upon  the  decease  of  the  testator,  William  Law 
the  elder  eatsiediftto  possession  of  all  his  estates  and  execnted  a 
power  of  attolnej  to  William  Law  the  younger,  under  which  the 
latter  was  in  possession  of  the  West  Lidia  estates  until  his  bank- 
ri:^tej,  whkh  took  place  in  1815.  From  that  time  till  the  de- 
fendant Ooodson  took  possession,  Barnes  Law  the  younger  was 
IB  possession  under  a  similar  power  of  attorney  from  William 
Lawthedder. 

William  Law  the  elder  died  in  1818,  having  by 'his  will  de- 
wed all  his  real  and  personal  estates,  including  thode  which  had 
been  devised  to  him  by  his  brother,  (except  the  Irish  estates,) 
subject,  nevertheless,  to  the  payment  of  his  debts,  to  James  Law 
the  younger  and  William  Law  the  younger,  absolutely  upon 
trust  for  pajonent  of  his  brother's  debts  and  legacies,  and  subject 
thereto  upon  certain  trusts  mentioned  in  the  wilL  He  declared 
his  trustees  to  be  his  residuary  legatees,  and  appointed  them  his 
executorsL 

Neither  of  the  ezeeutdrs  prov^  this  wilL  James  Law  the 
younger  afterwards  died,  and  William  Law  the  younger  became 
his  administrator. 

The  bill  was  filed  by  a  specialty  creditor  on  behalf  of  himself 
aad  all  other  the  creditors  of  James  Law  the  testator,  against 
John  €k>odson  and  other  persona  claiming  to  be  incumbrancerg 
of  the  testator^s  estates;  (John  Goodson  being  also  charged  in  th( 
character  of  consignee  of  the  West  India  estates,)  and  against  the 
tefltaftor's  widow,  the  cestuis  que  ^rti^fund^  the  will  of  Wil- 
liam *Law  the  elder,  William  Law  the  younger,  and  other    [*6' 
persons ;  and  the  main  object  of  the  bill  was  to  obtain  pay- 
ment for  the  plaintiff  and  the  other  creditors  of  the  testator 
James  Law,  of  their  respective  debts,  out  of  funds  which  tb 
plaintiff  alleged  to  have  come  to  the  hands  of  the  defendan, 
Goodson,  who  had  been  in  possesion  of  the  estates  twenty  years. 
There  were,  however,  certain  charges  in  the  bill  which  affected 
the  estate  of  William  Law  the  elder. 

With  respect  to  the  defendant  Goodson,  the  main  charge  in 
the  biU|  i^d(di  was  foltowed  fay  more  partieu^  chargeS|  and  by 
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a  pray^  for  specific  relief,  vras,  that  i&  ihe  month  of  Januarj, 
1823,  the  de&adaat  William  Iaw,  and  James  Law  the  yoonger^ 
b^oa  to  coDsiga  to  him  the  produce  of  the  plaatatiens  and  es- 
tates  as  a.  security  for  aa  alleged  debt  pretended  to  be  due  to  him 
from  the  estate  of  the  testator  James  Law,  and  that  they  contia- 
\ied  to  consign  such  produce  till  December,  182S,  when  the  de- 
fendant William  Law  coUuaively  and  i|i  fiaud  of  the  plaintiff 
and  the  other  creditors  of  the  testator,  permitted  Goodsoa  to 
enter  into  the  possession  of  the  said  plantations  and  estates^  under 
color  of  certain  conveyances  and  assignments  thereof  ooUosivtBly 
and  improperly  executed  by  the  defendant  William  Law  to  the 
said  Goodson,  and  of  certain  judgments  in  c^tment  ooUuBlvely 
and  improperly  confessed  to  the  said  def^Hidant  Goodson  by  the 
said  defendant  William  Law.  There  were  also  general  and  spe- 
cific chaises  of  fraudulent  accounts  kept  by  Gk>odson  in  his  cha- 
racter of  consignee. 

The  chaxges  against  William  Law  the  elder  were,  that^  on  die 
purchase  by  William  Law  the  younger  of  the  equity  of  redemp* 
tion  of  an  estate  called  Boulogne,  intjhrenada,  he  had  j<»ned  with 
William  Law  the  younger  in  releasing  a  considerable  mortgage 
debt  upon  that  estate,  which  was  due  to  the  estate  of  the  testator 
James  Law ;  and  further,  that  he  had  neglected  to  pay  the 
[*7]  interest  of  certain  mortgage  debts  owing  by  James  Law's 
estate.  There  was  also  a  general  chaige  that  he  had  paid 
simple  coutcaet  debts  of  the  testator  in  preference  of  specialty 
debts. 

The  bill  being  filed  in  ignorance  that  there  was  no  legal  per- 
sooal  representative  of  William  Law  the  dder,  contained  a  state- 
ment that  his  will  was  proved  by  William  Law  the  younger  and 
James  Law  the  younger,  and  that  by  virtue  of  such  will  and  pro* 
bate  they  possessed  themselves  of  the  pentooal  estate  and  effects 
of  William  Law  the  elder,  to  an  amount  sufficient  to  answer  and 
satLsfy  what  might  be  found  due  from,  his  estate  to  the  estate  of 
the  testator  James  Law. 

The  bill,  after  praying  the  establidiment  of  the  will  of  James 
Law,  and  that  the  trusts  thereof  might  be  executed,  and  that  an 
aoomnt  might  be  taken  of  the  fdi^atiff '«  debt^  pr^red  that  an 
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aooouat  might  be  taken  of  the  personal  estate  «nd  eflects  of  the 
testator  James  Law,  and  of  the  rents  and  profits  of  his  real  es- 
tates in  England  and  Ireland,  possessed  or  received  by,  or  come 
to  the  hands  of  the  defendant  William  Law  since  his  bankruptcy, 
and  of  the  said  William  Law  the  elder,  and  James  Law  the 
younger,  during  their  respective  liJMimes,  or  of  any  other  peraon 
or  pei:sons  by  th6ir  order  or  Ibr  their  use,  or  which,  without  thdr 
wilful  de&uit,  -might  have  been  received.  The  bill  then  prayed 
relief  against  other  defendants,  and  particularly  that  the  securi- 
ties  given  to  the*  defendant  Gbodson,  and  the  accounts  which  had 
been  signed  and  settled  with  him  by  the  defendant  William  Law, 
might  be  dedar^  fraudulent  and  void  against  the  plaintiff.  And 
then  it  prayed  that  an  account  might  be  taken  of  the  produce, 
consignments,  proceeds,  and  profits  of  general  edtates  in  Grenada^ 
called  Boccage,  Boulogne,  and  Madeys,  possessed  or  received  by, 
or  come  to  the  hands  of  the  said  William  Law  the  elder,  and 
James  Law  the  younger,  during  their  respective  lifetimes, 
or  by  other  ^defendants  named,  or  which,  without  their  [*8] 
wilful  neglect,  they  may  have  received ;  and  that  in  taking 
Budi  accounts  the  defendaiit  William  Law  and  the  estate  of  Wil- 
liam Law  the  elder,  might  be  charged  with  the  loss,  if  any,  which 
might  be  sustained  by  the  said  testator's  estate^  by  reason  or  in 
consequence  of  their  having  so  improperly  executed  sueb  release 
of  the  mortgi^e  debt  as  thereinbefere  mentioned.  And  that  the 
defendants  respectively,  and  the  respective  estates  of  the  said 
William  Law  the  elder  and  James  Law  the  yovng^,  might  be 
oharged  with  interest  upon  all  sums  arising  from  the  produce  of 
the  said  plantations  and  estates  which  should  be  found  to  hsrre 
been  received  and  retained  by  them  respectively.  The  bill  thez^ 
afi^  pra3^g  further  specific  relief  agunst  Goodson,  parayed  thai 
the  defendant^  William  Law.  the  younger,  as  surviving  executor 
of  William  Law  the  elder,  and  administrator  of  James  Law  the 
younger,  might  admit  assets  of  William  Law  the  eldar  and  James 
Law  the  elder,  sufficient  to  answer  what  might  be  found  duo  firom 
their  estates  re^>ectively,  or  else  that  the  usual  accounts  of  their 
respective  estates  mjght  be  tal^n,  &c 
It  being  asoertaiiM^  after  the  biU  was  filed,  that  no  popbsto 
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had  been  granted  to  the  executors  of  WiUiam  Law  the  elder, 
and  the  defendant  William  Law  the  younger  haying,  xxpoo.  being 
cited  by  the  Ecclesiastical  Court  for  that  purpose,  ref aaed  to  take 
probate,  the  plaintiff  obtained  a  grant  of  letters  of  administration 
of  a  limited  nature  to  George  Forsyth,  already  a  drfendant  to 
the  suit;  aoc(»dingly  the  statements  in.the  bill  as  to  this  part  of 
the  case  were  altered,  and  that  patt  of  the  prayer  which  related 
to  tiie  admission  of  assets  of  the  estate  of  William  Law  the  elder, 
and  the  administration  of  his  estate  in  defiuilt  of  such  admission, 
was  stiruck  out  by  amendment,  but  the  rest  of  the  prayer  relating 
to  his  estate  was  left  as  before. 

The  letters  of  administration  which  were  granted  to  For- 
[*9]  sy  th,  after  stating  the  commencement  of  this  suit^  and  *that 
William  Law,  one  of  the  d^ndants,  was  the  surviving  ex- 
ecutor apd  surviving  residuary  legatee  named  in  the  will  of  Wil- 
liamLaw  the  elder,  and  was  also  the  administrator,  by  the  au- 
thority of  the  ecclesiastical  courts,  of  the  goods  of  James  Law  the 
youQger,  the  other  residuary  legatee,  but  that  the  said  William 
Law  had  not  taken  upon  him  probate  of  the  said  will  of  the  said 
William  Law  the  elder,  and  that  no  letters  of  administration  of 
the  estate  of  the  said  William  Law  had  yet  been  granted  to  any 
person  whomsoever,  so  tiiat  there  was  not  any  legal  rqnesenta- 
tiye  of  him,  and  that  that  the  said  Sussell  EUice  could  not  obtain 
ihe  rehsi  prayed  by  the  bill  in  chancery  till  such  an  admimstra- 
tor  had  been  aj^inted,  proceeded  thus :  *^  Now,  therefore,  we  do 
grant  fall  power  to  you,  on  whose  fideli^  we  confide,  to  attend, 
supply,  substantiate,^  and  confirm  the  proceedings  which  have^been 
already  had,  or  which  may  be  had  in  the  aforesaid  suit  now  de- 
pending in  the  High  Court  of  Ohancery,  or  in  any  other  eourt^ 
between  the  aforesaid  parties,  touching  and  concerning  the  pre- 
mises, and  until  a  final  decree  can  behad  and  made,  and  the  said 
decree  carried  into  execution." 
Upon  the  cause  coming  on  for  hearings 

The  counsel  for  the  principal  defendants  objected  that  Oeorge 
Forsyth  was  not  a  sufficient  representative  of  the  ^estate  of  Wil* 
liam  Law  the  elder,  for  the  purposes  of  thifii  suit  ' 
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The  "Yice-ChomeelloT  asked  whether  it  was  meant  to  b6  said 
that  this  administrator  could  not  effectually  enter  into  the  ques- 
tion, whether  the  personal  estate  of  William  Law  was  indebted, 
and  to  what  amount,  and  could  not  be  a  party  to  a  binding  ad- 
judieation  as  to  the  claim  on  that  personal  estate  ? 

The  defendants'  counsel  contended,  that  the  adminis- 
trator *ought  to  be  such  as  could  represent  the  estate  for    [*10] 
the  purpose  of  collecting  the  means  of  payment  of  the 
testator's  debts.    If  there  was  an  adjudication  that  the  estate  was 
liable  for  £10,000,  there  ought  to  be  some  person  present  against 
whom  that  adjudication  might  be  enforced.     Cbugh  y.  Dtxon.{a) 

On  the  other  side,  it  was  contended  that  these  letters  of  admi- 
nistration gave  the  administrator  the  right  of  collecting  the 
assets. 

The  Yice-Chakcellob  said,  that  without  giving  any  opin- 
ion whether  the  letters  of  administration  granted  to  Mr.  Forsyth 
did  or  did  not  authorize  the  administrator  to  coUect  all  or  any 
of  the  assets,  he  was  of  opinion,  that,  for  the  purpose  of  this 
particular  suit,  circumstanced  as  it  was,  there  was  a  sufficient 
personal  representative  of  William  Law  before  the  court. 

Sir  Thomas  WUde^  Mr.  JBetheH,  and  Mr.  HeaAfidd,  appeared 
for  the  plaintiff. 

Mr.  Koe^  Mr.  JRuasdl,  Mr.  Wigram,  Mr.  Oaky  ShadweUj  Mr. 
Strntarif  Mr.  Bhmt^  Mr.  WUoock^  Mr.  Hetherington^  Mr.  Gobigmidf 
Mr.  Colvilej  Mr.  Prior^  Mr.  BenJiaWj  and  Mr.  E.  F,  SmiA,  appeared 
for  the  several  defendants. 

(a)  10  Sim.  564. 
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[*11]  *Wai>IiBY  v,  Wadlby. 

1845;  Jul  18th  and  2l8t 

Lands  bolden  under  a  lease  ibr  four  live^  and  renewable  upon  payment  of  a  fine^ 
are  devised  to  trustees  in  trust  for  the  testator's  wife  for  life,  she  keeping  good  the 
renewals  and  filling  up  the  livesy  and,  subject  to  her  life-interest^  in  trust  to  let 
and  set  the  same,  and  after  paying  the  chief  and  other  rents  and  land-tax,  and 
keeping  ftdl  the  lives^  to  pay  the  residue  thereof  to  W. ;  and  after  his  decease^ 
upon  certain  trusts  fbr  the  benefit  of  the  testator's  grand-children.  Upon  the 
death  of  the  testator,  his  widow  enters.  She  afterlrards  dies  insolvent)  hftving 
neglected  to  substitute  a  life  for  that  of  0.,  one  of  the  nominees  for  life  who  died 
izi  her  lifetime.  W.  then  enters  and  likewise  omits  to  substitute  a  life  for  that  of 
G. ;  and  seTon  years  after  the  commencement  of  his  possession  Q.,  another  nominee, 
dies : — Held,  that  two  lives  must  be  substituted  for  those  of  0.  and  Q.,  and  that 
the  costs  of  the  renewal  being  in  the  first  instanoe  raised  by  a  mortgage  of  the 
estate^  W.  must  repay  such  part  of  the  expenses  as  is  incurred  in  ^newing 
the  second  Ufe,  but  that  be  is  in  no  default  for  not  having  renewed  the  first  life, 
and  is  exempt  fh>m  such  portion  of  the  expenses  as  ought,  on  the  death  of  C,  to 
have  been  paid  by  the  widow,  together  with  interest  thereon,  at  the  rate  of  £5 
per  cent  par  amMMn)  flxnn  the  death  of  G.  to  tiie  death  of  Q. 

The  bill  alleged,  and  it  was  admitted  in  the  cause,  that  it  is 
the  custom  of  the  manor  of  Ashelworth,  in  the  county  of  Glou- 
cester, for  the  lord  or  lord  &nner  of  that  manor  to  grant  out  the 
copyhold  lands  and  hereditaments  therein  comprised,  ibr  the  life 
of  one  person  named  in  such  grant  in  possession,  and  then  to 
make  a  further  grant  of  the  reversion  for  the  lives  of  three  other 
persons  named  in  such  grant,  and  the  life  of  the  longest  liver  of 
them  successively,  and  that  such  grants  are  accustomed  to  be 
made  in  one  or  other  of  the  two  following  modes :  viz.,  the  copy- 
hold lands  and  hereditaments  intended  to  be  granted,  are  either 
granted  directly  to  the  person  intended  to  have  the  beneficial 
interest  therein,  his  executors,  administrators  and  assigns,  for  the 
life  of  one  cestui  que  vie  named  in  such  grant,  and  then  the  rever- 
sion is  granted  directly  to  the  party  intended  to  have  the  bene- 
ficial interest^  his  executors,  administrators  and  assigns,  for  the 
lives  of  three  other  cestuia  que  vie  named  in  such  grant,  and  the 
life  of  the  longest  Uver  of  them  successively ;  or  otherwise,  the 
oopyhold  lands  and  tenements  intended  to  be  granted  are  granted 
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to  the  grantee  named  in  such  gtw^t  for  his  life  in  possession,  in 
trast  for  the  person  or  persons  intended  to  be  benefieially  in- 
terested therein,  and  then  the  reyersion  is  granted  to  three  other 
grantees  named  in  snch  ^rant  for  their  lives  and  the  life  of  the 
longest  liver  of  them  successively,  in  trust  for  the  prison 
or  persons  intended  to  be  beneficially  ''^interested :  and  X*^^9 
that  in  either  case  it  is  the  custom  of  the  manor,  «ipon  the 
death  of  any  cestui  qye  vie  or  grantee  in  trust  named  in  any  sucli 
grant^  for  the  lord  or  lord  fiurmer  of  the  manor  to  make  a  new 
grant  of  the  same  premises  similar  to  the  former  grant  substi- 
tuting only  a  new  cestui  que  vie  or  grantee  in  trust  for  the  cesUd 
gue  vie  or  grantee  in  trust  so  dying,  upon  the  same  premises 
being  surrendered  into  the  hands  of  the  lord  or  lord  farmer  of 
the  said  manor  for  that  purpose,  and  upon  payment  of  a  fine 
agreed  on. 

In  October,  1797,  Michad  Wadley  p\irchased  a  &rm  called 
LongridgCi  piarcel  of  the  manor  of  Ashelworth,  firom  Bobert  P. 
Wilton,  who  held  it  under  a  grant  in  .possession  to  himself,  his 
executors,  administrators,  and  assigns,  for  the  life  of  Thomas 
Budge,  and  under  a  grant  of  the  reversion  to  him,  his  executors, 
&c,  for  the  lives  of  Thomas  Quarrington,  John  Cook,  and  Mat- 
thew Cook,  and  the  life  of  the  longest  liver.  In  the  same  month 
of  October  the  premises  were  duly  surrendered  by  Wilton  and 
re-granted  to  Wadley  to  hold  to  him,  his  executors  &c^  for  the 
lives  above  mentioned. 

Thomas  Budge  died  in  the  lifetime  of  Michael  Wadley ;  the 
latter,  however,  did  not,  upon  that  event  happening,  obtain 
any  renewed  grant  of  the  premisea 

Michael  Wadley,  by  his  will,  dated  the  8th  July,  1826,  gave, 
devised,  and  bequeathed  to  John  Timbreli  D.  D.,  and  John  Shad- 
well  all  his  real,  copyhold,  leasehold  and  other  estates  of  what 
nature  or  kind  soever,  to  hold  to  them  and  their  heirs  upon  trust, 
in  the  first  place,  to  permit  and  suffer  his  the  testator's  wife,  Mary 
Wadley,  to  receive  and  iiake  the  whole  of  the  rents  and  profits 
of  his  freehold,  leasehold,  and  copyhold  estates  during  the  term 
of  her  natural  life,  she  keeping  good  the  renewals  and  filling  up 
the  lives  as  .oAen  as  Maf  ^ould  fell  in,  and  paying  the  chief 
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[*18]  rent,  land-tax,  and  heriots  when  *dae»  and  all  other 
necesssary  payments  and  outgoings  required,  according 
to  the  usage  and  custom  of  such  tenures  respectively,  and  also 
keeping  the  buildings  in  a  &ir  state  of  repair ;  and  subject  thereto, 
as  to,  for,  and  concerning  the  estate  called  Longridge,  the  testa- 
tor gave  and  devised  the  same  to  his  said  trustees,  in  trust  to  liet 
and  set  the  same  in  the  best  manner  they  could,  and  after  paying 
the  chief  and  other  rents,  land-tax,  and  keeping  full  the  lives,  to 
pay  the  residue  thereof  to  hia  the  said  testator's  son  William 
Wadley,  for  his  life ;  and  after  his  decease  the  testator  directed 
his  trustees  to  sell  and  dispose  of  the  same,  together  or  in  lots, 
and  to  pay  and  equally  divide  the  moneys  to  arise  fix)m  such 
sale  to  and  amongst  all  the  children  of  his  the  testator's  son 
Michael  Wadley,  in  equal  shares  and  proportions ;  and  the  tes- 
tator directed  that  the  receipt  of  his  said  trustees  should  be  a 
sufficient  dischaj^e  to  the  purchaser,  &c.,  and  he  appointed  his 
trustees  and  his  said  son  Michael  Wadley  and  his  wife  Mary, 
executors  and  executrix  of  his  will# 

The  testator  died  soon  after  the  date  of  his  will,  leaving  the 
several  persons  therein  named  surviving  him.  The  persons 
nominated  as  trustees  declined  acting. 

The  testator's  son  Michael  had  several  children  living  at  the 
testator's  death,  and  some  who  were  bom  afterwards. 

The  testator's  widow,  Mary  Wadley,  and  his  son  Michael,  duly 
proved  the  testator's  will,  and  Mary  Wadley  entered  into  the  re- 
ceipt of  the  rents  and  profits  of  the  testator's  estates,  and  remain- 
ed in  such  receipt  imtil  her  death. 

On  the  28th  April,  1828,  in  order  to  substitute  a  new  life  for 
that  of  Budge,  the  Longridge  farm  was,  upon  the  surrender  of 
Thomas  Quarrington,  Mary  Wadley,  and  Michael  Wadley  the 
son,  re-granted  to  Thomas  Quarrington,  to  hold  for  his  life  at  the 
will  of  the  lord,  Ac.,  in  trust  for  Mary  Wadley  for  life,  and  after 
her  death  upon  the  other  trusts  of  the  will,  and  the  reversion  was 
re-granted  to  John  Cook,  Matthew  Cook,  and  William 
[*14]  Wadley,  the  testator's  *grandson,  for  their  lives  and  the 
life  of  the  longest  Uver  of  them  to  hold  upon  the  same 
trusts. 
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Matthew  Oook  died  in  December,  1884. 

Hary  Wadlej  died  in  July,  1886,  without  having  obtained  a 
re-grant  of  the  premises  to  a  new  nominee  in  the  room  of  Mat- 
thew Cook. 

Upon  the  death  of  Mary  Wadley,  Thomas  Wadley,  by  virtue 
of  an  arrangemmt  between  him  and  William  Wadley  the  son, 
whicb  arrangement  was  confirmed  by  an  indenture  of  assignment 
dated  in  January,  18S8,  entered  into  possession  of  the  premises, 
and  was  in  such  possession  at  the  time  of  filing  the  present  bill. 

In  September,  184S,  Thomas  Quarrington  died. 

The  bill,  was  filed  by  the  younger  children  of  Michael  Wadley 
the  son  against  William  Wadley  the  son,  Thomas  Wadley,  John 
Cook,  William  Wadley  the  grandson,  and  William  Wadley  the  eld- 
est son  and  heir*at-law  of  Michael  Wadley  the  son,  praying  that 
the  trusts  of  the  testator's  will,  so  fiu:  as  related  to  the  copyhold  pre- 
mises, might  be  carried  into  execution,  and  that  the  defendants 
William  Wadley  the  son  and  Thomas  Wadley  might  admit  the 
receipt  of  rents  sufficient  to  pay  the  fine  and  other  expenses  in- 
cidental to  and  consequent  upon  the  substitution  of  two  new 
lives  in  the  room  of  Matthew  Cook  and  Thomas  Quarrington,  or 
that  an  account  might  be  taken  of  rents  received  by  them,  or 
which,  but  for  their  wilful  default,  might  have  been  received, 
&c. ;  and  that,  all  necessary  directions  might  be  given  for  surren- 
dering and  re-granting  the  premises  so  as  to  effect  a  substitution 
of  two  new  lives  for  the  two  which  had  &iled. 

The  defendants,  William  Wadley  the  son,  and  Thomas  Wad- 
ley, by  their  answer,  admitted  the  receipt  of  rents  of  the  copy- 
hold premises  sufficient  to  answer  the  expenses  of  substituting 
two  new  lives  for  the  lives  in  question.  They>  however,  denied 
that  it  was  their  duty  to  set  fkpart  rents  for  the  purpose 
of  paying  the  fine  and  expenses  incidental  *to  and  con-  [*15] 
sequent  upon  the  substitution  of  a  new  life  in  the  place 
of  Matthew  Cook,  he  having  died  in  the  lifetime  of  Mary  Wad- 
ley ;  however,  the  defendant  Thomas  Wadley  alleged  that  he 
had  always  been,  and  was  then  ready  and  willing  to  pay  such 
proportion  of  the  fine  and  expenses  incidental  to,  and  consequent 
upon  the  substitution  of  two  new  lives  in  the  places  of  Matthew 
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Cook  and  Thomas  Qaarrington  as  ahould  be  fiurly  apportioned 
ia  respect  of  the  substitution  of  a  new  life  in  the  place  of  the 
said  Thomas  Quarrington*  They  incnsted  that  ihej  were  not 
liable  in  any  case  to  pay  or  contribute  for  the  purpose  of  such 
surr^der  and  re-^rant  any  further  or  greater  sum  than  such  &ir 
proportion  as  aforesaid  of  the  fine  and  expenses  payable  in  re- 
spect  of  such  surrender  and  re^grant^  or  such  a  sum  as  would 
then  be  payable  for  putting  in  a  new  life  in  the  place  of  the  said 
Thomas  Quarringtoiii  in  case  the  said  Mazy  Wadley  had  in  her 
lifetime  put  in  a  new  life,  as  she  ought  to  have  done,  in  the 
place  of  tiie  said  Matthew  Cook. 

The  defendant  Thomas  Wadley  admitted  that  when  he  took 
the  assignment^  he  had  full  notice  (^  the  trusts  of  the  testator's 
will. 

The  cause  now  came  on  for  hearing. 

It  was  stated  and  admitted  at  the  bar  that  Maiy  Wadley  the 
testator's  widow  died  insolvent 

Mr.  BusseU  and  Mr.  Faber^  for  the  plaintiff,  contended,  that, 
by  the  terms  of  the  will,  the  defendant  William  Wadley,  or  his 
assignee,  was  bound,  out  of  the  rents  received  by  him,  to  pay 
the  expenses  of  substituting  both  the  new  lives. 

Mr.  Wigram  and  Mr.  HaU^  for  the  defendants^  William  Wad- 
ley the  son,  and  Thomas  Wadley. — ^The  testator  having  laid 

ddwn  the  rule  by  which  the  parties  are  to  be  guided 
[*ltf]    *in  filling  up  the  lives,  accidents  cannot  derange  their 

rights.  The  widow's  insolvency  is  a  sufficient  ground 
for  holding  that  the  present  tenant  for  life  is  compellable  to.  pay 
only  so  much  as  he  would  have  been  compellable  to  pay  if  she 
had  performed  her  duty.  The  court  will  restore  things  to  the 
positioi;  in  which  they  would  have  been  if  the  accident  had  not 
happened.  In  the  case  of  repairs,  the  second  tenant  for  life  is 
bound  to  make  those  repairs  only  wbich  he  would  have  been 
bound  to  make,  if  the  first  tenant  for  life  had  properly  repaired. 
This  is  an  accidental  breaoh  of  trust  in  thewidow,  and  must  be  vis- 
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Hed  on  ibe  parties  beneficially  interested  aoooiding  to  their  in-^ 
terests. 

Mr.  TFoJ^y,  appetired  for  oilier  parties. 

Mr.  Russell,  in  reply. — ^If  tke  defendants  are  not  bound  to  put 
in  two  lives,  they  are  bound  to  put  in  one;  and  the  estate  must 
be  kept  up  as  a  three-lived  copyhold  estate. 

Thb  YiOB-CHANCELiiOa — ^I  will  not  now  finally  dispose  of 
this  case,  but  will  state  my  present  impression.  I  think  it  iia- 
possible  to  tntontiiin  that  the  present  tenant  for  life  should  be 
compelled,  out  of  his  own  pursCi  without  contiibution,  to  put  in 
two  lives:  butthedrcumstanoes  are  in  some  degree  peculiar,  and 
I  think  it  reasonable,  the  parties  consenting,  that  the  costs  of  all 
parties  dxould  be  a  chadrge  on  the  estate,  as  in  the  case  (^  a  fee 
simple.  Then,  as  the  tenant  for  life  is  not  to  bear  the  whole  ex- 
pense, (for  I  think  it  must  be  maintained  as  a  four*Iived  copy- 
hold,) the  question  will  be^  what  contribution  he  is  to  have^  and 
how? 

As  to  the  knanner  of  ccmtribution^  the  neceasity  for  contribu- 
tion has  arisen  firom  a  calami^  which  hashappmed  to  the  whole 
estata  It  must  fell  as  the  costs  fell,  and  is  therefore  a  general 
charge  on  the  oorpii9  of  the  estate; 

^^e  decree  must  direct  the  present  tenant  for  life  to  [*17] 
insert  two  lives.  My  present  view  is,  that  the  tenant  for 
life  should  be  exempted  fiom  that  sum  which  it  would  have  cost 
the  widow  to  renew  immediately  on  the  death  of  Matlhew  Cook, 
when  the  neceasity  iot  renewal  arose,  with  interest^ — sim|de  in- 
terest, fiom  the  time  when  the  payment  should  have  been  made. 
It  is  a  question  up  to  what  time  the  interest  Aould  be  calculated. 

Mr.  Wigram  suggested  that  the  calculation  should  be  made  to 
the  death  of  Thomas  Quarrington. 

Mr.  BmeO,  contended  flial  the  calculation  AouM  1)e  made  t» 
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ihe  death  of  the  widow,  the  amount  of  deterioiation  being  asoer- 
tained  at  that  time. 

Wigram. — ^If  die  widow  had  set  apart  a  fimd,  it  would  have 
aocomtdated  at  oomponnd  interest 

The  Vtee^ChanoeOor  said,  that  if  he  adhered  to  the  principle 
npon  which  he  proposed  to  act^  he  thought  the  interest  most  be 
continued  to  the  death  of  the  second  life. 

Jan.  2l5t.— Thb  Yics-Chakcellqb.— My  mind  has  fluctuated 
on  this  subject,  but  my  original  impression  remaina  How  this 
case  would  have  stood  if  more  than  one  life,  especially  if  three 
Hves,  had  dropped  in  the  widow's  lifetime,  or  how  it  would  have 
stood  if  the  widow  had  not  been  guilty  of  any  substantial  delay 
or  default,  or  if  the  present  tenant  for  life  had  been  guilty  of  de- 
lay after  alife  had  dropped  in  his  lifetime,  I  say  not  The  fects 
stand  thus :  one  only  of  the  four  lives  dropped  in  the  widow's 
lifet^ne.    She  was  guilty  of  substuitial  delay — substantial  de- 

feult  The  present  tenant  was  not  guilty  of  delay  or 
[*18j    defeult  after  one  life  ^ad  died  in  lifetime    Upon  tiiese 

facts  Z  think  it  would  be  harsh,  and  substantially  unjust, 
.to  make  it  the  subject  of  complaint  against  the  present  tenant  for 
life,  to  the  effect  of  prejudicing  his  pecuniary  interest,  that  he  did 
not  renew  before  the  life  dioppoi  in  his  lifetime^  Perhaps,  in 
extreme  strictness,  he  ought  so  to  have  done;  but,  in  my  opin- 
ion, it  was  not  a  dear  case.  I  think  he  ought  not  personally  to 
be  blaxz&ed,  or  personally  to  suffer,  for  not  having  renewed  the 
first  life  under  the  circumstances.  Exempting  him,  therefore, 
from  personal  blame,  what  would  have  been  the  case  if  the 
widow  had  been  solvent?  If  she  had  been  solvent,  those  repre- 
senting her  estate  could  not  have  effectually  said  that  the  plain- 
tiff's  application  should  have  been  made  sooner.  I  think,  there- 
fore^  that  the  expense  which  would  have  been  incurred  for  a 
renewal  on  the  death  of  Matthew  Cook,  tog^er  with  interest 
at  £5  per  cent,  per  afmum  fiom  his  death  to  the  death  of  Thomas 
Qua^rinj^oui  mu0t  bo  borne  by  the  corpu$  of  the  pipper^* 
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"DiniiAmi  that  all  neeemuey  piooeediogs  ought  to  be  taken  by  all  proper  and  ne- 
cemuj  parties  for  smrendering  the  copyhold  hereditaments  in  the  pleadings  men- 
tioned  to  the  lord  of  the  manor,  of  which  the  same  are  holden,  to  the  intent,  that 
the  same  nmy  be  re-granted  to  the  defendant  John  Gook,  for  his  natoral  life,  and 
from  and  after  his  deoesse  to  the  defendant  WiUiam  Wadley,  the  son  of  Thomas 
Wadl^,  and  two  new  grantees  in  tmst^  to  be  named  for  that  porpose^  for  their  lives 
and  the  life  of  the  longest  liver  of  them,  npon  the  tniats  of  the  will  of  the  testator 
Michael  Wadley  deceased,  or  each  and  so  many  of  them  as  are  still  subsisting  and 
capable  of  being  carried  into  effect;  and  dedare,  that  so  much  of  the  amount  of  the 
fines  and  fees  of  and  incidental  to  soch  snrrender  and  r6<^j;rant  as  aforesaid  as  is 
eqnal  to  the  amount  of  the  fines  and  fees  which  would  have  been  payable  upon 
making  and  obtainix^  a  surrender  and  re-grsnt  of  the  said  copyhold  hereditaments 
upon  the  death  of  ICatthew  Cook  deceased,  m  the  pleadings  named,  if  the  said  copy- 
hold hereditaments  had  been  then  surrenderedy  and  a  re-grant  obtained  for  the  life 
of  the  first  of  the  then  surviving  grantees  in  trust,  and 'then  for  the  lives  of  the  rsst 
of  the  then  surviving  grantees  in  trust,  and  of  one  new  grantee  in  trust,  and  the 
life  of  the  longest  liver  of  them,  together  with  interest  thereon  after  the  rate 
of  £5  ^per  cent  per  atinvm  fh>m  the  time  of  the  death  of  the  said  Matthew    [*19] 
Cook  deceased  up  to  the  time  of  the  death  of  Thomas  Quanington  deceased 
in  the  pleadings  named,  ought  to  be  borne  by  and  charged  upon  the  oorpua  of  the 
said  copyhold  hereditaments,  and  that  the  residue  of  the  amount  of  such  fines  and 
fees^  together  with  any  other  costs,  charges,  and  expenses  of  and  incidental  to  the 
said  surrender  and  re-grant  now  to  be  made  and  obtained,  ought  to  be  borne  and 
paid  by  the  defendant  Thomas  Wadley,  as  assignee  of  the  life  estate  of  the  defendant 
William  Wadley,  the  son  of  the  said  testator  in  the  said  copyhold  hereditaments; 
and  declare,  that  the  costs  of  aQ  parties  to  this  suit^  and  of  the  reference  hereby  di- 
rected, and  the  co6t%  chaiges,  and  expenses  of  preparing  and  obtaining  the  exeou* 
Hon  of  a  proper  deed  for  ohargmg  the  same  upon  the  corpus  of  the  said  copyhold 
hereditaments  ought  also  to  be  borne  by  and  charged  upon  the  eorpns  of  the  said 
copyhold  hereditaments;  and  declare^  that  such  diaige  is  to  bear  hiterest  at  the  rste 
of  £4  per  cent  per  anamn^  and  that  sodi  interest  will  be  payable  by  the  tenant  for 
life  of  the  said  estates.    [Reiersnce  to  the  Master  to  ascertain  and  state  the  amount 
of  the  fines,  fees^  and  other  coets^  chargee^  and  expenses  of  and  incidental  to  such 
surrender  and  re-grant,  Ac,  and  to  approFO  of  two  new  grantees.    Reference  to  the 
taxing  master  to  tax  all  parties  thdr  costs  of  this  suit,  and  of  the  reference  hereby 
directed  as  between  sOMdtor  and  cdienl]    And*  the  i^aintifl;  Thomas  Qough  Wad- 
ley, by  his  counsel  undertaking  to  pay  the  amount  of  the  said  costs,  and  so  much 
of  the  amount  of  the  fines  and  fees  of  and  incidental  to  such  surrender  and  re-grant 
of  the  said  copyhold  hereditaments  as  aforesaid,  as  the  said  Master  shall  certify 
ought  to  be  charged  upon  the  oorpua  of  the  said  copyhold  hereditaments,  upon  hav- 
ing the  iepayment  thereof  with  interest  after  the  rate  of  £4  per,  cent  per  anm$n% 
secured  by  a  mortgage  of  the  said  copyhold  hereditaments,  let  the  said  defendant^ 
Thomas  Wadley  proceed  to  take  all  necessaiy  steps  to  procure  a  re-grant  of  the  said 
copyhold  hereditaments  to  the  said  defendant^  John  Cook,  for  his  natural  life,  fta ; 
and,  by  oonsenti  let  the  said  plaintiif,  Thomas  Gou^  Wadley,  pay  so  much  of  the 
amount  of  the  fines  and  lees  of  and  incidental  to  sodi  surrender  and  re-grant  as 
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aforeoftid  «§  the  bM  liaster  ahaQ  find  oagbt  to  be  oiuuged  upen  the  cerpm  of  the 
laid  copyhold  henditaments ;  and  let  the  defendant  Thomas  Wadley  pay  the  xeai- 
due  of  the  amonnt  of  such  finee  and  fees,  and  of  the  otiier  ooeti^  ohargefl^  and  ez- 
penaea  of  auoh  adnender  and  re-grant;  and,  by  oonaentk  let  the  plaintiff  Thomaa 
Gough  Wadley,  pay  all  parties  their  costs  of  this  suit)  and  of  the  re&renoe  herel^ 
directed,  when  taxed  as  afinresaid,  and  also  pay  the  costs,  ofaaiges,  and  expenses  of 
preparing  and  procuring  the  execution  ef  the  deed  next  hereinafter  mentioned  and 
refer  it  to  the  Master  to  i^proYe  of  a  proper  deed  fiv  charging  the  eorpiu  of  the  said 
eopyhold  bereditamenta,  after  snc&  re-grant  shall  have  been  obtained  4ui  aforesaid, 

with  the  payment  to  the  piaintill^  his  executors,  adrainistratora^  and  assigns 
[*20]    of  the  amonnt  of  the  proportion  of  the  said  *flnes  and  foes,  and  the  coats  of 

this  suit,  and  the  costs,  (duacges^  and  expensea  of  and  incidental  to  the  aaid 
deed  so  ordered  to  be  paid  by  him  as  aforesaid,  the  amount  thereof  to  be  ascertained 
and  to  be  certified  by  the  said  Master,  with  interest  thereon  sfter  the  rate  of  £4 
JMT  anL  ptt  annufii.       e       ^       e       e       ^ 


Stevens  v.  Stevens. 

1846 :  Feb.  12tfa,  18th  and  I4tiu 

A  soUdtOT  took  «  mortgage  in  fee  fWnn  a  dienl^  and  entered  uito  poasosdon  of  the 
mortgaged  premises.  He  afterwards  transfoned  the  moitgage  to  another  dient, 
and  delivered  to  him  the  title-deeds,  but  remained  in  poasoadon  as  the  Tisibto 
owner  of  the  property,  paying  interest  on  the  mortgage-money  to  tiie  translbree. 
Afterwards^  in  January,  1841,  the  tran^ree^  upon  the  application  of  the  solicitor, 
delivered  to  him  the  title-deeds  (except  the  deeds  of  tranafer)  for  the  purpose  of 
preparing  an  abstract  for  a  proposed  purdiaser  of  the  estatei  The  purchase  wss 
delayed  some  time,  in  consequence  of  a  defect  of  title,  but  was  completed  hi  May 
1841,  when  the  purehase-money  was  paid  to  the  solicitor,  and  the  titLHleedfl 
(with  the  exception  before  mentioned)  were  delivered  to  the  purchaser,  who  was 
let  into  possession,  without  notice  of  the  transferee's  titie.  In  July,  1843,  the 
solicitor  absconded,  and  then,  for  the  first  time,  the  purchaser  had  notioe  of  the 
transferee's  title: — BeH  that  if  the  transferee  had  not,  before  July,  184S,  notice 
of  the  payment  of  the  puidiase-money  to  the  solicitor,  and  had  not  authonaed  or 
assented  to  such  payment,  he  waa  not  to  be  postponed  to  the  purohasen 

By  indentures  of  lease  and  release,  dated  the  28ih  and  29tb  of 
September,  1827,  an  estate  at  Chedworth,  in  Gloucestershire,  in 
the  oocupation  of  one  Sootford,  was  ccmveyed  to  William  Scri- 
ven  in  fee.  By  indentures  of  lease  and  release,  dated  the  1st  and 
2d  of  October,  1827,  William  Scriven  conveyed  the  estate  to 
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Thomas  Leiiard,  a  solicitor,  in  fee,  by  way  of  mortgage  to  secui'e 
£1200.  Under  the  release  the  mortgagee  had  a  power  of  sale, 
without  the  ooncorrenoe  of  the  mortgagor,  in  default  of  payment 
of  the  mortgage-money  and  interest 

Immediately  after  the  execution  of  the  mortgage,  Lediard,  who 
was  Scriven's  solicitor,  entered  into  possession  of  the  estate,  re- 
oeived  the  rents,  and  acted  generally  as  the  owner  of  it 

In  the  year  1881,  the  ddfendant^  fiichard  Sterens,  a  &rmer 
living  at  Poole^  in  Gloucestershire,  placed  in  the  hands  of  Le- 
diard, who  was  his  solicitor,  a  sum  43f  £1000  for  the  pur- 
pose of  investment;  and,  by  indentures  of  *lease  and  re-  {^21] 
lease,  of  February  in  that  yeac,  exeeuted  by  Lediard  ef 
the  one  part,  and  the  defendant  of  the  other  part,  Lediard  con* 
veyed  the  mortgaged  premises  to  the  defendant,  Bichard  Steveni^ 
in  fee,  by  way  of  transfer  of  the  mortgage.  The  consideration 
for  the  transfer  was  stated  in  the  deeds  to  be  £1200,  but,  in  fact 
the  sum  of  £1000  only  was  paid  by  the  defendant  to  Lediard, 
the  remaining  £200  being  left  on  the  security  of  the  defendant's 
promissory  note.  On  the  execution  of  this  transfer,  the  title- 
deeds  of  the  estate  were  delivered  to  the  defendant  Lediard, 
however,  continued  to  act  as  owner,  paying  interest  to  the  de- 
fendant until  the  month  of  May,  1842.  The  defendant,  by  hk 
answer,  stated,  that  the  interest  was  so  paid  as  from  Scriven,  the 
mortgagor. 

On  the  28th  of  December,  1840,  Lediard,  in  the  charaeter  of 
mortgagee  in  possession,  entered  into  a  contract  with  Benjamin 
N.  Lingwood,  to  sell  him  the.  estate  for  £1076^  Lediard,  about 
the  same  time,  applied  to  the  defendant  for  the  title-deeds,  in 
order  that  an  abstract  of  title  might  be  made  out  with  a  view  to 
a  sale  of  the  property.  The  defendant  acccHrdingly,  on  the  23d 
January,  1841,  placed  in  Lediard's  custody  all  the  deeds  relating 
to  the  estate^  except  the  deeds  of  transfer  of  the  mortgage.  Upon 
this  part  of  the  case,  White,  who  was  Lediard's  clerk,  stated,  that 
Lediard  and  ike  defendant  came  together  to  Lediard's  office; 
that  Lediard  said  to  White,  "You  know  I  have  sold.Scotford's 
fermto  Lingwood.  Mr.  Stevens  has  brought  the  deeds.  I  wish 
you  a-ould  make  an  abstract^  and  send  it  Bubb  &  Lingwood," 
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meaning  Lingwood's  solidtors ;  that  the  deponent  tiien  assiated 
the  defendant  in  taking  the  title-deeds  out  of  his  great  ooat 
pocket ;  that  they  were  then  left  at  the  offioe^  and  that  the  deeds 
of  transfer  were  not  then  with  them. 

On  the  10th  of  May,  1841,  the  purchase  fix>m  Lediard  to  Ling- 
wood,  after  the  delivery  of  two  abstracts,  and  the  appro- 
[*22]  val  of  an  eminent  convey ancer,  was  completed.  The^par- 
ties  on  that  day  attended  at  Lediard's  office,  when  Ling- 
wood  paid  his  purchase  money  to  Lediard,  and  Lediard  executed 
a  conveyance  of  the  property  to  Lingwood,  the  conveyance  being 
stated  to  be  in  execution  of  the  power  of  sale  under  the  mort- 
gage deed,  and  without  the  concurrence  of  the  mortgagor.  Le- 
diard also,  at  the  same  time,  delivered  to  Lingwood  the  title- 
deeds  which  had  been  given  up  to  him  by  the  defendant  And 
on  the  same  day  lingwood,  who  was  the  owner  and  occupier  of 
an  adjoining  property,  took  possession  of  the  whole  of  the 
property  so  conveyed  to  him. 

It  appeared  firom  the  evidence  of  White,  that,  some  time  after 
the  defendant  had  left  the  deeds  with.  Lediard,  he  called  at  Le- 
diard's  office,  and  inquired  the  reason  of  the  dday  in  the  pur- 
ehase,  and  was  then  informed,  that  an  objection  had  b^n  made 
to  the  title;  and  that,  on  several  other  occasions,  he  had  inquir- 
ed of  the  deponent  when  the  purchase  would  be  completed ;  and 
that,  on  the  last  occasion,  which  took  place  shortly  before  the 
10th  Kay,  1841,  the  deponent  informed  the  de^dant  that  all 
was  ready  fi>r  completion,  and  that  Lediard  had  written  to  Bubb 
k  Lmgwood,  requesting  them  to  fix  a  day  to  eomplete  the  sale. 

In  March  and  April,  1842,  Lingwood  inserted  advertisements 
in  the  London  and  Gloucestershire  newspapers,  oflSaring  the  estate 
in  question,  together  with  his  adjoining  estate,  for  sale.  He 
soon  after  entered  into  an  agreement  with  the  plaintifl^  Charles 
Stevens,  for  the  sale  to  him  of  both  estates.  This  purchase  was 
completed  on  the  8rd  of  May,  1842,  and  the  title-deed  were 
delivered  to  tiie  plainti^  who  fortiiwith  entered  into  poaseasian 
of  the  property. 

On  the  2nd  July,  1842,  Lediard,  who  was  indebted  to  various 
persons  in  very  large  sums  of  money,  absocmded 
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On  the  9th  July  the  defendant,  aocording  to  White'&  evidenoe^ 
called  at  Lediard'B  office,  and  informed  White  that  Le- 
diard  owed  him  12002.,  and  asked  him  the  name  of  *the    [*28] 
person  who  had  purchased  the  Chedworth  estate,  at  the 
same  time  observing,  that  it  was  a  veiy  hard  case  for  him,  and 
he  supposed  he  must  lose  his  money. 

In  August  the  defendant  gave  notice  to  the  tenants  to  pay 
their  rents  to  him  as  mortgagee,  and  in  the  followmg  May  he 
brought  his  action  of  ejectment  against  the  plaintiff  and  obtain- 
ed  a  verdict,  whereupon  the  present  bill  waa  filed,  to  establish 
the  plaintiff's  daim,  and  for  an  injunction ;  and,  upon  the  motion 
for  an  injunction,  an  order  was  made,  the  efi^t  of  which  was,  to 
stay  execution  in  the  action,  upon  the  terms  of  the  plaintiff  pay- 
ing into  court,  until  the  hearing,  the  annual  sum  of  4521,  being 
Ae  interest  of  the  mortgage. 

The  cause  now  came  on  for  hearing. 

The  bill  proceeded  on  the  groimd,  that  the  defendant  having 
had  notice  of  Lingwood's  purchase  at  the  time  when  it  was  com- 
pleted, but  not  having  attended  the  meeting  of  May  10th,  1841, 
(of  which  the  bill  charged  that  he  was  sufficiently  informed  by 
White,)  and  having  given  no  notice  either  to  Lingwood  or  White 
of  his  mortgage,  (which  was  the  £etct,)  could  not,  after  such  ac- 
quiescence in  the  plaintiff's  title,  be  permitted  to  set  up  his  secu- 
rity against  the  plaintiff;  more  especially  as,  by  having  left  his 
title-deeds  in  the  hands  of  Lediard  in  the  manner  he  had  done, 
he  had  enabled  Lediard  to  commit  a  firaud. 

The  defendant,  by  his  answer,  stated,  that  throughout  the 
whole  of  the  transaction  he  was  led  by  Lediard  to  believe  that 
he  was  endeavoring  to  find  a  purchaser  of  the  estate  for  Scriven, 
the  mortgagor,  and  to  procure  a  new  security  for  the  10002.  in 
case  a  sale  should  take  place ;  and  that,  until  the  9th  July,  1842, 
when  he  was  informed  of  it  by  White,  he  was  wholly  ignorant 
that  Lediard  had  disposed  o^  or  sold,  or  coiitraeted  to  sell,  or  in 
any  maimer  dealt  with  the  estate. 

Mr.  Ruudl  and  Mr.  Wigram,  (with  whom  were  Mr. 
*Oampbdl  and  Mr.  Jackaon^)  for  the  plaintiff — ^In  Evom    [^4] 
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V.  £ickneU(fl)  and  Martinea  r.  Oooper^{b)  the  deeds  wete  part- 
ed with  but  fot  a  short  time^  and  for  a  temporary  purpose; 
ia  the  latter  case  the  whole  transaction  was  comprised  in  a  week. 
In  another  leading  case  on  the  subject^  the  deed  was  out  of  the 
morligagee's  custody  for  one  hour  only  :  Peter  y.  Ru8selL{c)  Here 
the  deeds  were  left  in  Lediard's  custody  in  January,  1841,  and 
were  never  returned.  IThe  Vioe-Chcmcelbr. — Have  you  any  case 
of  postponement  since  Evans  v.  BickneU^  where  maia  mens  was 
not  an  ingredient  ?]  It  would  be  difficult  to  find  any  case  ot 
postponement  either  with  Tnala  mens  or  without  We  submit, 
however,  that  it  is  not  necessary  that  ma2a  mens,  in  its  literal  and 
strongest  sense,  should  exist  There  may  have  been  that  degree 
of  negligence  on  the  part  of  the  defendant  as  to  his  own  rights^ 
or  that  degree  of  acquiescence  by  him  in  the  rights  and  conduct 
of  the  plaintiff,  as  to  render  it  equitable  that  the  defendant  should 
be  postponed.  It  is  remarkable,  that  the  deed  on  which  his  title 
was  founded  formed  no  part  of  the  abstract  which  was  to  be  laid 
before  Lingwood,  and  that  he  knew  this.  Then  he  makes  no  in- 
quiry about  the  sale  to  Lingwood,  at  least  no  inqi^iry  after  the 
10th  May,  1841,  although  shortly  previous  to  that  day  he  knew 
the  estate  had  been  scdd  to  some  one,  and  that  a  day  was  fixed 
for  oompletion  of  the  contr^t  Again,  he  makes  no  inquiry 
about  his  deeds  till  July,  1842,  and  even  then  he  gives  no  notice 
to  the  plainti£  What  is  ..there  to  deprive  a  man  of  a  right  in 
equity  if  such  conduct  does  not?  He  parts  with  his  deeds,  not 
to  a  solicitor  only,  but  to  a  party  apparently  owner  of  the  estate 
^-the  party  from  whom  he  derives  title.  We  submit,  that  he 
had  no  right  to  leave  the  deeds  with  the  apparent  owner  of  the 
property  unless  he  meant  to  give  up  his  own  security.  And  if 
he  stands  by,  and  allows  the  property  to  be  conveyed  to 
[*25]  a  third  person,  ^without  giving  notice  of  his  title,  he  can- 
not be  allowed  to  recover  it  from  that  person :  OaveU  r. 
Bichrnondjifi)  Qregg  v.  WdkSf) 

(a)  6  Vea.  174.  -(5)  2  Rtus.  198. 

(c)  1  Eq.  Oa.  Ahr.  321;  Gilh.  Eq.  Repi  122;  2  Vem.  7M. 
(iQ  f  BiQ.  1.  («)  10  Ad.  &  Ell.  90. 


OASES  IN  OHANOBBY.  25 


184^.— -Stereos  t.  Stereiia 


Mr.  Swanislon  and  Mr.  Chandkss^  tixr  the  defendant,  were  stop- 
ped by  the.  Court 

Thk  Yics-Ghancsllob. — ^There  are  two  qnestions  of  &ctm 
this  cause  on  which  my  mind  is  not  at  present  satisfied.  If  my 
mind  were  satisfied  on  those  two  questions,  I  should  have  little 
or  no  difficulty  in  the  case.  The  first  question  (which  is,  perhaps, 
rather  introductory  to  the  second,  than  a  question  substantially 
by  itself)  is,  whether,  previously  to  July,  1842,  the  defendant 
was  aware  that  Lingwood's  purchase  had  been  completed  by  the 
payment  of  the  purchase-money,  whatever  that  purchase-money 
was ;  the  second  is,  whether  the  defendant  authorized  or  assented 
to  the  receipt  by  Lediard^  from  lingwood,  of  Lingwood's  pur- 
chase-money. If  I  were  satisfied  that  these  two  questions  could 
be  answered  in  the  defendant's  fiivor,  I  should  dismiss  thebilL  In 
the  observations  that  I  am  about  to  make,  I  shall  assume  these 
two  questions  of  feet  to  be  answered  in  the  defendant's  &vor. 

There  is  not,  in  my  opinion,  any  ground  for  supposing  the  ex- 
istence of  any  fraudulent  or  dishonest  intention  on  the  part  of 
the  defendant,  or  for  attributing  to  him  any  intention  to  assist 
Lediard  in  the  commission  of  an  improper  act,  or  any  belief  or 
suspicion  on  his  part  that  Lediard.  would  do  an  improper  act; 
subject,  always,  as  I  have  said,  to  the  assumption,  that  the  two 
questions  thatt  I  have  before  mentioned  are  answered  in  the  de- 
fendant's favor.  This  places  actual  firaud  entirely  out  of  the 
question. 

*Th6  question,  therefore,  remaining^  is  this,  whether  [^Q 
the  mete  deposit  of  the  title-deeds  with  Lediard's  derky 
coupled  with  the  circumstance  of  the  length  of  time  during  which 
they  were  allowed  to  remain  in  his  custody,— indeed,  they  never 
were  relumed, — ^whether  that  is  such  conduct  as  to  preclude  the 
defendant  firom  saying  effectually  that  there  was  no  firaud  in  the 
sense  in  which  that  expression  has  been  used  in  this  court 

Lediard  was  the  defendant's  solicitor.  He  was  a  sdicitor  of 
good  credit,  and  dealt  much  in  raising  loans  of  money,  in  pro- 
curing money  and  securities  for  money,  so  as  to  approach  very 
near  to  the  character  of  the  old  scrivener,  of  which  there  are  so 
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few  instances  at  the  present  day.  Lediard  seems  to  have  assisted 
a  person  of  the  name  of  Sciiven  in  the  puichaeie  of  a  fiurm  in 
the  neighborhood  of  Cirencester,  the  town  in  which  Lediard 
lived,  for  the  sum  of  £1,200.  It  was  conreyed  tp  Scriven,  in 
the  ordinary  form  of  a  conveyance  to  nses  to  bar  dower,  and 
Scriven  immediately,  or  almost  immediately  afkerwards,  in  effect 
contemporaneously,  mortgaged  the  property  to  Lediard  for  1,20021 
with  a  power  of  sale.  Lediard,  who  seems  not  to  have  trusted 
much  to  Scriven,  took  possession  of  the  property  and  received 
the  rents.  There  is  no  trace  of  any  actual  enjoyment  of  the  es- 
tate on  the  part  of  Scriven.    This  occurs  in  1827. 

Jn  1881,  it  appears  that  the  defendant,  a  fEurmer  in  the  neigh- 
borhood  of  Cirencester,  and  a  client  of  Lediard's  has  £1,000  to 
lay  out  He  applies  to  Lediard  for  a  security ;  Lediard  thinks 
it  convenient  to  let  him  have  this  security ;  and  accordingly,  Le- 
diard prepares  a  deed,  which,  though  it  may  be  called  a  deed  of 
transfer  of  the  mortgage,  is  not  in  the  ordinary  form  of  such  in- 
struments ;  it  conveys  the  legal  estate  to  a  trustee  fer  sale ;  it 
does  not  assign  the  debt  or  give  the  usual  power  of  attorney  to 
sue  in  &e  name  of  the  assignor.  Perhaps  there  is  nothing  very 
material  in  that  circumstance.  It  may  have  been  done 
[^7]  for  ^shortness,  and  to  save  expense.  Lediard,  however, 
thinks  fit  to  complete  the  transaction  as  ppon  an  assign- 
ment for  £1,200 ;  but  receives  £1,000  only,  and  takes  from  the 
defendant  a  promissory  note  for  £200,  the  difference,  and  gives 
up  the  security  to  him.  It  appears,  therefore,  that  Lediard  trusts 
him  with  the  possession  of  the  title-deeds  and  deed  of  transfer, 
and  makies  no  indorsement  on  that  deed  with  respect  to  the  £200, 
although,  in  truth,  Lediard  might  have  retained  a  lien  upon  it  for 
that  amount  The  defendant  appears,  from  time  to  time  after- 
wards, to  have  received  interest  from  Lediard,  but  only  on  the 
£1,000.    This  part  of  the  case  is  very  much  in  the  dark* 

Some  years  afterwards,  namely,  in  the  year  1840,  Lediard  con- 
tracted to  sell  the  fiom  to  a  person  in  the  neighborhood, — a  gen- 
tleman, who  had  an  estate,  on  which  he  resided,  immediately  ad- 
joining. The  contract  is  made  in  December,  1840;  and  it  is  to 
be  inferred,  that^  at  or  about  that  time,  Lediard  applied  to  the 
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d^ndant  for  the  deeda,  and  I  think  it  may  be  aasumed,  for  the 
porpoBe  of  making  an  abstract  That  which  is  positively  proved 
by  White,  however,  then  Lediard's  clerl^  is,  that  in  January,  the 
defendant,  a  £urmer,  as  I  have  said,  brings  the  deeds  with  him  to 
Lediard's  office.  Omitting  what  is  stated  in  the  answer,  the  case 
seems  to  turn  very  much  npon  what  Mr.  White  says  in  answer 
to  the  fifth  and  sixth  .interrogatories.  [His  Honor  here  read 
White's  evidence.]  Now,  iiiferring  as  I  do  from  this,  without 
resorting  to  tiie  answer  for  information, —  inferring  as  I  do  from 
this  and  the  rest  of  the  evidence,  that  the  deeds  were  left  with 
Lediard  for  the  purpose  of  preparing .  the  abstract  and  the  deeds 
of  sale,  I  am  of  opinion,-  that  there  was  nothing  improper  in  this 
on  the  part  of  the  defendant ;  that  there  was  not  gross  negligence. 
Lediard  was  the  person  who,  if  he  had  not  the  power  of  sale, 
had  the  possession  of  the  fi^.  He  waathe  person  with 
whom  the  defetdant  had  Mealt,  and  whom,  either  acting  [*28] 
for  hiinself,  or  for  Scriven,  the  defendant  might  with  pro- 
priety suppose  to  have  had  the  power  to  sell.  Considering  these 
things,  and  not  forgetting  the  position,  in  which  Lediard  stoqd 
with  regard  to  the  £200,-^~a  position  on  which,  probably,  ob« 
servations  on  both  sides,  thongh  not  of  any  great  weighty  mi^t 
arise,  it  appears  to  me,  tiiat  it  was  a  reasonable  thing  for  the  de- 
fendant to  lend  the  deeds  to  Lediard  for  the  purpose  of  making 
the  abstract,  aitd  that  it  was  not  incumbent  on  the  defendant  to 
suspect  that  an  improper  use  would  be  made  of  them. 

It  has  been  said,  thi^t  the  dieeds  delivered  by  the  defendimt 
would  not  enable  Lediard  to  make  a  complete  or  fiur  abstraet, 
because  one  deed,  the  deed  of  transfer,  was  retained.  If  there 
had  been  reason  on  other  grounds  to  suspect  fraud,  that  observa- 
tion might  have  had  considerable  weight ;  but^  under  the  circum- 
stances, I  am  of  opinicH),  that  it  is  entitled  to  but  little.  The  de- 
fendant,,  a  farmer,  might  have  well  thought;  and  probably  did 
think,  "  There  will  be  no  harm  in  lending  the  title-deeds ;  they 
will  be  safe  in  my  solicitor's  hands;  but  I  had  rather  not  part 
with  my  own  deed ;  I  had  rather  keep  it**  He  might  have  sup- 
posed, if  he  thought  about  it^  that,  the  deed  having  been  already 
in  LediardV  ofiioe,  he  might,  not  want  it.    It  was  prepared  in  his 

VouIL  4 


28  CASES  m  CHANCEBY. 


1845. — Steveni  t.  Stevens. 


office,  and  if  he  wanted  it,  he  might  a&  for  it  I  think,  there- 
fore, that  it  is  not  to  be  ascribed  to  any  su^icion  or  to  any  fjcfXid- 
nient  or  improper  motive,  that  the  defendant  took  the  precau- 
tion of  retaining  the  deed  of  transfer  to  himself  in  his  own  pos- 
session. 

So  much  for  the  delivery  of  the  deeds.  But  then  the  circum- 
stance, that  they  were  never  returned  to  the  defendant,  might 
certainly  tend  to  affect  the  character  of  that  delivery.  When, 
however,  it  is  considered  that  Lediard  stood  in  the  position 
of  solicitor  to  the  defendant;  when  it  is  considered  that  the 
defendant  was  not  bound,  as  in  my  opinion  he  was  not 
[^9]  bound,  to  suspect  anjrthing  wrong ;  when  *I  assume  him 
not  to  have  been  aware  that  the  purchase  had  been  com- 
pleted by  payment  of  the  purchase-money;  and  when  I  assume, 
(as  it  is  fair  and  right  to  do,  if  any  knowledge  on  the  subject  is 
to  be  imputed  to  this  defendant,)  that  h&  was  certain  that  the 
money  could  npt  be  paid,  and  that  his  security  could  not  be  ta- 
ken from  him,  as  long  as  he  had  his  own  deed ;  at  least  that  it 
could  not  be  done  without  crime — I  am  of  opinion  that  no  infer- 
ence arises  against  him  fit>m  the  circumstance  that  he  did  not  call 
back  the  deeds;  although  he  may  have  been  aware  that  the 
treaty  with  Lingwood  was  in  active  progress,  and  that  a  day  was 
appointed  for  completing  it  He  had  a  right  to  think  that  it 
eould  not  be  completed  without  his  deed,  which  was  necessary 
to  make  effectual  the  title,  that  the  money  would  not  be  paid 
without  his  concurrence,  and  that  Lediatd  did  not  intend  to  do, 
and  would  not  do,  anything  dishonest 

I  am  of  opinion,  therefore,  that,  on  the  mete  delivery  of  the 
deeds,  and  on  the  mere  custody  of  the  deeds,  however  long,  noth- 
ing to  the  prejudice  of  the  defendant  arises  in  this  particular 
case ;  and  if  I  were  satisfied  upon  the  two  questions  of  &ct 
which  I  have  mentioned,  I  should,  I  repeat,  dismiss  the  bill :  but 
upon  those  two  questions,  I  think,  as  at  present  advised,  that  the 
evidence  requires  sifting.  K  I  direct  an  issue,  I  think  it  due  to 
the  defendant  that  he  should  be  examined  at  the  trial. 

On  the  following  day  the  question,  whether  any  issue  or  iames 
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should  be  directed^  vas  argued  by  counsel  on  bo£h  sides.    AiEker 
4irgument — 

V 

The  Vtce'Chanodbr  directed  issues,  iuTohdng  tbe  two  ques- 
tions of  &ctf  to  which  he  had  ah'eady  referred  in  his  judgment 
The  caus^  however,  was  ultimately  compromised. 


^Shadbolt  v.  Woodfall.  '[*30] 

1845 :  Feb.  18th. 

An  executor,  who  has  assented  uncanditioiially  to  a  spedflc  bequest  of  the  testa- 
tor's leasehold  estates^  is  not  entitled  to  an  indemnity  out  of  the  testator's  gene- 
ebI  estate  in  respect  of  his  oovenants  contained  in  the  lease. 

4 

The  testator  in  this  case  bad  specifically  bequeathed  certain 
leasehold  estates.  To  these  bequests  the  executors  had  assented 
unconditionally.  A  question  now  arose,  as  tp  whether  the  exe* 
cutors  were  entitled  to  an  indemnity  out  of  the  testator's  general 
estate  in  respect  of  his  covenants  contained  in  the  leases. 

Mr.  RiLsseU  and  Mr.  WhaHletf  appeared  for  the  pla^iiti£^  the 
executora. 

Mr.  Wigram  and  Mr.  Nidholson^  for  the  defendants. 

The  Vice-Chancellor. — If  an  executor  assents  uncondition- 
ally  to  a  specific  beqae$t  of  leaseholds,  he  can  require  no  indem- 
nity from  the  residuary  legatees.  '      . 

DscLABt  that  the  plaratifib  are  not  entitled  to  any  indemnity^  agahist  ooyenants 
entered  into  bj  James  P.  Csowder,  the  testator  iu  tbe  ideadings  mentioiied,  in  r»» 
iQ)ect  of  the  leasehold  jNremises  ^ecificaUj  bequeathed. 


80  CASES  m  CHANCSBY. 


1845.— ahakelB  ▼.  Hichardacm. 


p81]  ^HAKSLS  V.  BiCHABDSOK. 

1845  :  ]Iarc1i  12th. 

A  trader  devisod  his  real  estate  to  a  person,  whom  he  also  appointed  his  executor 
tipon  trusts  for  sale ;  and  he^  by  his  wiUt  declared,  that  the  moneys  arising  from 
such  sale  should  be  deemed  part  of  his  personal  estate ;  he  then  directed  that  his 
personal  estate,  which  should  be  remaining  after  payment  of  his  debts,  should  be 
collected,  and  the  conrertible  part  of  it  oonyerted  into  money,  and  that  all  the 
moneys  arising  from  the  said  real  and  personal  estates  should  be  invested  in  the 
frmds  or  on  real  securities: — lE^H  that  the  real  estates  were  equitable  assets^  Sot 
payment  of  the  testator's  debts. 

Where  a  bill  in  a  creditors'  suit  does  not  pray  that  the  debtor's  will  may  be  estafo- 
fished  against  his  heir-at-law,  ^iMsre^  whether  it  is  proper  to  serve  the  heir  with 
a  copy  of  the  bill? 

James  Dewab^  a  trader,  by  bis  will,  dated  the  Slst  January, 
1818,  after  bequeathing  to  his  wife,  Maiy  Dewar,  his  household 
goods  and  furniture,  devised  unto  and  to  the  use  of  Thomas 
Shakels,  his  heirs. and  assigns,  all  his  fireehold  and  copyhold 
lands,  upon  trust,  as  soon  as  conyenienily  might  be  after  his  the 
testator'6  death,  absolutely  to  sell  and  dispose  of  the  same ;  with 
a  declaration  that  the  receipts  of  Shakels,  his  heirs  or  assigns, 
should  be  sufficient  discharges  to  the  purchasers.  And  the  tes- 
tator declared  that  the  moneys  which  should  arise  by  or  from 
such  sale  or  sales  should  be  deemed  to  be  "part  of  his  per- 
sonal estate,  and  that  the  'dear  yearly  rents  and  profits  of  the 
premises  until  the  same  should  be  sold,  or  so  much  thereof  as 
should  be  remaining  unsold,  should  be  deemed  to  be  part  of  the 
annual  income  of  his  personal  estate,  and  that  the  same  moneys 
and  rents  and  profits  should  be  subject  to  the  disposition  there- 
inafter made  concerning  his  personal  estate,  and  the  annual  in- 
come thereof  respectively.  And,  as  touching  his  personal  estate 
remaining  after  payment  of  his  debts,  fimeral  and  testamentary 
charges,  except  such  part  thereof  as  thereinb^ore  specifically  be- 
queathed, he  gave  and  bequeathed  the  same  to  the  said  Thomas 
Shakels,  his  executors,  administrators,  and  assigns,  upon  trust, 
that  he  the  said  Thomas  Shakels,  bis  executors  or  administrar 
tors,  should  collect  in  and  receive  such  part  of  his  said  personal 
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estate  as  sliould  consist  of  debts,  monejs  out  at  interest,  securi- 
ties for  moneys,  or  otherwise,  as  soon  as  conveniently  xniglit  be 
after  his  decease,  and  should  sell  and  convert  such  part  c^  the 
said  personal  estate  as  Was  in  its  nature  saleable,  except  as  afore* 
said,  into  money,  and  then  upon  trust  that  he  the  said  Thomas 
Shakels,  his  executors  or  administrators,  should  place  out 
and  invest  all  the  moneys  to  arise  from  his  said  real  and  [*32] 
personal  estates  respectively  in  the  funds  of  Great  Britain, 
or  on  real  secoiities  in  England,  at  interest,  with  power  to  vary 
the  securities,  and  to  pay  the  interest,  dividends,  and  annual  pro- 
duce thereof!  to  his  wife  for  life ;  and  after  the  deoease  of  his  said 
wife,  upon  trust  that  he  the  said  Thomas  Shakels,  his  executors 
or  administrators,  should  pay  or  transfer  all  such  principal  mo- 
neys, stocks,  funds,  and  securities,  unto  his  sons  James,  Thomas, 
William,  Henry,  and  his  daughters  Elizabeth,  Mary,  and  Jane, 
equally  to  be  fiiyided  between  or  among  them,  share  and  share 
alike.  And  the  testator  appointed  Thomas  Shajcels  to  be  execu* 
tor  of  his  will. 

The  testator  died  soon  after  the  date  of  his  will,  which  was 
proved  by  Thomas  Shakels. 

The  bill  was  filed  by  John  Shakels,  the  heir-at-law  and  admin« 
istrator  of  Thomas  Shakels,  against  the  personal  representatives 
of  the  testator  and  tiie  cestui  que  trusts  of  the  will,  and  also  against 
the  testator's  heir-at-law,  (who  was  served  with  a  copy  of  the 
bill,)  alleging  that  the  testator  died  indebted  to  various  persons 
by  simple  contract,  and  amongst  them  to  Thomas  Shakels  in  the 
sum  of  £586,  and  that  the  personal  estate  and  rents  of  the  realty 
had  been  applied  jpro  tanto,  in  payment  of  such  debts^  except  the 
plaintiff^s  debt,  and  praying  that  the  trusts  of  the  will  migbt 
be  carried  into  execution,  and  that  the  real  estate  might  be 
sold  and  the  sum  due  to  the  plaintiff  as  administi^tor  of  Thomas 
Shakels  might  be  retained  out  of  the  proceeds^  &c 

The  question  was^  whether  the  real  estate  was  legal  or  equi^ 
taUe  assets? 

Mr.  Bu99dl  and  Mr.  EBis,  for  the  plailitiff. 
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Mr.  iSwanston  and  Mr.  Wikcdc^  for  the  defendants^  the  per- 
sonal  repreaentatives  of  Dewar. 

Mr.  Smaie,  for  other  defendants. 

[*88]        ♦The  cases  ofc  Xidneff  v.  Chussmaker^{a)  and  OH^bs  v. 
Ougter^{b)  were  referred  to. 

The  Vice-Chancellob,  after  observing  that  the  heir-at-law 
of  the  testator  must  be  treated  as  not  a  party  to  the  suit,(c) 
said,  that  he  considered  that  the  real  estate  was  charged  with  the 
debts  by  the  will 

Dbglabe  that,  aooordlng  to  the  true  oonstroction  of  the  will,  the  debts  are  charged 
on  the  real  estate.  DiiEimin  the  bill  against  John  Bewar  the  younger,  (the  teatator'i 
heir-at-lav,)  withdut  preiudloe  to  any  question  as  to  his  rights. 


Attobket-Gskeral  v.  Bebbt. 

1846 :  Karch  18th.      . 

On  an  information  filed  at  the  relation  of  certain  parishioners  ag^nst  the  cfauidx* 
wardens  and  overseen  of  the  pariah,  pn^g  the  due  administration  of  a  charityi 
of  which  the  churchwardens  and  overseers  were  trustees,  the  churchwardens  and 
overseers'  books  were  ordered  to  be  produced,  although  it  was  sworn  by  the 
defendants  that  they  did  not  relfite  to  the  matters  in  question  in  the  suit 

The  information  was  filed,  at  the  relation  of  some  of  the 
parishioners  against  the  churchwardens  and  overseers  of  a  parish, 
being  also  trustees  of  a  charity,  for  the  purpose  of  having  the 
charity  fund  administered.  The  information  charged,  that  the 
defendants^  and  their  predecessors,  had  mixed  up  the  funds  of 
the  charity  with  the  parish  moneys ;  and  that  the  defendants  had 
in  their  possession  or  power  divers  books  and  documents  relating 
to  the  matters  in  question  in  the  suit,  ftom  which  the  truth  of 

(a)  1  Yes.  J,  i36;  2  Tea.  J.  36T.  9)  13  VeSL  413. 

(e)  The  biU  did  not  pray  that  tiie  will  mSg^t  be  estabUshed. 
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the  matters  mentioned  in  the  information ,  would  appear;  and 
from  which,  also,  it  would  appear  who  had  for  a  series  of  years 
been  the  churchwardens  and  overseers  of  the  pari9h. 

The  defendants,  by  their  answer,  stated,  that  they  had 
in  *their  possession  certain  books^  called  the  "Church-  [*S4] 
wardens'  Book,"  and  the  "  Creneral  Overseers'  Account 
Book :  but  they^  denied  to  the  best  of  their  knowledge  and  belief, 
that  it  would  appear  from  these  books  who  had  been  church- 
wardens or  overseers  of  tiie  parish.  They  also,  in  a  subsequent 
part  of  the  answer,  denied  that  these  books  related  to  the  matters 
in  question  in  the  suit^  and  they  insisted  that  they  were  not 
bound  to  produce  them. 

Mr.  Fooka,  for  the  relators,  now  moved  for  tbe  production  of 
the  books. 

Mr.  OAorntj  for  the  defendants,  opposed  the  motion. 

The  Yios-Cbakceixor. — The  parishioniers  may  surely  see 
their  own  books.  Besides,  I  cannot  suppose  that  the  books  do 
not  show  who  have  been  churchwardens  and  overseers. 

Motion  granted. 


Hahfshibs  v.  Brablby« 

1846 :  Mtfcb  15tb. 

Troatee  of  a  term  in  fenvt  for  seeoriDg  to  a  xdortgagee  i&  fee,  (with  a  pmrer  of  salo^) 
bis  mortgage-xAonej,  and  subject  thereto  in  trust  for  the  mortgagor,  his  heits,  ^, 
decreed,  In  a  plain  case,  to  pay  the  costs  of  a  suit  brovght  against  liini  to  compel 
him  to  execato  a  deed  for  aorrendering  the  term  to  a  purchaser  from  the  niort* 


Cebtaik  freehold  lands  in  Lee&  having  been  purchased  by 
Henry  Biricby,  were  by  indentuies  of  lease  and  release  of  the 
12th  and  18th  May,  1841;  conveyed  to  him  for  life,  with  the 
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ttsoal  liimtatioii  to  bar  dower,  with  an  ultimate  limitation  to 
himaelf  in  fee ;  and  a  certain  term  of  1000  years,  affecting  the 
premises,  was  assigned  to  the  defendant  James  Bradley,  (who 
was  Birkby's  soHcitor,  his  executors,  administrators,  and  assigns, 

in  trost  for  Henry  Birkby,  his  heirs  or  assigns,  and  to  be 
[*35]    disposed  of  *as  he  or  they  should  direct  or  appoint,  and 

in  the  meantime  to  attend  the  reversion,  freehold  and 
inheritance  of  the  premises,  in  order  to  protect  the  same  from  all 
mesne  charges  and  incumbrances,  if  any  such  there  might  be. 

By  indentures  of  lease  knd  release  dated  the  14th  and  16th 
May,  1841,  Birkby  mortgaged  the  premises  fi>r  600^,  to  the 
plaintiff  Thomas  Hampshire,  in  fee.  The  defendant,  who  acted 
as  solicitor  on  this  occasion,  was  a  party  to  and  executed 
the  indenture  of  release.  By  that  indenture,  it  was  provided, 
that  if  de&ult  should  be  made  in  payment  of  the  6002.  and  .in- 
terest^ at  the  time  and  in  manner  mentioned  in  the  indenture,  of 
which  de&ult  the  production  of  the  indenture  should  be  couclu- 
sive  evidencCi  it  should  be  lawful  for  the  plaintiff  Hampshire, 
his  heirs  or  assign,  of  his  or  their  sole  proper  authority,  and 
without  giving  any  notice,  and  without  any  further  concurrence 
of  the  said  Henry  Birkby,  his  heirs  or  assigns,  and  without  pre- 
judice to  any  remedy  by  foreclosure  or  action,  at  any  time  or 
times  thereafter,  to  sell  and  absolutely  dispose  of  the  said  heredi- 
taments, or  any  part  thereof  with  the  appurtenances,  either 
together  or  in  lots^  and  by  auction  or  by  private  contract,  &c, 
^ith  liberty  to  buy  in,  &c.,  and  to  convey  the  same  heredita- 
ments, when  sold,  unto  the  purchaser  or  purchasers  thereof^  or 
as  he  or  they  should  direct.  The  indenture  also  contained  a 
declaration,  that  the  plaintiff  Hampshire,  his  heirs,  executors, 
administrators,  and  assigns,  should  stand  possessed  of  the  proceeds 
of  such  sales,  and  of  all  rents  and  profits  which  should  have  come 
to  his  or  their  hands  previously  thereto,  in  trust,  after  deducting 
all  expenses  incident  to  such  sales,  to  retain  the  said  sum  of  6002. 
and  interest,  and  then  in  trust  for  the  said  Henry  Birkby,  his 
heirs,  executors,  administrators,  or  assign&  And  it  was  dedared 
and  agreed,  that^  the  term  of  1000  ye^rs,  then  vested  in  the 
defendant^  by  the  indenture  of  the  18th  May,  1841,  should 
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be  possessed  *bj  and  remaiii  vested  in  him,  in  trust)  [*86] 
in  the  first  place,  for  better  sectmDg  to  the  plaintiff 
Hampshire^  his  executors,  administrators,  and  assigns,  the  repay- 
ment of  the  said  sum  of  5002L  and  interest,  and  other  sums  as 
aforesaid,  and  fix>m  and  immediately  aft^  payment  thereof,  in 
trust  for  the  said  Henry  Birkby,  his  heirs,  executors,  and  ad- 
ministrators, and  to  be  assigned  and  disposed  of  as  he  or  they 
might  direct 

On  the  27th  June,  1848,  the  defendant,  by  a  letter  of  that  date, 
gave  the  plaintiff  Hampshire  notice  that  he  had  registered  a 
judgment  against  Birkby,  which  judgment,  he  stated,  affected 
the  rnortgaged  premises ;  and  he  thereby  required  the  plaintiff 
Hampshire  not  to  transfer  his  mortgage  without  notice  to  the 
defendant :  and  he  stated  that  he,  the  defendant,  would  continue 
seised  in  the  term  of  one  thousand  years  affecting  the  premises, 
not  only  in  trust  for  "better  securing  to  the  plaintiff  the  repay- 
ment of  the  6002.  and  interest,  due  under  the  mortgage,  bat  also 
for  securing  to  the  defendant  the  amount  of  such  judgment| 
together  with  lawful  interest  and  costs,  &c 

De&ult  having  been  made  in  payment  of  the  mortgagC'debt^ 
under  the  provisions  of  the  ihdenture,  the  plaintiff  Hampshire, 
in  February,  1844,  caused  the  mortgaged  premises  to  be  put  up 
for  sale  by  auction.  They  were,  however  in  consequence  of  not 
fetching  a  su£|cient  price,  bought  in,  and  the  plaintiff  Hampshire 
then  contracted  to  sell  them  to  the  plaintiff  William  Walker,  by 
private  contract,  for  5152L  Accordingly  the  draft  of  an  indenture 
of  release  of  the  premises,  fh)m  Hampshire  to  Walker  in  fee,  was 
prepared,  to  which  the  mortgagor  was  not  made  a  party,  but  to 
which  Bradley  was  made  a  party,  surrendering  the  term  to  merge 
in  the  inheritance,  and  was  made  to  covenant  for  himself  his 
executors  and  administrators,  with  Walker,  his  heirs  and  assigns, 
that  he  had  not  made,  done,  or  committed,  any  act,  deed, 
matter,  or  thing  whatsoever,  *whereby  the  said  heredita-  [*87] 
ments,  or  term  therein,  might  be  in  any  way  incum- 
bered. 

This  draft  was,  on  the  8th  of  Mahsh,  1844,  sent  to  the  defend- 
ant for  his  perusal,  but  he  refused  to  look  at  itl    It  was  after- 
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wards,  at  his  request,  sent  to  him  again ;  but  it  was  returned  bj 
bini,  on  the  18th  March,  with  a  message,  that  he  had  not  madd 
.up  his  mind  on  the  subject 

The  draft  was  then  engrossed,  and  was  executed  by  the  plain- 
tiff Hampshire,  and,  on  the  22d  March,  1844,  it  was  sent  by  his 
solicitors,  Messrs*  Upton,  to  tJie  defendant^  for  his  execution. 
He,  however,  refused  to  execute  it,  and,  on  the  same  day,  wrote 
to  the  plaintiff's  solicitors  as  follows : — 

"  Gentlemen, — ^In  order  that  there  may  be  no  misunderstand- 
ing as  to  the  grounds  upon  which  I  at  present  decline  to  execute 
this  conveyance,  I  think  it  best  to  state  them.  By  the  deed  of 
conveyance  to  Birkby,  dated  the  18th  May,  1841,  a  term  of  1000 
years  was  conveyed  to  me,  *  In  trust  for  Birkby,  his  heirs  and 
assigns,  and  to  be  disposed  of  as  he  or  they  shall  direct  or  ap- 
point^ &c.,'  [the  defendant  here  set  out  the  words  of  the  deed.] 
By  the  deed  of  mortgage  from  Birkby  to  Hampshtre,  dated  the 
15th  May,  1841,  there  is  simply  a  declaration  and  agrewnent  that 
the  term  shall '  remain  vested  in  the  said  James  Bradley,  in  tru8t| 
in  the  first  place,  for  better  securing  to  the  said  Thomas  Hamp- 
«hi«,  lii8  executors,  adminiitrators,  and  assigim,  the  re-pajment 
of  the  said  sirni  of  6002^,  and  interest,  &a ;  and  from  and  imme- 
diately after  payment  thereof,  in  trust  for  the  said  Henry  BirJAy^ 
his  heirs,  executors^  and  administrators^  and  to  be  assigned  and  dis- 
posed of  ae  he  or  iliey  may  direct?  I  do  not  see,  tlierefore,  how  I 
can  with  propriety  assign  this  term  to  uiy  one  without  the  con- 
sent of  Mr.  Birkby,  or  by  the  direction  of  a  oourt  competent  to 
protect  me  from  any  after  consequences." 

The  bill  was  filed  against  the  defendant  on  the  4th 
[*88]  April,  *1844,  to  compel  him  to  execute  the  conveyance. 
In  May,  the  defendant  took  the  opinion  of  counsel,  who 
advised  him  to  execute  the  deed,  provided,  firsts  that  the  cove- 
nant against  incumbrances  was  qualified  by  an  exception  of  the 
defendant's  judgment;  secondly,  upon  being  paid  costs  of  suit 
out  of  pocket ;  thirdly,  upon  being  paid  his  costs  out  of  pocket 
of  taking  oounsers  advice  since  the  suit  was  conimenoed  amount- 
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ing  to  81 189.  lOd,  to  wbich'  he  was  advised  he  was  strictly  en- 
titled. 

The  defendant^  in  his  answer,  set  oat  a  letter,  dated  in  June, 
1811,  to  the  plaintiff's  solicitors,  by  which  be  stated,  that  he  had 
not  set  up  his  judgment-debt  as  in  any  way  abridging  or  affect- 
ing the  rights  of  Mr.  Hampshire,  and  only  suggested  its  being 
noticed  in  &e  deed  to  prevent  the  covenant  having  the  appear- 
ance of  an  untruth.  He  also,  by  his  answer,  stated,  that  he  hon- 
estly entertained  a  doubt  whether  he  could,  with  safety  and  pro- 
priety, at  the  request  only  of  the  plaintiff^  destroy  the  estate  of 
which  he  Was  made  a  trustee,  for  the  purpose  of  keeping  it  on 
fix)t  to  attend  the  inheritance. 

Mr.  Wigram  and  Mr.  Shadv^U,  for  tiie  plaintiff. 

Mr.  Qrteney  for  the  defendant. — >The  bill  is  filed  too  soon.  Al- 
though the  defendant  is  wiUing  to  execute  the  deed  in  its  pre- 
sent form,  yet^  as  it  requires  him  by  surrender  to  destroy  the 
term  of  which  he  is  trustee,  he  is  justified  in  coming  to  the  couri. 
In  addition  to  the  objection  as  to  merger,  there  is  this, — that  the 
deed  contains  a  misrecital,  in  stating  him  to  be  a  trustee  for 
Hampshire  only :  he  is  trustee  merely  to  secure  to  Hampshire  his 
mortgage-money,  and  subject  thereto  for  Birkby,  and  those  claim* 
ing  under  bint  Then,  in  a  sense,  Bradley  has  encumbered  the 
property  and  cannot  absolutely  covenant  against  incum- 
brances. Lastly,  although  the  'mortgage  deed  provides  [*89] 
that,  upon  a  sale  taking  place  umler  the  power,  the  mort- 
gage deed  shall  be  produced,  in  order  to  show  default  in  pay- 
may  of  the  mortgage  money,  yet  the  parties  did  not  produce  it 
to  the  defendant.  \The  Vice-chancellor — Did  he  ask  for  it?] 
Upon  the  whole  it  is  submitted,  that  the  defendant  is  entitled  to 
his  costs :  Pook  v.  i%wy.(a) 

At  the  dose  of  the  argument,  the  Yioe-CRumoelkT  asked  the  de- 
fendant's counsel  whether  he  wished  a  reference  to  the  Master, 
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to  inqoixe  as  to  the  propriety  of  the  deed  which  the  defendant  was 
called  upon  to  execute,  or  a  reference  to  inquire  whether  any  of 
the  charges  mentioned  in  a  letter  written  by  the  defendant^  were 
incurred  before  the  filing  of  the  bill. 

The  defendant's  counsel  declined  both  references. 

Thb  Yice-Chancsllor. — ^Mr.  Bradley,  the  defendant^  a  soli- 
citor, became  trustee  of  a  term  attendant  upon  the  inheritance  of 
SA  estate  bought  by  Mr.  Birkby,  his  client  Birkby  mortgages 
the  estate  to  the  plainti£^  Mr.  Hampshire.  The  mortgage  deed 
eontains  a  power,  enabling  the  mortgagee  to  sell,  and  it  directs 
that  the  production  of  the  deed  shall  be  sufficient  evidence  of  the 
mortgage-money  remaining  unpaid;  according  to  a  form  which 
has  been  in  use  for  several  years. 

Mr.  Bradley  eicecutes  the  deed :  it  was  then  reasonably  posu- 
ble,  and  not  improbable,  that  the  power  of  sale  would  be  exer- 
cised: both  the  purchase  deeds  and  the  mortgage  deeds  are  dated 
in  May,  184L  Hampdure  alleges,  that  he  has  conveyed  the  es- 
tate to  the  plainti£^  Mr.  Walker,  under  the  power  of  sale ; 
1*40]  Birkby's  consent  not  being  ^obtained,  nor  necessary ;  in- 
deed, a  power  of  sale,  with  consent,  would,  substantially, 
be  no  power  to  sell  at  alL 

The  defendant,  Mr,  Bradley,  is  informed  in  reasonable  time  of 
this  allied  sale.  He  does  not  suggest  a  doubt  as  to  the  feet  of 
the  sal^  or  the  propriety  of  it.  He  asks  no  question,  but  con- 
ducts himself  throughout  as  if  it  was  dear  that  a  sale  had  taken 
place.  If  he  had  any  doubt,  or  had  asked  any  question,  it  would 
have  been  for  the  other  parties  to  solve  that,  doubt  But  thej 
were  entitled  to  assume  (he  not  asking)  that  he  had  no  doubt^ 
and  wanted  no  information  on  the  subject  That  being  so,  it 
was  clearly  his  duly  to  execute  a  deed  assigning  the  term,  or  sur- 
rendering it,  as  should  be  desired  by  Hampshire  and  Walker. 
A  draft  of  such  a  deed,  in  proper  form,  is  sent  to  him  early  ia 
Maxch|  1844  Dii&oulties  are  made  by  hinv  and  the  draft  is  sent 
back.  It  is  afterwards  returned  to  him.  He  keeps  it  a  few 
days,  and  then  sends  it  back  agaiAj  ud  on  the  22d  March,  by  a 
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letter,  narratiBg  certain  portions  of  the  deed,  he  aajs:— "I  do 
not  see,  iher^bre^^^  (what  the  foroe  of  this  word  is  I  do  not  know,) 
"how  I  can,  with  propriety,  assign  this  term  to  any  one  without 
the  consent  of  Mr.  Birkby,  or  by  the  direction  of  a  conrt  compe- 
tent to  protect  me  from  any  after  consequences."  And  that 
might  have  been  reasonable,  if  he  had  suggested  a  doubt  whether 
a  valid  sale  had  taken  place,  but  he  does  not 

This  being  done,  the  bill  is  filed  on  the  4th  of  April.  Under 
existing  circumstances  it  was  not  filed  an  hour  too  soon.  After 
the  bill  was  filed,  Mr.  Bradley  takes  (as  it  is  said)  advice  on  the 
subject,  and,  in  consequence  of  that  advice,  resolves  upon  exe* 
cuting  the  deed;  but. he  .naakes  it  a  term  that  he  shall  pay  no 
costB  .of  the  suit,  and  also  requires  (as  I  understand)  payment  of 
a  sum  of  82. 16a.  lOcL  Whether  he  afterwards  waives  that  I  do 
not  know,  but  he  never  offers  to  pay  the  eests  of  the  suit 
to  that  time,  and  *I  suppose  him  to  have  persisted  in  his  [*41] 
demand  of  the  82. 16a.  lOd,  an  expense  incurred  after  fil* 
ing  a  bill,  in  which  the  question  is,  whether  a  solicitor  shall  as* 
ngn  a  term  as  trustee  in  as  plain  and  simple  a  case  as  can  occun 
Und^  these  circumstances,  no  inquiry  being  asked  as  to  the  mat* 
ters  which  I  before  mentioned,  (and  in  that  respect  I  think  that 
the  defendant's  counsel  has  act^  with  discretion,)  it  is  to  be  said 
how  the  costs  of  this  suit  ought  to  be  borne.  And  I  am  opinion 
that  the  defendant  must  be  decreed  to  execute  the  deed,  and  to 
pay  all  the  costs  of  the  suit  I  think,  ateo,  that  against  the  plain* 
tiffs  he  ought  not  to  be  allowed  the  82. 18a.  lOd,  or  the  costs  of 
.  executing  the  deed.    He  does  not,  indeed,  ask  them. 
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Samuel  Law  and  others  v.  John  Law  and  others. 
Betty  Law  ^ind  others  v.  John  Law  and  others. 

184S :  April  18th,  24tlL 

JLi,  B.,  and  C.  having  beei^  in  pertnenhip  together,  and  A.  and  0.  having  died,  a 
bill  by  the  residoary  legatees  of  A.  against  bis  execa&OTB  and  against  B.  and  the 
exeottton^  Clbr  aa  aoooont  of  the  peraooai  estate  of  A.,  was  sostained  under  the 
special  drcamstances  of  the  ease ;  although  collusion  between  thf9  executes  of 
A.  and  the  other  defendants  were  neither  charged  nor  proved. 

The  case  of  Newkmd  v.  {7Aampi<M,  1  Tes.  sen.  105,  considered. 

BoBJCBT  Law,  Thomas  Law,  and  Samuel  Law  carried  on  busi- 
ness as  cotton  spinners,  without  any  articles  or  written  agree- 
ment, in  partnership,  on  leasehold  property  on  which  they  had 
erected  mills  and  other  buildings,  at  Bamsden  near  Todmordeiu 
Bobert  Law  died  on  the  27th  January,  1842,  having  by  his  will 
bequeathed  his  peraonal  estate  to  his  wife  and  diildren,  and  ap- 
pwited  John  Law,  John  Marland,  Sli  Hudson,  and  Bobert  Law 
die  younger,  his  execUtorsi.  The  executors  of  Bobert  Law  con* 
tinned  to  carry  on  tl;Le  business  with  Thomas  Law  and*  Samuel 
Law  until  the  month  of  November,  1842,  when  Thomas  Law 
died,  having  made  his  will,  and  appointed  Mathias  Law,  Zacha- 
liah  Law,  and  Abraham  Law,  his  executors.    The  executors  of 

Bobert  Law  and  the  executors  of  Thomas  Law  oontinu- 
[^42]    ed  the  business  with  Samuel  Law  until  February,  *I848, 

when  an  agreement  was  entered  into  between  them, 
which  was  confirmed  by  an  additional  agreement  of  the  1st 
March,  1843,  under  which  the  executors  of  Bobert  Law  contrac- 
ted to  purchase  the  shares  of  the  other  partners  at  620021 

The  bill  in  the  first,  mentioned  suit  having  been  filed  by 
Samuel  Law  and  the  executors  of  Thomas  Law  against  the  exe- 
cutors of  Bobert  Law  for  the  purpose  of  obtaining  a  specific 
performance  of  these  agreements,  and  having  been  resisted  on 
the  ground  that  there  had  been  firaudulent  alterations  in  the  ac- 
counts between  the  partners ;  the  cause  came  on  for  hearing  be- 
fore Knight  Bruce,  Y.  C,  on  the  18th  April,  1845,  when  his 
Honor  Screed  that  the  agreements  diould  be  specifically  per- 
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Ibrmed,  witli  a  dedacation,  however^  tiiat  the  d^Ee&daato  were 
entitled  to  have  the  purchaae  money,  62002L,  reduced  to  68932L, 
11«.,  by  reason  of  certain  items  which  appeared  in  the  partner- 
ship books;  and  his  Honor  decreed  payment  of  that  sum,  with 
interest,  by  the  defendants  to  the  plaintiffs,  together  with  the 
costs  of  the  suit  to  the  hearing. 

After  this  decree  had  been  pronounced,  the  counsel  for  the  de- 
fendants in  the  first  snit,  proceeded  to  open  the  case  for  the  plain- 
tifis  in  the  second  suit.  The  bill  in  that  suit  was  filed  by  the 
widow  and  children  of  Bobert  Law  as  residuary  legatees  under 
his  win,  against  his  surviving  execntors,  and  against  Samuel 
Law  and  the  executors  of  Thomas  Law,  stating  that  the  plain- 
tifl&  were  desirous  of  having  the  partnership  business  (so  &r  as 
the  estate  of  their  testator  was  concerned)  wound  up,  and  the 
share  of  the  ^testator  ascertained ;  charging  that  there  had  been 
an  inaccurate  investigation  of  the  partnership  accounts  by  an  a$> 
countant  who  had  been  employed  to  take  those  accounts ;  charg- 
ing also  in  what  particulars  the  accounts  were  wrong,  and  pray: 
ing  an  account  of  the  personal  estate  and  effects  of  Hobert  Law, 
and  that  his  share  and  interest  in  the  partnership  might  be  as- 
certained. 

*The  defendants,  Samuel  Law  and  the  executors  of  [*48] 
Thomas  Law,  by  their  answer  to  this  bill,  submitted  that 
they  were  not  necessary  parties  to  any  bill  for  an  account  of  the 
assets  of  Bobert  Law,  and  ought  not  to  have  been  made  parties 
thereto ;.  and  they  insisted,  that,  as  between  themselves  and  the 
executors  of  Bobert  Law,  the  account^  of  the  late  partnership  in 
the  bill  mentioned  had  been  settled  and  balanced.  Li  a  further 
answer,  they  said,  that  they  verily  believed  that  the  bill  was  filed 
coUusively  by  the  plaintiff  at  the  request  and  by  the  desire  of 
the  defendants,  the  executors  of  Bobert  Law. 

itx.  JBuaaell  (with  him  Mr.  J^^imI^  havmg  opened  the.case— 

Mr.  Cdcper  and  Mr.  Wright^  for  the  defendants,  Samuel  Law 
and  the  executons  of  Thomas  Law,  insisted  that  their  clients 
were  not  proper  partieB  to  Ae  soit^  as  no  collusion  between  them 
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and  the  ezeGotxns  of  Boberl  had  been  proved,  or  even  charged 
in  the  bill 

The  counsel  for  the  plaintiffii  relied  on  the  obeervationa  of 
Lord  Hardwicke  in  Newlandy.  Ohampumy{a)  as  showing  that  a 
surviving  partner  might  be  made  a  defendant  to  a  bUl  filed  by 
residuary  legatees  against  the  representatives  of  a  deceased  part- 
ner for  an  account  of  their  testator's  assets,  although  collusion 
was  not  charged  or  proved. 

4 

The  Vtce-dumcdbr  entertaining  some  doubt  as  to  the  accu- 
racy of  the  report  of  Newland  y.  Champion^  the  cause  was  ordered 
to  stand  over  in  order  that  the  pleadings  in  that  case  might  be 
examined. 

On  a  subsequent  day,  the  record  in  the  cause  of  New^ 
[*44]  land  *v.  Champi(m{b)  having  been  examined,  Cooper  and 
Wright  renewed  their  argument,  observing,  that,  although 
the  &cta  of  Uiat  case  appeared  quite  jsufficient  to  support  the  de- 
cree of  Lord  Hardwicke,  yet  it  was  dear  that  the  observations 
attributed  to  his  lordship  in  the  report  in  Yezey  were  unneces- 
sary for  his  decision.  And  they  compared  these  observations 
with  what  fell  from  the  same  learned  Judge  in  the  previous  case 
aCB^ckh/  V.  DorringUm^ip)  they  also,  said  that  in  Bowaher  v.Tfo^- 
Z:iV»,(<2)  collusion  was  charged,  and,  in  substance  proved.  And 
they  referred  to  Daviea  v.  Davies{f)  and  Otige  v.  TrailUg) 

Thb  Yicb-Ohancsllob  said,  that,  if  he  were  satisfied  that 

(0)  1  Yob.  wn.  106. 

(&)  Tha  reporter  is  Sndabted  to  Mr.  W^right  for  some  extraots  fimn  the  reooid  in 
Newkand  ▼.  Champion^  which  will  be  firand  at  the  end  of  the  report  of  the  present 


(c)  Weit  Ga.  tempi  Hwdw.  169;  6  Yee.  748,  cHed;  8  Eq.  Ga.  Abr.  78.  Bot  in 
this  case  the  partnerBhip  was  diSMlved  before  the  oaose  of  sdt  aocmed,  and  the 
observations  of  Lord  Hardwicke  are  genenL  See  alao  the  jadgment  of  Lord 
Srongham  inBoOicmdy,  Prhr,  Ca.  t  Broogh.  4S6;  1  K7L  k  TL  237. 

(d)  1  Ron.  k  M.  277.  There  appears  to  have  been  a  general  charge  of  collusion 
in  tiiiscase. 

(e)2Xae%634  (^2B.4X281jl 
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Lord  Hardwicke  had  meant  to  decide  such  a  point  as  that  in 
question,  he  should  be  yery  much  disposed,  whether  he  entirely 
agreed  or  not^  simply  to  follow  him.  But,  looking  at  the  &ct8 
as  they  appeared  in  the  record  of  Newland  y.  Champion^  there 
was  probably  enough  in  that  case,  consistently  with  eyery  yiew 
of  the  law,  and  without  entering  into  the  general  question,  to 
support  Lord  Hardwicke's  decision.  If  so,  the  large  doctrine  at- 
tributed to  his  lordship  in  the  report  was  unnecessary ;  asid,  upon 
the  whole,  his  Honor  was  disposed  to  think  that  the  report,  giyen 
ex  relatione,  did  overstate  the  doctrine.  Still  it  was  so  expressly 
Stated,  that,  if  it  were  necessary  to  come  to  any  conclusion  against 
the  report,  he  should  haye  great  difficulty  in  doing  so. 
In  the  present  case,  howeyer,  it  *was  not  necessary  to  [*45] 
come  to  any  conclusion  upon  the  general  doctrine.  A 
certain  contract  had  been  entered  into  between  the  executors  of 
Bobert  Law  on  the  one  hand,  and  Samuel  and  the  executors  of 
Thomas  on  the  other,  by  which  the  executors  of  Bobert  hi^d  be- 
come the  purchasers  of  the  interests  of  the  other  partners.  In 
another  suit,  continued  his  Honor,  between  the  yendors  and  pur- 
chasers, I  haye  declared  that  the  yendors  are  entitled  to  the  be- 
nefit of  that  contract,  against  the  purchasers  personally,  withotMi 
any  reference  to  their  character  of  executors,  and  without  refer- 
ence to  the  question,  whether  the  contract  is  sustainable  by  the 
executors  against  those  for  whom  they  are  trustees.  That  suit 
does  not  relate  to  a  mere  qu^tion  of  ordinary  accounts ;  if  it  did, 
it  is  probable  that  the  legatees  would  be  bound  by  it ;  but  it  re- 
lates to  a  matter  of  purchase — a  matter  beyond  the  ordinary 
powers  of  executors,  but  which  still,  in  my  judgment,  inyolyes  a 
settlement  of  accounts.  The  consequence  is,  that  the  executors 
of  Bobert  are  precluded  from  suing  Samuel  and  the  execuix)rs  of 
Thomas  for  an  account.  That,  howeyer,  leayes  unaflFected  the 
claims  of  the  legatees  of  Bobert.  The  executors  must  be  answer- 
able to  the  legatees  for  the  consequences,  if  any,  of  departing 
from  the  general  rule,  which  supposes  their  ability  to  sue  and  be 
sued  in  respect  of  their  testator's  estate.  They,  being  trustees 
for  others,  haye  barred  themselyes  from  asserting  their  rights  by 
means  of  a  transaction  which  may  be,  as  far  as  regards  those 
Vol.  IL  6 
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others,  of  a  questionable  nature,  I  think,  on  the  whole,  that 
there  are  special  circumstances  in  this  case,  which  make  it  right, 
if  the  legatees  of  Bobert  wish  it,  (whether  usefully  or  not  is  ano- 
ther question,)  to  retain  in  this  suit  Samuel  and  the  executors  of 
Thomas. 


1748 :  July  8th. 

Bill  bj  the  separate  creditor  of  a  deceased  partneTf  sostained^  onder  the  drcunastaxi* 
cea  of  the  case,  against  the  represenitatiye  of  the  deceased  partner  jointly  with 
the  suryiying  partner. 

Bill  by  George  Newland  states,  that  Edmund  Newland  his  brother,  with  Sir 
George  Champion,  were  co-partners,  under  articles  dated  20th  December,  1734;  that 
they  had  raised  a  stodc  of  16,0001  and  mutually  agreed^  that,  after  the  24th  De- 
cember, 1734,  they  were  to  become  equal  partners  for  fourteen  years,  to  share  gains 
and  losses  equally.  Once  a  year  to  mako  a  reckoning.  If  cither  party  die  during 
the  fourteen  years,  no  advantage  of  suryivorship,  except  that  the  house  where  the 
business  was  carried  on  should  belong  to  the  suryiyor;  in  case  of  the  death  of  either 
of  the  co-partners  during  the  co-partnership,  the  sunriyors  to  pay  the  executors  or 
adminiatrators  of  the  deceased  a  moiety  or  equal  share  of  the  stock,  fto.  Times  of 
payment  stated.  All  debts  of  the  partnership  first  to  bo  paid,  and  all  debts  to  be 
called  in.  Debts  to  be  yested  ia  the  suryiyor.  Refers  to  the  deed.  That  Newland, 
haying  occasion  for  lOOOi  applied  to  plaintiff  to  adyance  him  that  sum,  which  he 
did.  Iihat  Edmund  Newland,  by  his  bond,  dated  13th  October,  1737,  became 
bound  to  the  plaintiff  in  2,0002.  conditioned  for  the  payment  of  1,0002L  on  2nd  No- 
yember  then  next,  with  interest  at  4^  per  cent,  per  armvm  from  30th  July  then  last 
That,  during  the  partnership,  several  aocounts  were  made  up  annually.  That,  not 
long  before  the  death  of  Edmund  Newland,  an  account  was  taken  to  the  1st  Janu- 
ary, 1735,  in  which  account  the  wines  only  amounted  to  19,0231  That  Edmund 
Newland  was  a  creditor  on  the  partnership  for  1,8922.  Is.  Id  That  the  net  profits 
amounted  to  6,0002.  That  a  memorandum,  dated  30th  April,  1736,  approying  the 
account  was  signed.  The  account  is  set  forth  hy  way  of  schedule  to  the  bill,  by 
which  Edmund  Newland's  stock  was  of  the  yalue  of  1,0802.  exdusiye  of  the  said 
sum  of  1,8922.  79.  Id  That  Edmund  NeWland  died  m  January,  1737,  intestate, 
"whereupon  the  said  Sir  Greorge  Champion  procured  letters  of  administration  of  all 
and  smgular  the  goods,  chattels,  and  personal  estate  whatsoeyer,  to  be  granted  to 
Barbara  Newland,  daughter  of  tlie  said  Sir  George  Champion,  who  was  the  widow 
of  the  said  Edmund  Newhmd ;  but  your  orator  chai^ges,  the  truth  is,  that  he  the 
8ud  Sir  George  Champion  possessed  himself  of  all  and  singular  the  personal  estate 
of  the  said  Edmund  Newland,  deceased,  and  of  all  bis  bookSi  papen^  accounts,  and 
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fliBcanties  for  aoiiey,  wad  only  f  aid  or  allowed  to  the  said  Barbara  Newland  some 
8maU  eum  or  soma  of  money  for«nd  towards  the  mainteiianGe  of  herself  and  three 
children,  which  the  said  Edmund  Newland  left  by  the  said  Barbara  Newland.  And 
your  orator  farther  showeth,  tbat^  there  being  due  to  your  orator,  at  the  time  of  the 
death  of  the  said  Edmund  Newland,  the  princ^al  sum  of  1,0002.  with  idl  interest 
for  the  same,  your  orator  applied  to  tke  said  Barbara  Newhrnd,  as  administratrix  of 
her  said  late  husband,  deceased,  for  payment  of  the  said  bond,  whereupon  the  said 
Barbara  Newland  informed  your  orator,  that  the  whole  estate  of  her  late  husband 
was,  at  the  time  of  his  death,  and  theh  continued,  employed  in  the  said  joint  trade 
and  co>partner8hip  with  the  said  Sir  George  Champion,  and  therefore  she 
was  *not  able  to  give  any  account  thereof  but  refused  your  orator  to  her  [*47  j 
father,  the  said  Siir  George  Champion,  for  such  account,  and  for  satis&ction 
of  your  orator's  said  debt;  and,  on  your  orator's  application  to  the «Bid  Sir  Gteoige 
Champion  for  payment  of  your  orator's  said  debt  so  due  as  aforesaid,  the  said  Sir 
George  Champion  answered  your  orator,  that  he  need  not  be  4mder  any  apprehen- 
sions concerning  the  payment  thereof  for  that  ihe  said  Edmund  Newland  had  died 
possessed  of  a  veiy  plentiful  estate,  and  that  ihe  demands  upon  it  were  yery  incon- 
siderable, and  at  the  same  time  confirmed  what  tisie  said  Barbara  Newland  had  at 
)eg^ ;  that  is  to  say,  that  all  his  the  said  Edmund  Newiand's  estate  was  then  em- 
ployed in  the  said  joint  trade,  and  that  it  had  been  stipul^ited  by  the  artidee  of  co 
partnership^  that  the  same  should  be  paid  but  in  instalments.  And  the  said  Sir 
George  Champion,  in  order  to  induce  your  orator  the  more  effectually  to  rely  ou 
what  he  then  informed  him,  produced  to  your  orator  an  account^  which  he  affirmed 
to  be  a  true  one,  whereby  it  appeared  that 'the  share  of  the  said  Edmund  Newland 
in  the  said  joint  stock  amounted  ta  10,600/."  States  ^plications  for  the  debt,  which 
proved  Ineffectual ;  and  plaintifl^  for  the  more  speedy  recovery  thereof  in  Hilary 
Term,  1742,  brought  an  action  at  law  against  said  Barbara  Newland,  as  administra- 
trix of  her  late  husband,  deceased,  to  which  the  said  Barbara  Newland,  to  plahi- 
tiff's  great  surprise,  but  by  direction  of  the  said  Sir  George  Champion,  and  by  the 
advice  and  procurement  of  his  own  attorney,  who  was  employed  by  the  said  Sir 
George  Champion,  and  not  by  the  said  Barbara  Newland,  pleaded,  that  she  had 
fully  administered  the  assets  of  the  said  Edmund  Newland,  deceased,  much  more 
than  sufficient  to  answer  all  demands  on  his  estate.  But  plaintiff  chai^ges,  as  the  truth 
is,  that  the  said  Barbara  Newland  was  then  quite  ignorant  of  the  affisiirs  and  estate 
of  her  said  late  husband  Edmund  Newland,  and  she  was  prevailed  upon  by  the  said 
Sir  Greorge  Champion  to  permit  the  said  plea  to  be  put  in  to  plaintiff's  said  declara- 
tion ;  and  such  plea  was  actually  put  in  or  filed  in  the  said  court  by  the  attorney 
concerned  for  him  the  said  Sir  George  Champion;  and  the  said  Barbara  Newland 
did  not  employ  any  person  or  persons  to  advise  her  in  that  respeot,  which  the  said 
Sir  George  Champion  well  knows.  And  plaintiff  has  often,  since  the  time  of  bring* 
ing  his  said  action  and  the  said  Barbara  Newland  putting  in  such  plea  as  aforesaid, 
applied  to  the  said  Barbara  Newland  and  Sir  Grcorge  Champion  for  satisfaction  of 
his  said  debt,  or  for  an  account  of  the  estate  and  effects  of  the  said  Edmiud  New- 
land  deceased,  and  a  disco vcrj''  of  how  and  in  what  manner  the  same  have  been 
disposed  of.    But  plaintiff  chai^ges  that  the  said  Barbara  Newlnnd  and  Sir  GUx)rge 
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Ohampion,  combiaing,  &Ct  T^^^se  to  settle  any  aocoimt  with  plaintifi^  pretending 
that  Edmund  Newland  was  never  indebted,  or,  if  he' was,  that  the  same  was  paid ; 
i^hat  he  never  entered  into  the  bond,  or  if  he  did,  that  it  was  paid  off.  And  iSir 
George  Champion  pretends^  that  he  has  fully  accounted  with  Barbara  Newland. 
And  tho  plninliff  charges,  that,  in  case  any  account  was  made  up,  it  was  fraudulent 

and  colourable  and  so  made  up  to  deprive  plaintiff  of  his  just  debt    That 
['^43]    the  said  Sir  ^George  Champion  haa  more  than  sufficient  in  his  hands,  Ac 

Charges  that  Sir  George  Champion,  by  »n  answer  put  in  to  a  bill  exliibited 
against  him^by  the  said  Barbara  Newland,  in  the  second  schedule,  admitted  that 
the  partnership  stock  belonged  to  the  said  Edmund  Newland  and  Sir  George  Cham- 
pion, in  the  vaults  in  Clement's-lane,  and  at  Bromley,  in  Kent,  amounted  to  4,4972. 
159.,  and,  that  the  debts  due  to  the  partnership  amounted  to  10,16U  7«.  10  1-2(1. 
That  the  stock  had  been  sold  at  a  much  greater  sum  than  it  was  valued  at  That  the 
said  Sir  George  Champion  pretended  that  the  said  Edmund  Newland  was  indebted 
to  him  in  a  promissory  note  in  3,3972L ;  that  the  note  was  dated  24th  June,  1735  ; 
BQd  he  pretended  that  the  said  Barbara  Newland  had  paid  him  in  discharge  thereof 
4,0021. 12«.  And  the  better  to  colour  the  transaction,  he  gave  her  a  receipt^  dated 
17th  January,  1738,  as  administratrix,  for  that  sum,  as  due  on  Ihe  said  note. 
Charges  that  no  money  was  paid  to  the  said  Sir  George  Champion,  and  that  the  said 
Barbara  Newland  had  not  in  her  power  any  part  of  the  said  Edmund  Newlaad'a 
estate.  Plaintiff  claims  priority  for  his  bondnlebt  over  the  note  and  simple  con- 
tract-debts, and  chains  that  nothing  was  due  to  Champion  on  his  note.  That  the 
receipt  was  not  given  at  the  time  it  bears  date,  nor  till  long  after.  Charges  that 
Rvan  Thomas,  at  Bath,  was  agent  to  the  partners^  and  had  on  their  account,  a  large 
stock  of  wines  to  sell,  which  he  didf  and  paid  Sir  George  Champion,  since  the  death 
of  Edmund  Newland.  Chargesthat,  by  the  schedule  to  the  said  Sir  George  Cham- 
pion's answer,  the  bad  debts  contracted  at  Bath  are  made  to  amount  to  1,2442.  U. 
9d  Charges  that  the  debts  were  good  and  operate  debts.  That  Sir  George  Cham- 
pion haa,  since  he  put  in  his  answer,  received  them.  That  Evan  Thomas  has  en- 
tered  into  a  bond  to  pay  Sir  George  Champion  1,2001  or  some  other  sum  due  to  the 
partnership.  And  that  Sir  George  Champion  has  a  large  sum  of  money  in  hand  be- 
longing to  the  said  Edmund  Newland's  estate ;  and  that  he  threatened  to  account 
with  said  Barbara  Newland  for  all  the  personal  estate  of  Edmund  Newland  in  his 
bands.  Charges  that  the  said  Barbara  Newland  is  in  very  necessitous  circumstan- 
ces, and,  if  the  personal  estate  were  paid  to  her,  plaintiff  would  be  in  great  danger, 
of  losing  the  whole  of  his  demand.  Prayer: — "And  that  the  said  Sir  George  Champion 
may  account  with  your  orator  for  the  stock  in  trade  belonging  to  the  said  Edmund 
Newland,  and  the  profits  arising  therefh>m,  from  the  said  Ist  day  of  January,  1736, 
as  also  for  the  otlier  personal  estate  of  the  said  Edmund  Newland  come  to  his  hands, 
custody,  or  possession ;  and  that  the  said  Barbara  Newland  may  be  decreed  to  pay 
unto  your  orator  what  shall  appear  due  on  said  bond ;  and,  in  case  the  personal  es- 
tate of  tlie  snid  Edmund  Newland  come  to  her  hands  be  deficient  for  that  purpose, 
that  then  the  said  Sir  George  Champion  m^  be  decreed  to  pay  the  same  out  of 
audi  part  of  tlie  personal  estate  of  the  said  Edmund  Newland  come  to  his  hands, 
custody,  or  possession.    And  that  he  may  be  enjoined  from  paying  any  more  of  the 
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personal  estate  of  tbe  said  Edmund  Newland  unto  the  aoid  Barbara  liTewland,  un- 
til such  time  as  your  orator  shall  have  been  |>aid  and  satisfied  what  shall 
appear  *u>  bo  due  and  owing  unto  him  on  the  said  bond.    And  that  that  your    [*49] 
orator  may  be  otherwise  relieved,  accH>rding  to  equity  and  good  conscience. 
May  it  please,"  Ac  ^ 

First  answer  of  Sir  George  Champion,  May  6,  1747,  admits  articles  of  co-partner- 
ship. Believes  tliat  Edmund  Kewland  might  have  executed  such  bond.  Admits 
Kewland's  death  intestate  and  administration  to  Barbara  Newland,  but  denies  eon*> 
trivanee  on  his  part  Admits  that  he  possessed  himself  of  the  personal  estate  of 
Edmund  Newland,  but  says,  that  he  fairly  accounted  witU  Barbara  Newland  for  the 
same,  and  to  his  own  loss,  and  paid  more  than  her  husband's  share.  That  Barbara 
Newland  notwithstanding  has  brought  a  bill  in  adverse  manner  against  him  for  a 
discovery  of  her  husband's  estate,  and  the  amount  thereof  to  which  bill  this  defend- 
ant put  in  his  answer,  and  the  cause  was  then  at  issue.  And  he  believed  that  there 
was  a  great  intimacy  and  friendship  preserved  between  the  said  complainant  and 
the  said  Barbara  Newland,  and  that  be  was  very  well  acquainted  with  such  pro- 
ceedings so  had  against  this  defendant,  and  he  hoped  lie  was  not  to  bo  harassed  by 
two  suite  for  one  and  the  same  mattery  and  that  the  complalnant^s  pTx>per  remedy, 
if  he  had  any  cause  of  complaint,  was  against  the  said  Barbani  Newland  only.  De- 
nies oombinatioo,  &c. 

Second  answer  of  Sir  George  Champion,  August  21,  1747,  admits  the  stock  of 
wine  to  be  wortli  19,023i.  That  Edmund  Newland  was  a  creditor  of  the  estate  Unr 
1,892^  Is,  IdL,  but  that  before  his  death  he  received  the  same  sura  of  1,892^  7^.  Id, 
and  ¥ras  not  a  creditor  for  any  sum  at  th^  time  of  his  death,  but  was  really  a  debtor, 
and  owed  the  partnership  247/.  12^.  lOcL  And  it  appeared  by  the  account  that  the 
profit  to  tlie  1st  January,  1737,  amounted  to  5,0001,  supposing  the  debts  due  to 
the  partnership  were  good,  many  of  which  were  tkeu  known  to  be  dubious,  and  af- 
terwards proved  bad.  Admits  a  mbmorandum  at  the  foot  of  the  schedule;  and  that 
it  appears  by  it  that  Edmund  Newland's  share  of  the  stock  on  the  Ist  January, 
1735,  was  10,5001,  exclusive  of  the  said  1,8921  79.  Id  That,  on  Edmund  New- 
land's  death,  he  possessed  himself  of  the  partnership  estate,  which  he  accounted  for 
to  Barbara  Kewland,  his  administratrijc  Denies  that  he  ever  possessed  himself  of 
any  part  of  the  separate  estate  of  Edmund  Newland,  except  a  memorandum -.book, 
which  was  loft  with  Ifr.  Bennett,  a  Master,  by  order  of  the  court  Has  been  in- 
formed that  Barbara  Newland  possessed  herself  of  the  other  parti  of  the  intestate's 
estate.  That,  before  exhibiting  the  bill,  he  accounted  with  Barbara  Newland,  and 
paid  her  more  than  Edmund  Newland^s  share  of  the  partnership  estate.  That  he 
wjs  a  stranger  to  what  was  pretended  to  be  due  to  the  said  complainant,  and  to 
what  passed  between  him  and  Barbara  Newland,  and  has  heard  nothing  relating 
thereto  but  what  is  stated  in  the  bill  Denies  applications  and  what  is  alleged  as 
to  promises  by  the  defendant  to  the  plaintilf.  Admits  applications,  and  alleges  that 
he  showed  plaintiff  the  books  of  account  of  partnership.  Does  not  remem- 
ber any  assurance  on  his  part  as  alleged  in  the  bill  Has  *heard  of  the  ac-  [*50] 
tion  mt^ntioned  in  the  bill,  and  says  that  Bnrbara  Newland  employed  Mr. 
Bobtrt  (lensbaw  as  her  attorney,  to  advise  her  who  miglit  file  such  plea  as  ui  the 
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bill  lA  meationcd ;  but  denies  that  ho,  tUis  dofeadant,  ever  advised  her  to  plead  such 
plea,  or  that  tliis  defendant's  attorney  was  employed  by  him  for  that  purpose.  De* 
nies  making  up  any  account  of  the  partnership  with  Barbara  Newland.  Denies 
that  he  possessed  personal  estate  of  Edmund  Newland  sufficient  to  discharge  the 
plaintiff's  pretended  debt  Says  that  Barbara  Newlapd,  as  administratrix,  with  the 
plaintiff's  pnvity,  has,  be  believed,  filed  her  bill  for  discovery,  &c.,  against  tliis  de- 
fendant. That,  in  his  answer  to  tliat  bill,  he  made  the  admissions  alleged  in  tiihi 
bilL  "Saith  that  he  cannot  set  fortli  the  price  the  same  (the  wines)  have  been  sold 
and  disposed  of  by  him,  the  same  having  been  from  time  to  time  for  the  most  part 
sold  and  disposed  of  by  tliis  defendant,  with  other  wines  of  this  defendant,  and 
without  any  account  taken^  to  discriminate  or  distinguish  the  same."  That  there 
were  other  wines  at  Bath  and  Bristol,  of  which  he  has  set  forth  an  account  in  his 
answer  to  Barbara  Newland's  bill,  and  he  refers  to  it  Says  that  he  is  advised  that 
complainant  has  no  right  to  call  on  him  to  account  for  money  he  has  received  on 
account  of  the  partnership  estate;  yet,  for  the  complainant's  satisfaction,  he  refers 
14m  to  the  schedules  annexed  to  this  defendant's  answer  to  the  bill  of  complaint  of 
tlie  said  Barbara  Newland.  Admits  receipts  of  money  since  he  put  in  his  answer 
to  Barbara  Newland'a  bill  States  tliat  Edmund  Newland  was,  at  his  death,  in- 
debted to  him  on  his  note  in  3,3972.,  which  he  lent  to  Edmund  Newland  on  bis  sep- 
arate account  Saith  that,  by  the  articles  of  co-partnership,  in  case  of  the  death  of 
«ither  partner,  the  survivor  should  first  retain  out  of  the  partnership  estate  the 
Dums  due  to  him  from  the  deceased  partner;  snd  insists  that  he  had  a  right  to  re- 
tain his  debt,  which  the  administratrix  had  not  paid ;  but  she  consented  to  allow 
and  satisfy  the  amount  out  of  Edmund  Newland's  share  in  his  hands  4,200/.  12«., 
for  the  principal  of  his  debt  on  the  said  note,  and  thereon  he  gave  her  the  receipt  in 
the  bill  mentioned,  which  was  given  some  time  (but  how  long  he  does  not  remem- 
ber) after  the  same  bears  date,  and  was  antedated  only  agreeably  to  the  time  the 
said  Barbary  Newland  allowed  this  defendant  interest  on  the  said  noto,  and  posi- 
tively denies  that  it  was  done  for  the  reason  in  the  bill  mentioned.  Sajrs  tliat  he 
received  no  money  when  the  receipt  was  given.  Says  that  he  was  a  partner  in  the 
partnersliip  stock  for  5,1792.  4s,  2d.  over  and  aboVe  the  money  then  due  to  him  from 
the  said  Edmund  Newland  on  the  said  note,  which  he  has  been  since  paid  out  of 
the  partnership  effects.  That  he  had  received  money  for  a  dividend  as  assignee  of 
the  estate  of  James  Durham,  a  bankrubt  Denies  that  he  has  in  his  hands,  custody, 
or  power  any  money  belonging  to  Edmund  Newland's  estate ;  but  says  that  he  has 
greatly  overpaid  Barbara  Newland  hi  respect  of  her  share  in  the  partnership  estate. 

Denies  combination,  &c. 
[*5l]        Barbara  Newland's  answer,  November  18,  1747,  admits  Edmund  *New- 

land's  co-partnership  with  Sir  George  Champion  her  father,  in  equal  moie- 
ties, with  a  considerable  stock.  That  she  has  heard,  and  believes,  that  the  ptofk  in 
trade  brought  into  partnership  was  16,0002.  Admits  the  articles  of  partnership, 
and  refers  to  them.  Believes  Edmund  Newland  borrowed  ],0002L  of  plaintifli;  and 
entered  mto  the  bond  in  the  bill  mentioned,  and  refers  to  the  bond.  That  he  died  in- 
testate, snd  that  letters  of  administration  of  his  estate  were  granted  to  her,  but  she 
cannot  say  what  is  now  due  on  the  bond.    Has  heard,  tlmt  only  one  account  was 
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ever  settled  between  Edmnn^  Newland  and  Sir  Geor^  Champion,  which  was  the 
mnoiint  from  Christmas,  1*734,  to  Christmas,  1735,  and  on  the  adjusting  of  which 
account  the  partnership  stock  was  settled  at  2I,000iL,*  but  she  says  that  Sir 
6.  Champion  has  not  jet  accounted  with  her  touching  the  same.  But  she  says,  that 
the  said  Sir  Geor^  Champion  did,  some  years  ago,  promise  her  that  he  would  come 
to  an  acoount  with  her:  but,  he  not  having  done  so^  she  has  preferred  her  bill 
against  him  in  this  court  to  compel  him  to  such  an  account.  Admits  an  action 
against  her  as  administratrix,  and  that  she  pleaded  thereto  that  she  had  iullj  ad- 
ministered the  assets  of  her  said  husband,  and  refers  to  the  pleadings  in  the  action. 
Saith  that  she  cannot  admit  assets  of  her  late  husband  s  estate  to  answer  the  de- 
mand set  up  by  the  plaintiff;  but  she  does  not  know,  and  cannot  set  forth  or  form 
any  belief  what  the  assets  of  her  said  lake  husband  will  amount  to,  tall  the  said  ac- 
oount of  the  said  Sir  Geoi:ge  Champion  shall  be  settled.  Denies  the  alleged  preten- 
ces^ otherwise  than  according  to,  and  consistent  with,  her  answer. 

Decree,  July  8,  174S. — Let  it  be  referred  to  the  Master  to  take  an  account  of  all 
dealings  knd  transacticms  between  the  defendant  Sir  Gkorge  Champion  and  Edmund 
Newland  the  intestate,  in  partnership,  from  the  foot  of  the  account,  or  rest,  dated 
the  30th  April,  1736,  according  to  the  terms  of  the  articles  of  co-partnership,  dated 
the  20th  December,  1734,  in  the  taking  which  account  the  Master  is  to  make  unto 
all  parties  all  just  allowances.    And  let  what  shall  appear  to  be  coming  on  the  bal* 
anoe  of  the  acoount  of  the  said  partnership  estate  be  divided  into  equal  moieties, 
whereof  one  is  to  bo  considered  as  the  share  of  the  defendant  Sir  George  Champion, 
and  the  other  as  the  share  of  the  plaintiff  Mrs.  Newland,  as  administratrix  of  her 
husband ;  and  let  the  same  be  paid  to  her  by  the  defendant  Sir  George  Champion, 
and  be  carried  to  the  account  of  the  personal  estate  of  her  husband  as  hereinaflcr 
directed.    And  as  between  George  Newland,  the  plaintiff  in  the  second  cavse,  and 
the  defendant  Mrs.  Newland,  the  administratrix,  let  the  Master  take  a&  account  of 
what  is  due  to  the  plaintiff  George  Newland  for  the  principal  and  interest  duo  on 
his  bond  in  the  pleadings  mentioned.    And  let  what  shall  be  found  due  to  the  plain- 
tiff Geoige  Newland,  for  such  principal  and  interest^  be  j)aid  to  him  out  of  the  as- 
sets of  the  intestate  Edmund  Newland,  in  a  course  of  administration.    And^  if  the 
defendant  Mrs.  Newland  shall  not  admit  assets,  then  the  said  defendant  Mrs. 
Newland,  the  administratrix,  *is  to  come  to  an  account  before  the  said  Mas-    [*&2] 
ter  ibr  the  personal  estate  of  the  said  intestate  Edmund  Newland  come  to 
her  hands,  or  to  the  hands  of  any  other  person  for  her  use,  or  by  her  order^  wherein 
the  Master  is  to  make  all  just  allowances.    And,  for  the  better  taking  the  aforesaid 
accounts^  all  parties  are  to  be  examined  upon  interrogatories^  and  produce  ail  books, 
papers,  and  writings  ui  their  custody  or  power  relating  thereto,  upon  oath  before 
the  said  Master,  as  the  Master  shall  direct ;  and  reserve  the  consideration  of  the 
cosb  of  these  suits  until  after  the  said  Master  shall  have  made  his  report ;  and  any 
of  the  parties  are  to  be  at  liberty  to  apply  to  the  eourt  as  occasion  shall  require. 
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Ellison  v.  Cooeson. 

1845:  April  12th. 

Trustees  of  a  term  for  rafsing  portions  under  a  marriage  settlement  Tidd  to  be  neces- 
sary parties  to  a  bill  for  appointing  new  trustees  in  the  room  of  the  trustees  for 
preserving  contingent  remainders,  with  a  power  of  sale  and  exchange. 

The  object  of  the  bill  was  to  have  new  trustees  appointed 
.under  a  marriage  settlement,  in  the  room  of  the  heir-at-law  of 
the  survivor  of  two  persons  who  were  trustees  for  preserving 
contingent  remainders  in  the  lands  comprised  in  the  settlement ; 
such  trustees  having  the  usual  powers  of  sale  and  exchange,  and 
incident  thereto  the  usual  powers  of  revocation  of  the  old  uses, 
and  limitations  of  new  uses. 

Antecedent  to  the  estate  of  these  trustees,  and  to  the  life  estate 
preceding  it,  was  a  limitation  of  a  term  of  years  to  other  trustees, 
in  trust  to  raise  portions. 

The  interests  of  the  portionists  under  the  term,  who  were 
nimierous,  had  been  in  several  instances  made  the  subject  of 
settlement 

The  cause  now  came  on  for  hearing. 

Mr.  Kenyon  Parker^  and  Mr.  F.  Whiimarah,  appeared  for  the 
plaintiff. 

Mr.  De  Oex,  for  the  heir-at-law  of  the  survivor  of  the-  trustees 
for  preserving  contingent  remainders,  submitted  to  the  court, 
whether  the  trustees  of  the  term  and  the  portionists,  or  either, 
and  which  of  them  ought  to  be  made  parties  to  the  suit. 

[*53]        *The  Vice-Chancellob,  after  some  consideration,  was 
of  opinion,  that  the  trustees  of  the  term  should  be  parties, 
but  that  the  portionists  were  not  indispensable  parties. 

The  bill  was  amended  accordingly,  and  a  decree  was  made 
according  to  the  prayer. 
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Gracs  V,  Tebringtok. 

1845 :  April  18th. 

Appointees  of  a  fond,  not  being  pertiee  to  the  suit,  for  admmistering  the  ftmd,  ere 
sot  entitled,  adrersely  to  the  parties  to  the  suit,  to  appear  bj  counsel  on  the 
hearing  of  the  cause  for  further  directions  for  the  purpose  of  jdaiming  their  costs 
of  proving  their  title  in  the  Master's  office :  thej  ought,  with  a  view  to  obtain 
such  coetfl^  to  present  a  petition. 

Ann  Capper  having,  under  the  will  of  her  father,  power  to 
appoint  his  residuary  personal  estate  among  persons  of  her  oMm 
blood  and  kindred,  made  her  will,  and  thereby  appointed  various 
sums,  forming  part  of  the  residue,  to  numerous  legatees  named 
in  her  will,  and  directed  the  trustees  of  her  fath^'s  will  to  trans- 
fer such  part  of  the  residue  as  was  not  wanted  for  the  payment' 
of  the  legacies  to  the  children  of  Benjamin  Hanson* 

The  bill  was  filed  by  the  trustees  of  the  father's  will  for  the 
purpose  of  having  the  proper  accounts  taken,  and  the  rights  of 
all  parties  declared.(a) 

The  appointees  other  than  the  children  of  Benjamin  Hanson 
were  not  made  parties  to  the  suit. 

The  cause  now  came  on  for  hearing  for  further  directions. 

Mr.  Ooohe,  for  the  appointees,  other  than  the  children  of  Ben- 
jamin Hanson,  asked  that  the  costs  of  making  out  their  title  in 
the  Master^s  office  might  be  paid  out  of  the  general  fund. 

Mr.  Teed^  Mr.  Kenyan  Bxrkerj  and  Mr,  B.  F.  Smith,  for 
""iBome  of  the  parties  to  the  suit,  contended,  that  Ooohe  had    \^bi^ 
no  right  to  be  heard ;  his  clients  not  being  parties  to  the 
suit,  and  not  having  presented  a  petition. 

Mr.  Ooohfi  cited  Sutchinson  v.  FreemanyQ))  and  Shutikworih  v. 
Sowarth.{c) 

The  Yice-Chancellob  said^  that,  assuming  those  cases  to  be 

(<0 See MiA^  YoL  1,  p.  8.  (») 4 HgfL  ik Or. 490.  ((^ia*4SfS. 
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like  the  present,  it  did  not  appear  from  them  that  any  ol]gection 
had  been  made  on  the  ground  that  the  counsel  who  applied  for 
the  costs  of  the  legatees,  not  parties  to  the  suit^  ought  not  to  be 
heard.  His  Honor  therefore  declined  hearing  Mr.  Coohe^a  argu- 
ment, but  dii^eoted  the  cause  to  stand  over,  wiUx  liberty,  to  the 
absent  appointees  to  present  a  petition. 


Newbnhak  v.  Fembebton. 

184&:  April,  24tlL 

Service  oisubpcma  to  appear  and  answer  upon  the  deputj  goyemor  of  the  house  of 
correction  in  Cold  Bath  Fields,  hdd^  under  the  drcumstances  of  the  case  to  be 
good  service  on  a  defendant  a  prisoner  there,  so  as  to  found  an  application  for 
leave  to  enter  an  appearance  for  the  defendant  under  the  8th  of  the  Orders  of 
August,  184L 

Mb.  !E^B£NB£boast  moved,  on  the  part  of  the  plaintiff,  for 
leave  to  enter  an  appearance  for  the  defendant  William  Burton 
Newenham^  under  the  8th  of  the  Orders  of  August,  1841. 

It  appeared,  from  the  affidavits  of  the  plaintiff's  solicitor  and 
his  clerk,  that,  the  defendant  being  a  prisoner  in  the  House  of 
Correction  at  Gold  Bath  Fields,  under  &  criminal  sen- 
[*66]  tence,  the  clerk  attended  at  the  prison  for  the  purpose  *of 
serving  him  with  a  subpcena  to  appear  and  answer  the 
bill,  but  that  he  was  reflised  admission  to  the  prisoner  both  by 
the  deputy  governor  of  the  gaol  and  the  visiting  magistrates. 
That  the  deponent  then  attempted  to  serve  the  defendant's  solici- 
tor with  the  subpoena,  when  they  were  distinctly  informed  by 
the  solicitor's  clerk  that  they  would  enter  no  appearance  for  him. 
That  the  deponent,  the  plaintiff's  solicitor,  then  called  at  the^ 
House  of  Correction  and  made  a  similar  application  to  that  which 
had  been  made  by  his  clerk,  but  without  success.  That  the 
deponent  then  requested  the  deputy  governor  to  accept  subpoena 
fi>r  the  prisoner,  but  that  he  refused  to  do  so.  That  the  deponent 
then  tendered  to  the  deputy  governor  a  copy  of  the  subpoena, 
and,,  upon  his  decUniBg  to  take  it,  dropped  it  belbi^  him,  and  at 
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•the  same  time  produced  to  him  the  originidsubpodD%  ezplaimiig 
to  him  the  nature  and  purport  of  it  That  notice  was  then  given 
to  the  defendant'^  solicitors  of  the  plaintiff's  inteiition  to  compel 
an  appearance  if  none  were  entered ;  and  that  none  had  been 
entered. 

The  Yicb-Ohakcellob  was  of  opinion  that  service  of  the 
subpoena  upon  the  deputy  governor  of  the  gaol,  in  the.  manner 
and  under  the  circumstances  before  stated,  was  good  service; 
and  he  granted  &e  applicati(Hi.[l] 


*Skbvicb  v.  Caotankda.  [*56] 

1845:  April  36th. 

An  injonctien  cannot  be  sustained  against  the  ageilt  of  a  foreign  government,  whose 
iKiaiQesB  in  this  conntry  is  only  that  of  itottling  o^rtain  claims  upon  the  fi)reign 
govez^ment,  and  whose  acts  in  that  capacity  are  done  entirely  under  the  control 
of  the  ambassador  of  the  ibretgn  oountiy  resident  in  this  country. 

The  plaintiff,  w;ho  had  been  an  assistant  commissary-general 
of  the  British  Auxiliary  Legion  in  Spain,  had  received  a  certifi- 
cate from  the  commissioners  for  adjusting  the  claims  of  that  corps, 
entitling  him  to  the  sum  of  .6982. 135.  4d,,  to  be  paid  to  him  by 
the  Spanish  government.  The  certificate  purported  to  be  trans^ 
ferable  hj  endorsement,  at  the  will  of  the  party  interested. 

Under  this  certificate  the  plaintiff  received  inatalments  to  tl^e 
amount  of  299^1  Qs.  8t,  but^  being  in  want  of  more  money,  en- 
dorsed it  in  Octeber,  1841,  to  George  Field,  in  consideration  of 
180t 

The  Spanish  government  having  afterwards  agreed  to  allow 
to  the  British  L^on  compensation  for  the  delay  in  payment  of 

[1]  See  1  DanL  Ch.  Pr.  566 ;  1  Barbour  Ch.  Pr.  60.  Joyce  ▼.  Joyce^  I  Hogan,  181. 
ChanoeUor  Walworth,  in  the  case  kX  Phelps  v.  PhelpB,  *l  Paige  di.  R.  160,  beM  thai 
a  penonat  serrke  of  a  subpoena  oa  a  prisoner  in  the  Aubura  Skate  Friton,  yrh^ 
was  confined  fiv  a  term  of  yeara^  was  regular. 
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the  instalments  at  the  rate  of  61  per  cent  upon  the  whole  sum 
due  to  each  individual,  notice  to  that  effect  was  given  in  the 
newspapers  in  March,  1845.  It  was,  in  the  first  instance,  stated, 
that  payment  of  the  compensation  would  be  made  to  the  onginal 
holders  of  the  certificates ;  but  it  was  afterwards  stated  that  it 
would  be  made  to  the  original  holders,  or  to  the  bona  fide  pur^ 
chasers  of  the  c^tificates. 

The  bill  was  filed  against  Miguel  Castaneda,  the  agent  for  the 
Spanish  government  for  discharging  the  claims  of  the  Legion, 
and  George  Field ;  and  it  prayed  a  declaration,  that  the  plaintiff's 
compensation  was  not  included  in  the  sale  to  Field,  and  the  de- 
livery up  of  the  certificate ;  and  that  in  the  meantime.  Field 
might  be  restrained  by  injunction  from  receiving,  and  Gastaneda 
from  paying  to  Field  such  compensation,  or  any  part  thereof. 

An  injunction  ex  parte  having  been  obtained  against  both 
defendants,  the  defendant  Castaneda  now  moved  that  it  might,  as 
to  him,  be  dissolved 

The  defendant,  by  his  affidavit  in  support  of  the  motion 
[*67]  ^stated,  that  he  was  the  agent  of  the  Queen  of  Spain's 
government  for  the  discharge  of  certain  claims  upon  that 
government,  arising  out  of  the  services  of  the  British  Auxiliary 
Legion,  and  that  he  was  engaged  in  no  other  profession,  business, 
or  capacity  in  this  country  whatever.  That,  as  such  agent,  he 
was  attached  to  the  Spanish  embassy,  and  was  under  the  control 
and  direction  of  her  Catholic  Majesty's  ambassador  from  the  court 
of  Spain  to  this  country,  and  that  he  had  no  power,  authority, 
or  discretion  of  his  own,  in  regard  to  the  payment  or  application 
df  the  said  compensation,  but  was  bound  to  act  therein  entirely 
in  obedience  to  the  directions  he  might  from  time  to  time  receive 
from  such  ambassador.  That  he  had  been  informed,  and  believed, 
that  he  was  a  public  minister  of  her  Catholic  M^esty  in  this 
country,  within  the  stat.  7  Ann.  c.  12.  He  then  stated  the  cir- 
*•  cumstances  under  which  the  compensation  had  been  granted,  and 
mentioned  several  communications  which  had  taken  place  between 
the  Spanish  ambassador  and  the  British  Minister  for  Foreign 
AfEsdrs  relative  to  the  question — ^to  what  parties  the  compensa- 
tion was  to  be  paid. 
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Mr.  'Wiqtam  and  Mr.  B,  Stevens,  for  the  motion,  contended| 
&at  the  affidavit  made  by  Castaneda  brought  the  case  complete- 
Ij  within  that  of  Hopkins  y.  De  BobeckXa)  where  the  court  Said, 
that  the  statute  of  Anne  was  only  explanatory  of  the  law  6f 
nations,  and  the  words,  ''domestic  and. domestic  servant"  were 
only  put  by  way  of  example.  The  suit,  therefore,  as  to  him  was 
altogether  nugatory  under  the  provisions  of  the  statute;  Besides, 
he  was  a  mere  agent,  aud,  on  that  ground,  the  bill  was  not  sua* 
tainable  against  him:  Stephens  v.  Badcock.{b) 

JTie  Vice- Chancellor^  in  the  course  of  the  foregoing  argu- 
ment, *ob8erved,  that  by  the  writ  of  injunction  the  de-    [*583 
fendant  was  enjoined,  under  the  penalty  of  £ — ,  to  be 
levied  on  his  ^Uands,  goods,  and  chattels."    How  was  the  injunc- 
tion to  be  enforced  against  an  ambassabor? 

Mr.  BeaOiJUU^  for  the  defendant  Field,  said,  that  Castaneda  had 
made  himself  amenable  to  the  court  He  ought  not  to  have  ap" 
plied  to  dissolve  the  injunction,  but  to  discharge  the  process  t 
Duke  cf  Brunswick  v.  King  cf  Hanover,(c)  His  privilege,  there- 
fore, would  not  protect  him  from  pajri^g  to  the  defendant  Fi^d 
the  costs  of  this  application. 

Mr.  RusseU  and  Mr.  Mackeson^  for  the  plaintiff  contended  that, 
Castaneda,  being,  as  he  represented  himself,  the  mere  agent  of  the 
Spanish  government,  was  not  within  the  description  of  persons 
intended  to  be  privileged  under  the  statute  of  Anne.  He  had 
not  been  sent  or  received  in  this  country  in  the  character  of  an 
ambassador,  nor  was  he  the  servant  of  any  ambassadoi*. 

TflK  Viob-Chancbllor  (after  referring  to  Viveash  v.  Beck- 
er.)(d) — The  simple  question  now  before  me  is,  whether,  without 
any  reference  to  the  merits  of  the  plaintiff's  claim,  this  is  a  case 
in  which  an  injunction  ought  to  stand  against  the  gentleman  in 

(«)3T.  It.80;  8ee3I>.  &B.25.  (&)  3  B.  ft  Ad.  354. 

(46Beftv.  1.  (<9  3  ICau.  ft  a  284. 
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the  position  in  which,  as  appears  from  his  a$davit,  not/contra- 
dioted,  the  defendant  Senor  Castaneda  is  placed : — [His  Hon(»? 
here  read  the  first  part  of  the  affidavit.]  He  seems,  fipom  the 
terms  that  he  here  uses,  to  be  in  much  the  same  situation  as  an 
inferior  servant,  who  is  bound  to  take  the  directions  of  an  upper 
servant,  while  both  are  bound  to  take  directions  £rom  the  same 

mistress.  [His  Honor  here  read  the  rest  of  the  affidavit 
[*59]     relative  to  the  discussion  between  the  two  *minist^^} 

There  can  be  no  doubt  that  the  whole  of  this  transaction 
is  closely  connected  with  the  matter  of  public  discussion  between 
the  two  governments.  At  the  same  time  this  may  be  perfectly 
consistent  with  the  plaintiff's  private  right  The  question  is  not 
whether  the  right  can  be  enforced,  but  as  to  the  manner  of  en* 
forcing  it.  There  may  be  a  just  right  of  suit,  but  not  in  this 
manner,  against  the  ambassador.  In  the  case  of  a  claim  against 
an  ambassador,  the  party  claiming  may  apply  to  his  own  sove- 
reign to  do  him  justice,  by  making  representations  to  the  sove- 
reign whose  ambassador  is  here ;  and  if  the  sovereign  of  one 
country  refuse  to  do  justice  to  the  spvcreign  of  another,  the  mat- 
ter must  be  decided  in  the  only  way  in  which  questions  between 
stfttes  can  be  decided.  Their  courts  for  such  a  purpose  are  not 
courts  of  ordinary  litigation. 

Without  saying  that  a  contract  cannot  be  enforced  in  any  case 
against  a  foreign  diplomatic  agent  in  the  ordinary  courts  of  this 
country,  it  appears  to  me  that,  if  the  statute  of  Queen  Anne,  wbioh^ 
I  agree,  is  only  declaratory  of  the  common  law,  does  not  apply 
to  this  particular  case,  the  commom  law  does,  ,  The  8rd  section 
provides,  that  "all  writs  and  processes  that  shall  at  any  time  here- 
after be  sued  forth  or  prosecuted,  whereby  the  person  of  any  am- 
bassador, or  other  public  minister  of  any  foreign  prince  or  state, 
authorised  and  received  as  such  by  her  Majesty,  her  heirs  or  suc- 
cessors, or  the  domestic,  or  dom^tic  servant  of  any  such  ambas- 
sador, or  other  public  minister,  may  be  arrested  or  imprisoned^  ojc 
his  or  their  goods  or  chattels  may  be  distrained,  seized  or  attached^ 
shall  be  deemed  and  adjudged  to  be  utterly  null  and  void,  to  all 
intents,  constructions,  and  purposes  whatsoever."  The  injunc- 
tion is  entirely  firuitleas,  utterly  nugatory,  unless  obedience  to  it 
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can  be  enforced  by  arrest  of  the  person  or  seizure  of  the  pro- 
perty.    Can  the  jurisdiction  of  this  court  be  vindicated  in  any 
such  manner  against  this  gentleman?    If  he  does  not 
strictly  and  literally  bring  himself  *within  the  langu^e    [*60] 
of  the  Srd  section  of  the  statute,  on  which  I  give  no  opi-  « 

nion,  my  conclusion  upon  the  language  of  his  affidavit,  not  con* 
tradicted,  is,  that  he  brings  himself  within  a  daes  or  description 
to  which  the  law  of  the  country  afiEbrds  protection  &om  this  par> 
ticular  proceeding. 

I  dissolve  the  injuction  against  this  gentleman  (which  leaves 
him  still  a  party  to  the  suit)  without  giving  any  opinion  on  the 
merits  of  the  case.    As  to  Field,  the  injunction  remains. 


MooBE  Vs  Jeryis. 

1845 :  April  26tb,  26th. 

T.  being,  under  a  will,  trnstee  of  £800  for  two  persons,  in  moieties,  leaves  that  som 
outstandhig,  on  the  promissory  note  of  J.  The  note  is  payable  to  T.  only,  and 
not  to  T.  or  order.  In  1839,  ^.  becoming  embarrassed,  endorses  the  note  to  bis 
banker  U^  (who  is  also  the  banker  of  J.,)  as  a  security  for  advances ;  IL  having 
no  notice  of  the  trust  In  1840,  T.  becomes  beneficially  entitled  to  one  moiety  of 
the  £800^  In  1S41,  J.  becomes  a  creditor  of  T.  for  goods  sold,  and  clidms  set-off 
against  the  note.  On  the  7th  April,  1842,  J.  has  notice,  through  his  agent,  of 
tiio  indorsement  of  the  note  to  M,  In  July,  1842,  T.  becomes  bankrupt: — EeH 
that,  as  to  the  moiety  of  the  £800,  irhich  is  held  by  T.  in  trust  the  trust  must 
prevail  against  the  banker's  security;  2ndly,  that  as  to  the  other  moiety,  the  set- 
off of  J.  must  prevail  against  the  banker's  securi^  up  to  the  7th  April,  1842; 
3rdly,  that,  subject  to  the  trust,  and  the  set-o£^  M.  has  a  lien  on  the  moneys  of  J. 
in  his  hands,  which  will  operate  pro  tanto  in  discharge  of  the  debt  secured  by  the 
promissory  note,  and  so  assigned  to  IL 

A  landowner  employs  an  agent  to  act  for  him  generally  in  his  money  matters,  draw 
cheques  on  his  bankers,  &c.  The  person  so  employed,  being  directed  by  his  prin- 
dpal  to  pay  a  certain  debt  on  the  next  rent-day,  gives  notice  to  the  creditor  that 
the  debt  will  be  paid  at  that  time: — Semble^  That  this  direction  and  notice,  even 
with  the  additional  promise  by  the  agent  that  the  debt  shall  be  paid  mU  of  the 
raiUs,  give  the  creditor  no  spedHc  lien  on  the  rents. 

A  debtor  who,  for  money  advanced,  had  given  to  his  creditor  his  promissoiy  note, 
and,  as  a  collateral  security,  had  deposited  with  him  a  policy  of  assurance,  and 

^  -whQhtSi^aa  the  other  band,  a  rightef  set-off  In  respect  of  goods  sold,  applied  to 
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the  creditor  to  haTB  tbe  policy  deliTcred  up,  for  a  purpofle  unooimectod  wtth  the 
debt,  and  replaced  bj  another  Becoritj.  The  policy  was  accordingly  delivered 
up: — MsH  that  the  debtor^s  right  of  set-off  was  not  thereby  displaced. 

Undeb  the  will  of  Josiah  Tiinmis,  one  moiety  of  his  residaarj 
personal  estate  was  divisible  between  Hannah  Mountford  and 
Elizabeth  Timmis,  for  their  Tespeotire  lives,  and  then  between 
their  respectiye  feonilies.  In  this  moiety  was  induded  a  sum  of 
£887,  which  was  allowed  by  Charles  Timmis,  one  of  the  execu- 
tors, and  the  acting  trustee  under  the  will,  to  remain  out* 
[*61]  standing  pn  the  security  of  the  promissory  '"note  of  the 
defendant,  Swinfen  Jervis,  with  the  collateral  security  of 
a  policy  of  assurance  on  his  life,  to  the  amount  of  £1000 ;  Tim* 
mis  paying  interest  on  the  note  to  the  parties  entitled  to  it  under 
the  will. 

The  promissoiy  note  bore  date  the  25th  March,  1886,  and,  by 
it^  the  defendant^  Jervis,  promised  to  pay  to  Charles  Timmis, 
(not  using  the  words  "  or  his  order/*)  three  months  after  demand 
or  notice  for  that  purpose,  the  sum  of  8872.,  with  interest,  at  the 
rate  of  4tL  IQs,  per  cent  per  annum. 

The  plaintiff  waa  th^  banket  both  of  Timmis  and  Jervis. 
Blair  was  the  solicitor  and  steward  of  t]ie  defendajit^  Jervis ;  re- 
ceived the  rents  of  his  estate  at  Darlaston,  and  acted  as  his  agent 
in  various  money  transactions  between  him  and  the  pkintifE. 
The  rents  were  received  twice  in  each  year,  and,  on  ^ch  rent- 
day,  Blair,  after  settling  various  accounts  for  the  defendant^ 
Jervis,  who  was  generally  resident  abroad,  paid  the  balance  of 
the  rents  into  the  hands  of  a  clerk  of  the  plaintiff  who  usually 
attended  the  audit  for  that  purpose.. 

In  August,  1889,  Timmis  indorsed  the  promissory  note  to  the 
plaintiff,  and,  at  the  same  time,  deposited  with  him  both  the 
note  and  the  policy  of  assurance,  as  a  security  for  the  repayment 
of  200021,  owing  from  him  to  the  plaintiff  on  his  banking  ac- 
count 

In  September,  1840,  Elizabeth  Timmis  died,  without  having 
been  married,  whereupon  Charles  Timmis  became  entitled,  be- 
neficially, to  her  moiety  of  the  8.37t 

The  transaction,  as  to  the  indorsement  and  deposit,  wius  iiot 
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known  to  Jervis  or  Blair^  until  ike  times  after  mentioned ;  and, 
according  to  Blair's  evidence,  he,  as  agent  to  Jervis,  regularly 
paid  the  interest  dae  on  the  note  to  Timmis  himself  until  Feb- 
ruary, 1842. 

On  the  7th  April,  1842,  Blair,  being  in  attendance  at  an 
auction  at  Darlaston,  was  called  out  of  the  room  by  Paul 
Smith,  the  managing  clerk  of  the  plaintiff,  who  produced 
♦the  note,  and  requested  the  deponent  to  get  it  renewed,  [*62] 
on  the  ground  that  it  was  out  of  date.  The  deponent 
stated  that  a  renewal  was  not  necessary,  as  interest  had  been  re- 
gularly paid  on  it.  He  then  signed  a  memorandum  on  the  note, 
to  the  efiect  that,  on  the  10th  of  February,  1842,  all  interest  on  it 
was  paid  by  him,  as  agent  of  S.  Jervis,  Esq.,  to  the  25th  Septem- 
ber, 1841.  At  this  interview,  or  soon  afterwards,  Blair  was  in- 
formed of  the  deposit  of  the  note  and  policy  of  assurance  with 
the  plaintiff. 

On  the  25th  June,  1842,  the  defendant,  Jervis,  wrote  to  Blair, 
aB  follows : — "  It  is  very  possible  I  shall  drop  the  thousand  pound 
policy  now  in  your  hands ;  that  is^  dispose  of  it  to  the  office  by 
which  it  was  granted,  and  insure  to  that  amount,  at  least.,  in  my 
own  office,  but  for  a  limited  period.  As  this,  however,  cannot 
be  done  without  a  release  or  assignment,  or  something  of  that 
kind  from  the  representative  (Mr.  Charles  Timmis,  I  believe)  of 
the  late  Josiah  Timmis,  I  must  request  you  to  see  Charles  Tim- 
mis, and  get  that  matter  arranged  as  soon  as  possible,  (as  there 
is  a  premium  now  due,  there  is  no  time  to  be  lost,)  and  keep  the 
documents  by  you  ready  to  be  transmitted  whenever  I  apply  for 
them.  You  will  do  thejsame,  also,  if  necessary,  with  the  other 
thousand  pound  policy,  if  you  find  it,  as  I  am  inclined  to  believe 
you  will  do,  in  the  keeping  of  the  said  Charles  Timmis,  who 
holds  it  by  way  of  security  for  money  formerly  lent  to  my  father, 
and  afterwards  transferred  to  me,  and  for  which  I  am  still  an- 
swerable to  him.  This  latter  policy,  if  he  has  it,  Charles  Tim- 
mis will  not,  I  dare  say,  refuse  to  give  up  to  you,  even  without 
an  equivalent  security,  to  oblige  me,  as  the  money  is  likely  to  be 
paid  so  soon,  that  is,  in  August,  or  sooner,  if  he  wishes  it ;  6r  if 
he  make  any  objection,  as  being  a  trustee  only,  the  turnpike 

Vol.  IL  8 ' 
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securities  now  in  Mr.  Moore's  hands  may  be  njiade  iise  of  for  that 
purpose." 

On  the  following  day  Blair  wrote  to  Timmis,  requesting  him 
to  deliver  up  the  policy,  in  order  to  enable  Mr.  Jervia 
[*6S]  *to  exchange  it;  stating,  at  the  same  time,  that  Jervis 
had  directed  him,  Blair,  to  pay  the  principal  and  interest 
due  to  Timmis  at  the  next  rent  day,  but  that,  in  tbe  meantime, 
Timmis  might  have  other  security,  if  required,  in  lieu  of  the 
policy,  and  would  of  course  retain  the  note. 

In  reply,  Timmis  declined  to  give  up  the  policy  till  the  money 
was  paid,  observing,  that  he  had  been  obliged  to  place  it  in  a 
third  person's  hands,  as  a  security  for  money. 

On  the  28th  June,  Blair  wrote  to  Paul  Smith  a  letter,  in  which 
the  following  passage  occurred : — "  Mr.  Jervis  has  directed  me 
to  pay  off  the  note  for  eight  hundred  and  odd,  to  Mr.  Charles 
Timmis,  at  the  rent  day  in  August  Mr.  G.  Timmis  will  pro- 
bably call  upon  you  respecting  the  policy,  which  Mr.  Jervis 
wishes  to  exchange." 

And  on  the  following  day  he  wrote  to  Paul  Smith,  as  follows : 
— "  Mr.  Jervis  having,  as  mentioned  in  my  letter  of  yesterday, 
directed  me  to  pay  off  the  eight  hundred  and  odd,  due  to  Mr.' 
Charles  Timmis,  at  the  rent  day  in  August^  I  wrote  some  time 
Kgo  to  Mr.  C.  Timmis  thereon,  and  also  informed  him,  that  Mr. 
Jervis  wished  him  now  to  give  up  the  policy  on  Mr.  Jervis'slife, 
for  10002^,  which  he  holds,  as  Mr.  Jervis  wished,  before  another 
premium  now  due  (with  some  da;s  of  grace)  was  paid,  to  make 
some  exchange  or  arrangement  with  the  insurance  office.  I  this 
morning  received  a  letter  from  Mr.  Charles  Timmis,  begging  to 
be  excused  parting  with  the  policy  till  the  money  was  paid,  as- 
signing as  a  reason  that  he  had  been  forced  to  place  it  in  a  party's 
hands  as  a  security  for  some  money.  As  you  gave  me  the  his* 
tory  of  this  transaction,  when  I  had  the  pleasure  of  seeing  you 
at  the  sale  of  goods  at  Darlaston  Hall,  I  thought  it  better  to  write 
to  you  on  the  business.  Mr.  Jervis  desired  me  to  offer  the  turn- 
pike securities,  (now  very  little,  if  at  all,  encumbered,)  in  Mr« 
Moore's  hands,  as  a  security  in  lieu  of  the  policy,  till  the  rent 
day." 
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«0n  the  80th  Jane,  Blair  called  at  the  Bank,  and  it    [*64] 
was  then  agreed  between  him  and  Paul  Smith,  that,  upon 
receiving  an  authority  for  that  purpose  from  Timmis,  the  policy 
should  be  delivered  up.    The  policy  was  soon  afterwards  deli- 
yered  up  to  Blair. 

It  appeared  Scorn  the  answer  of  the  defendant,  Jervis,  and  the 
stittement  was  uncontradicted,  that  he  was  not,  until  the  9th  July, 
informed  of  the  indorsement  and  deposit  of  the  note  with  the 
plaintiff,  and  of  the  negotiations  betMreen  Blair  and  Paul  Smith. 

On  the  11th  July,  Timmis  having  been  for  some  time  known 
to  be  in  embarrassed  circumstances,  Blair,  by  the  direction  of 
Jervis,  gave  notice  to  Paul  Smith  that  the  sum  of  887?.,  secured 
by  the  note,  was  trust  money  belonging  to  the  executors  of  Josiah 
Timmis,  and  that  part  of  it  was  held  in  trust  for  Hannah  Mount- 
ford,  whose  solicitor  had  given  notice  to  Jervis  not  to  pay  her 
share  of  the  motiey  due  on  the  note  to  Charles  Timmis ;  and 
farther,  that  Timmis  was  indebted  to  Jervis  in  a  sum  of  148L  28, 
lid.  for  crtlte-wood,  purchased  in  November,  1841,  and  March, 
1842,  and  that,  under  these  circumstances,  the  note  could  not, 
and  would  not,  be  paid  at  the  next  rent  day. 

On  the  18th  July,  a  fiat  in  bankruptcy  was  issued  against 
Timmis,  under  which  he  was  declared  bankrupt 

On  the  9th  August,  which  was  Mr.  Jervis'  rent  day,  a  clerk 
of  the  plaintiff  offered  to  deliver  up  the  note  to  Blair,  upon  the 
understanding  that  the  amount  due  upon  it  for  principal  and  in- 
terest should  be  deducted  firom  Jervis'  balance  at  the  bank. 
Blair  refused  to  receive  the  note  upon  those  terms ;  whereupon 
the  plaintiff  debited  Jervis  with  the  amount  in  his  banking  ac- 
count, and  Jervis,  having  returned  the  policy,  brought  his  action 
to  recover  the  amoimt  so  debited. 

The  bill  which  was  tied  against  Jervis,  Timmis,  the  assig- 
nees of  Timmis,  and  Mrs.  Mountford  a'nd  her  children, 
*prayed  that  an  account  might  be  taken  of  what  was    [*66] 
due  from  the  plaintiff  no  Jervis,  on  the  balance  of  his 
banking  account,  and  for  an  injunction  to  restrain  the  action. 

The  bill  charged  that  the  defendant^  Swyn&n  Jervis,  pretend- 
ed that  Blair  was  only  authorized  to  treat  with  Timmis  for  the 
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deliyery  up  of  the  policy  of  assurance,  upon  payment  of  what 
was  due  to  him  upon  the  note,  and  that  Blair  had  no  authority 
to  procure  from  the  plaintiff  the  deliyery  up  of  the  policy,  or  to 
pay  the  plaintiff,  or  to  authorize  the  plaintiff  to  retain  the  amount 
of  the  promissory  note  out  of  the  rents,  whereas  the  plaintiff 
charged  that  Blair,  in  his  negotiations  with  Paul  Smith,  for  the 
deliyery  up  of  the  policy,  acted  as.  haying  authority  from  Jervis 
to  treat  with  the  plaintiff,  and  to  pay,  or  authorize  the  plaintiff 
to  retain,  the  amount  due  on  the  note  out  of  the  rents,  and  that 
Blair  neyer  informed  Paul  Smith  or  the  plaintiff  that  he  was 
only  authorized  to  treat  with  Timmis.  The  bill  also  charged, 
that  the  plaintiff  had  no  notice  of  the  trust 

The  eyidence  on  the  part  of  the  plaintiff  was  express  to  the 
effect  that  Blair  represented  himself  as  haying  authority  from  the 
defendant  Jeryis  to  pay  the  amount  of  the  note  to  the  plaintiff 
out  of  the  rents,  and  t^at  the  policy  of  assurance  was  deliyered 
to  him  upon  his  promise  that  the  note  should  be  paid  out  of  the 
rents  which  would  be  due  on  the  ensuing  rent-day.  The  plain- 
tiff|  howeyer,  failed  to  produce  any  farther  eyidence  of  such  au- 
thority, (which  was  denied  by  Jeryis  in  his  answer,)  although  he 
succeeded  in  showing  that  Blair  acted  in  many  instances  as  agent 
for  Jeryis  in  money-matters,  drew  checks  on  his  account,  and 
was  called  by  him  generally  his  "  agent" 

On  the  other  side,  it  was  expressly  denied  by  the  witness 

Blair,  that  he  eyer.made  such  representation  as  before  mentioned, 

or  eyer  promised  that  the  note  should  be  paid  out  of  the 

[*66]    rents.    He  also  stated  that  his  negociations  *with  Paul 

Smith  were  entirely  without  the  authority  or  knowledge 

of  Jeryis. 

Upon  the  cause  coming  on  for  hearing,  it  was  admitted  on  all 
sides,  in  answer  to  a  question  put  by  'the  court,  that  notwith- 
standing the  indorsement  of  the  note  by  Timmis,  any  action  upon 
it  against  the  maker  must  be  brought  in  the  name  of  Timmis.(a) 

Mr.  Buasdl  and  Mr.  F.  T.  White,  for  the  plaintiff— Upon  the 

(a)  JSB  T.  iMBitf  I  Wk.  IBS. 
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&oe  of  the  note  there  is  not  the  slightest  leferenoer  to  the  trust. 
Money  is  lent  by  Timmis  to  Jervis  for  which  Timmis  takes  the 
debtor's  promissory  note  by  way  of  security.  Both  debtor  and 
creditor  concur  in  holding  out  to  the  world  that  Timmis  is  the 
bolder  of  this  security :  and  without  notice  of  the  trust  it  is  ne- 
gotiated to  the  plaintift  Admitting  that  the  money  secured  by 
the  note  is  traceable  as  trust-money,  the  plaintiff  has  a  right 
against  Jervis  to  retain  the  rents :  The  circumstance  that  others 
may  recover  against  Jervis  is  nothing  to  the  plaintiff.  [77ie  Vice- 
Chancellor. — ^Timmis  was  Jervis'  legal  qreditor :  Hose  v.  Clarke.(a)] 
Jervis  has  so  conducted  himself  as  to  guarantee  the  plaintiff's 
title  to  the  money.  It  is  clear,  upon  the  evidence,  that  he,  by 
bis  agents  has  pledged  the  rents  for  the  satisfaction  of  the  debt 
At  all  events,  he  has,  by  his  negotiation  respecting  the  deliver^ 
ing  up  the  policy,  deprived  himself  of  his  alleged  right  of  set-off. 

Mr.  Wigram,  Mr.  Lee,  aqd  Mr.  Jervis^  for  the  defendant  Jervia 
— ^Was  it  within  the  authority  of  this  agent  to  pledge  the  future 
7  rents  of  his  principal  7  The  case  put  by  the  plaintiff  is,  that 
whatever  may  be  the  equitable  rights  under  the  note,  the  plain- 
tiff has,  at  all  events,  a  right  to  retain  the  amount  out  of 
Mr.  Jervis'  rents.  There  is  no  substantial  *ground,  how-  [*67] 
ever,  for  maintaining  that  the  defendant  gave  the  plain- 
tiff, through  his  agent,  a  specific  promise  that  the  note  should  be 
paid  out  of  the  renta  There  is  no  pledge  of  the  rents.  The 
promise  is  to  pay  next  rent-day.  Though  even  if  there  had  been 
a  direction  that  the  money  should  be  paid  out  of  the  rents,  such 
a  direction  would  not  have  had  the  effect  of  raising  a  specific 
lien :  Malcolm  v.  ScotL{b) 

Mr.  OamjpbeU  appeared  for  the  children  of  Hannah  Mountfort. 

Mr.  Daniel^  for  the  assignees  of  TimmLs,  contended,  first,  that, 
as  there  was  no  legal  indorsement  of  the  note,  it  remained  in  the 
order  and  disposition  of  the  bankrupt^  except  as  to  the  moiety  of 

(a)lY.*aaa5M.  (»)8Hiie,S9^ 
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the  88721  to  which  the  Mountforts  were  entitled.  Secondly,  that 
aflsuming  the  assignment  to  the  plaintiff  of  the  debt  due  upon 
the  note  to  have  been  in  other  respects  valid,  the  notice  which 
had  been  given  to  Jervis  of  the  indor8en:ient  and  deposit  was  in- 
sufficient Blair  was  the  general  agent  of  Jervis,  and  there  was 
no  authority  to  show  that  notice  to  a  general  agent  in  a  case  of 
this  nature  was  sufficient 

Mr.  JRusseU,  in  reply. — As  against  the  legal  assignees  of  Tim- 
mis,  I  have  a  legal  interest  in  the  note.  As  against  the  ceatuis 
guc  trust,  I  am  within  Foster  v.  BlackstoneXo)  and  other  cases 
which  give  me  something  more  than  a  mere  equitable  inte- 
rest I  have  acquired  my  interest  for  valuable  consideration, 
without  notice  of  the  trust,  even  as  against  the  maker,  and  hav- 
ing done  all  in  my  power  to  perfect  my  security,  I  have  a  better 
equity  than  those  who  trust  the  executor  and  do  not  call  him  to 

account  Besides,  it  may  be  doubted  whether,  by  in- 
[*68]    dorsement  and  ^delivery,  I  have  not  a  good  legal  title. 

The  note  is  in  the  form  of  the  old  goldsmiths*  notes. 
With  respect  to  the  question  of  set*of^  can  the  debt^  which  is 
alleged  to  be  due  to  the  testator's  estate,  be  set  off  against  a  pri- 
vate debt  of  the  executor  ? 

The  Vice-CfianoeUor,  in  the  course  of  the  argument,  referred  to 
Turton  v.  JBsn8on.{b) 

The  Vicb-Chancellor. — Charles  Timmia  placed  in  the 
b^nds  of  the  defendant,  Mr.  Jervis,  by  way  of  loan,  at  interest, 
a  sum  of  8001  and  upwards,  and  took  his  promissory  note  for 
it,  payable  to  Charles  Timmis  only,  and  not  to  Charles  Tim- 
mis  or  his  order.  This  sum,  for  I  think  the  evidence  of  iden- 
tity quite  sufficient,  was  trust  money,  which  Timmis  held  as 
trustee  for  the  benefit  of  other  persons,  but  so  that,  as  to  a 
certain  proportion,  Timmis  had  himself  a  beneficial  interest 
The  trust  was  known  at  the  time  to  Mr.  Jervis,  but  did  not 
appear  on  the  &ce  of  the  note — ^which  gave  no  notice  that 

(a)  1  KjL  *  K.  297.     '  W  2  Vera.  764. 
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the  payee  was  not  the  only  person  interested  in  the  money, 
though,  perhaps,  the  circomstance,  that  he  could  not  negotiate 
it)  so  as  to  oonfer  on  an  indprsee  a  right  to  bring  an  action  upon 
it  against  Mr.  Jervis  in  the  indorsee's  own  name,  may  be  thought 
of  a  natujre  to  give  rise  to  inquiry.  Each  must  be  taken  to  have 
been  aware,  that  this  investment  was,  as  it  was,  a  plainly  irregu- 
lar one,  and  a  plain  breach  of  trusty  nor  less  so,  by  reason  that 
the  borrower  was  a  gentlemau  of  fortune  and  respectability. 

Timmis,  being  thus  the  holder  of  the  note,  indorses  it,  and  de- 
posites  it  with  the  plaintiff,  a'  banker,  as  a  security  for  money 
lent,  and  to  be  lent,  to  him,  by  the  plaintiff.  This  of  course  was 
a  breach  of  trusty  but  it  does  not  appear  that  the  plaintiff 
had  any  notice  of  the  title  to  the  note,  *saye  such  as  ex  [*69] 
Jbcie  it  afforded.  The  plaintiff,  however,  acquired  only 
an  equitable  title,  and  therefore  no  better  title  to  the  note,  or  the 
money  secured  by  it,  than  Timmis  could  rightfully  confer,  and, 
consequently,  no  title  as  against  those  for  whom  he  was  a  trus- 
tee. His  own  beneficial  interest  was  of  course  bound  to  the 
plaintiff,  subject  as  I  am  about  to  state : — ^It  appears  that  Mr. 
Jervis,  after  the  note  had  been  given  by  him  to  Timmis,  became 
a  creditor  of  the  latter  for  the  price  of  some  crate  wood ;  and,  as 
he  became  so  without  notice  of  the  plaintiff's  title,  acquired  a 
right  of  set-off  against  the  note,  to  an  extent,  of  course,  not  be- 
yond Timmis'  beneficial  interest,  but  preferably  to  the  plaintiff's 
title.  Mr.  Jervis  had,  by  his  agent,  notice,  on  the  7th  of  April, 
1842,  of  the  plaintiff 's  title,  and  therefore  could  not  claim,  nor 
has  claimed,  any  set-off  in  respect  of  such  debt,  if  any,  as  became 
due  to  Mr.  Jervis,  from  Timmis,  subsequently  to  that  notice. 
The  amount  of  the  debt  which  became  due  previously  must  be 
ascertained,  if  it  is  disputed. 

The  state  of  things  that  I  have  mentioned  is  sufficiently  simple 
and  free  from  difficulty.  It  has  however  been  contended  by  the 
plaintiff)  that  Mr.  Jervis,  by  himself  or  his  agent,  has  so  acted  as 
in  effect  to  have  guaranteed  the  plaintiff  against  all  adverse  claims 
upon  the  note  or  the  money  secured  by  it  I  have  said,  and  I 
repeat  that,  in  my  judgment,  this  contention  is  totally  without 
foundation  and  without  color.    A  contention  by  the  plaintiff, 
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of  more  plausibility  and  likelihood,  lias  been,  that  Mr.  Jervis  had 
precladed  himself  from  his  right  of  set-off  against  Timmis'  pro 
portion.  This  question  stands  thus : — ^Mr.  Jervis  had  deposited 
with  Timmis  a  policy  of  assurance,  as  a  collateral  security  for 
the  note,  and  the  latter  had  deposited  the  policy,  as  well  as  the 
note,  with  the  plaintiff.  Mr.  Jervis  having  learned  this,  and  for 
some  purpose  desired  to  have  the  policy  returned  to  him ;  it  was 

arranged  between  the  plaintiff  and  Mr.  JerVis'  agent  that 
[*70]    some  ^turnpike  bonds  should  be  substituted  for  the  policy. 

The  plaintiff  asserts  that,  upon  this  occasion,  or  upon  an 
occasion  in  connection  with  it,  Mr.  Jervis,  by  his  agent,  under- 
took that  the  amount  secured  by  the  note  should  bp  paid  to  Mr. 
Moore  out  of  Mr.  Jervis'  rents,  on  his  next  rent-day.  Mr.  Jer- 
vis denies,  but  I  assume  for  the  present  purpose,  though  without 
deciding,  that  this  did  take  place.  I  am  satisfied,  however,  that 
no  discussion  or  suggestion  arose  or  took  place  on  any  such 
occasion  as  to  the  amount  due,  or  aj  to  there  being;  or  not  being, 
any  claim  on  Mr.  Jervis'  part,  by  way  of  set-off,  against  the 
money,  and  that  there  was  no  intentional  waiver,  no  intentional 
misrepresentation,  and  no  intentional  suppression,  upon  Mr.  Jer- 
vis' part,  or  that  of  his  agent.  Still  there  may  be  suppression 
or  misrepresentation  of  such  a  nature,  or  under  such  circumstances, 
as,  in  the  absence  of  any  fraudulent  or  improper  intention,  to  be 
attended  with  the  consequences  of  fraud ;  and  I  am  disposed  to 
think  that  if,  after  the  conversation  of  the  7th  of  April,  1842, 
(whatever  that  conversation  was,)  the  debt  between  the  plaintiff 
and  Timmis  was  increased,  that  increase  of  debt  if  any,  ought  to 
prevail  against  Mr.  Jervis'  set-off. 

I  doubted,  at  first,  whether,  as  the  policy  was  given  up,  the 
set-off  must  not  be  considered  as  displaced  altogether.  This 
however  would,  I  think,  be  too  severe  against  him.  The  plaintiff 
has  lost,  can  lose,  nothing  by  having  given  up  the  policy,  nor 
can  I  infer,  &om  the  evidence  or  circumstances,  that  he  did  so,  in 
consequence  or  by  reason  of  any  representation  made  by  Mr. 
Jervis  or  his  agent,  or  of  any  particular  belief  or  supposition  en- 
tertained by  the  plaintiff  or. his  agent,  as  to  the  amount  due  on 
the  note,  which,  as  I  have  said,  was  not  a  matter  in  question. 
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Indeed,*  as  to  the  mere  point  of  giving  up  or  exchan^ng  tlie 
policy,  the  greater  the  amount  due,  the  less  would  be  the  proba^ 
ble  indination  to  endanger  or  diminish-  the  security. 

On  the  whole,  I  am  of  opinion  that  it  is  just  to  allow 
*Mr.  Jervis  the  benefit  of  his  set-ofiP,  subject  only  to  be    [*71} 
affected  by  the  amount,  if  any,  of  the  increase  of  the  plain- 
tiff's debt,  after  the  conversation  of  the  7th  of  April,  1842. 

Mr.  Jervis,  as  I  have  said,  denies  that  he  or  his  agent  agreed 
that  the  note,  or.  any  part  of  it,  should  be  paid  out  of  his  rents, 
and  he  contends,  that  the  suit,  therefore,  wholly  &ils.  Without 
saying  whether  J  do  or  do  not  agree  in  the  premises}  I  dissent 
from  the  conclusion.  Assuming  it  not  to  be  proved  that  there 
was  any  such  agreement,  the  right  of  the  plaintiff  to  file  a  bill 
upon  the  rest  of  the  case  is  I  think,  sufficient  to  support  the  suit 
It  may  be  true  that  if  A.  be  legally  indebted  to  B.,  and  there  is 
as  between  Bt  and  C.  an  equitable  title  to  the  money  in  C,  this 
state  of  things  does  not,  without  niore,  give  G.  a  right  to  file  a 
bill  in  equity  against  A.  But  in  the  present  case  there  is  that 
"  more,"  as  L  conceive.  Whatever  view  of  the  case  be  taken,*  the 
plaintiff  has  an  equitable  interest  in  a  portion  of  the  money  in 
question :  and  the  nature  of  Timmis'  title,  the  claims  of  his 
eestuis  que  trusieht^  and  the  claims  of  Mr.  Jervis,  were  such  ^,  in 
my  opinion,  to  render  Mr.  Moore  a  proper  plaintiff  in  equity,  for 
the  purpose  of  having  all  the  rights  ascertained.  Nor  do  I  think 
it  impossible  or  incorrect  to  treat  this  suit  as  one  for  ths^t  purpose, 
and  as  not  necessarily  depending  up6n  the  establishment  of  the 
assertion  of  the  agreement  for  a  lien  on  the  rents.  In  truth,  the 
plaintiff,  as  the  banker  of  Mr.  Jervis,  owing  him  the  rents  which 
were  deposited  with  the  plaintiff,  but'  having  an  equitable  title  to 
^  portion  of  the  money  which  Mr.  Jervis  owed  on  the  note^  had, 
in  any  event,  aom^kit^d  of  lien  or  specific  claim  in  equity  upon 
a  portion  of  the  subject  of  the  action. 

The  assignees  under  Timmis'  bankruptcy,  which  took  place 
after  June,  1842,  have  made  a  claim  altogether  hopeless.    Ho 
was  a  trustee,  and  Mr.  Jervis,  from  whom  the  amount  se- 
eared  by  the  note  was  legally  due,  had,  by  his  agent  ^before    [^72] 
the  bankruptcy,  complete  notice  of  .the  whole  equitable 

VoL.IL  9 
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title,  indudiiig  Mr.  Moore's  claim.  Mr.  Blair  was  clearly  in  my 
opinion,  a  sufficient  agent  of  Mr.  Jervis  for  this  purpose.  The 
rights  of  Mr,  Moore,  Mr.  Jervis,  and  the  ceatuis  que  trustent  of 
Timmis,  stand  on  the  same  footing  as  if  he  bad  not  become  bank- 
rupt. 

As  taihe  costs,  the  assignees  of  Timmis  must  neither  reoeire 
nor  pay  costs.  Timmis  must  not  receive,  nor  is  in  «  condition 
to  pay  any.  As  to  Mr.  Moore  and  Mr.  Jervis,  neither  in  this, 
nor  in  any  other  rdbpect,  is  the  alleged  and  denied  &ct  of  the 
agreement  for  paying  the  note  out  of  the  rents  of  any  weight,  in 
my  judgment.  If  the  agreement  t^as  made,  I  th^nk  that  Mr. 
Blair  must  be  taken  upon  the  evidence  to  have  had  authority  to 
make  it  for  Mr.  Jervis.  I  am  not  satisfied  whether  it  was  or  was 
not  made ;  if  it  was  made,  I  think  the  decision  of  the  cause  which 
I  am  pronouncing  the  right  decisiou. '  If  it  was  not  made,  I  think 
ihesame. 

The  costs  of  the  cestuis  que  trustent^  for  whom  Mr.  (hmpbell 
appears,  must  be  paid  by  the  plaintiff.  And,  e±cept  so  far  as 
the  costs  of  the  cause  have  been  increased  by  going  into  evidence, 
those  of  Mr.  Moore  and  Mr.  Jervis  must  be  paid  out  of  that  por- 
tlon  of  the  fund  in  court  which  represents  Timidis'  beneficial 
interest;  for  I  consider  it  right  to  treat  the  fund  in  court  as 
representing  the  promissory  note,  whether,  aa  I  .have  said,  the 
agreement  as  to  the  rents  was  or  was  not  made.  So  fiir  as  the 
costs  have  been  increased  by  going  into  evidence  to  establish  the 
fibct,  that  the  money  secured  by  the  promissory  note  belonged,  to 
the  estate  of  Timmis*  testator,  they  must  be  paid  by  the  plain* 
ti£  So  £eur  as  they  have  otherwise  been  increased,  by  going 
into  evidence,  the  plaintiff  must  bear  his  own,  and  Mr.  Jervia 
his  own. 

The  fundy  after  paying,  as  I  have  said,  an«l  not  otherwise,  the 
costs  to  which  it  is  liable,  will  be  apportioned  as  I  have 
[*78]  already  stated ;  for  I  Suppose  that,  as  to  the  -debts  fUy  the 
plaintiff  and  Mr.  Jervis,  they,  or  the  assignees  ^re,  or  will 
be,  able  to  agree,  without  a  reference  to  the  Master :  a  refe- 
Tcnce  would  be  espedally  to  be  regretted  where  the  fund  is 
sosmalL 
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With  r^ard  to  the  action,  Mr.  Moore  ought  to  have  no  costs ; 
and,  on  the  whole,  I  think  that  I  must  say  the  same,  but  widi 
more  doubt,  as  to  Mr.  Jervis.  Thej  are,  I  understand,  yexy 
trifling. 

The  plaintiff  will,  of  course,  deliver  up  the  note. 


Dean  Am>  Chawer  of  Wblib  v.  Dobdikgton.  ' 

1846 :  April  24th. 

The  lord  of  a  manor  granted  a  lease  of  the  manor  to  A.  B.,  to  hold  for  three  lives, 
and  deposited  with  A.  B.  the  court  rolls.  In  1820,  the  lease  expired  by  the  death 
of  the  survivor  of  the  lives.  In  1822,  the  grantor  bj  letter  requested  A,  B.'b  re- 
presentative to  deliver  up  the  court  rolls.  No  notice  was  taken  of  this  letter,  nor 
was  any  fhrther  application  made  hj  the  grantor  till  the  year  1844,  when  he  filed 
a  bill  against  A.  B.*s  representatives  to  recover  the  court  rolls  and  title  deeds  of 
the  manor.  The  defendant  by  his  answer  relied  on  the  statute  of  limitations:— 
jBUd;  that  the  bill  was  filed  too  late. 

By  the  custom  of  the  manor  of  Cheddar,  in  the  couDty  of 
Somerset,  the  lords  of  the  manor,  or  their  lessee  (who  is  the  cb- 
minus  pro  tempore^)  are  entitled  to  grant  leases,  bj  Qopj  oi  court 
roll,  of  the  tenements  within  the  manor,  the  demise  being  usually 
for  the  lives  of  three  persons,  and  of  the  survivor  of  them. 

In  1750,  the  Dean  and  Chapter  of  the  Cathedral  Church  of 
Wells,  being  lords  of  the  manor,  granted  it  to  Samuel  Dodding- 
ton, to  be  holden  bj  him  for  the  lives  of  three  persons,  and  ihe 
life  of  the  survivor  of  them.  In  the  grant  the  customary  r^it 
was  reserved^  and  thepe  was  a  covenant  on  the  part  of  the  l^essee 
of  the  manor  for  duly  keeping  the  court  rolls. 

This  grant  determined  in  1820,  by  the  expiration  pf  the  last 
of  the  three  lives  named  in  it  At  that  time  there  were  several 
grants  of  tenements  within  the  manor,  made  by  Samuel  Doddijag- 
ton,  on  lives  then  existing. 

In  1824,  the  Dean  and  Chapter  of  ^'7e^8,  who,  in  right  of 
their  reversion,  had  been  in  possesraon  since  the  expira* 
tion  *of  Doddington's  lease,  granted  the  manor  to  Wil-    [*74] 
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liain  Leigh,  as  a  trustee  for  other  parties,  by  a  grant  in  the 
tisual  form,  and  for  the  term  of  three  lives  and  the  life  of  the 
survivor. 

In  1844,  circumstances  had  occurred  which  rendered  it  import 
tant  to  obtain  possession  of  the  court-rolls,  and  oth^r  do^ments 
relating  to  the  manor  of  Cheddar,  which  had  been  suffered  to 
remain  in  the  hands  of  Samuel  Doddington  and  his  representa- 
tives ;  and  accordingly  in  that  year,  the  dean  and  chapter  filed 
the  present  bill  against  the  representatives  of  Samuel  Dodding- 
ton, for  the  discovery  and  deliver^  of  the  title  deeds,  court  rolls, 
and  other  documents  in  the  possession  or  custody  of  the  defend- 
ant relating  to  the  manor  of  Cheddar,  and  which  had  come*  into 
his  possession  as,  or  under,  the  lessee  of  the  plaintiffs. 

Tlie  defendant  set  forth  in  the  schedule  to  his  answer  a  num- 
ber  of  deeds  and  documents  relating  to  the  manor  of  Cheddar, 
which  he  admitted,  by  his  answer,  to  have  come  into  the  pos- 
session of  Samuel  Doddington,  as  lessee  of  the  plaintifls,  and  to 
be  now  in  his  own  possession,  as  Samuel  Doddington's  represen- 
tative ;  ,but  he  claimed  the  benefit  of  the  statute  of  limitations, 
as  if  he  had  pleaded  it  in  bar  to  the  plaintiff's  demand.  He  also 
insisted  that  the  immediate  estate  of  freebold  was  vested  in  W. 
Leigh,  and  that  W.  Leigh,  and  not  the  plaintiffs,  was  the  party 
to  claim  the  title  deeds,  if  any  claim^ould  be  supported. 

.The  cause  now  came  on  for  hearing. 

It  appeared  in  evidence  that  two  letters  had  been  written  by 
the  solicitor  of  the  dean  and  chapter  to  the  solicitor  of  Samuel 
Doddington,  one  in  1820,  the  other  in  1822,  requesting  that  the 
court  rolls  and  other  documents  relating  to  the  manor  of  Ched- 
dar might  be  delivered  up  to  the  dean  and  chapter ;  but  that  this 
request  has  not  been  complied  with  on  the  part  of  Samuel  Dod- 
dington, or  further  insisted  upon  on  the  part  of  the  dean  and 
chapter. 

Mr.  RuaseU  and  Mr.  ffeberden^  in  support  of  the  plain* 
[^75]    tiff's  *claim  to  the  possession  of  the  court  rolls  and  deeds 
in  question,  cited  The  Lard  Buckhursh  ecue^a) 

(a)  1  Bep.  1. 
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ITie  Vtce-C^ncdhrj  afler  referring  to  Dr,  Leyfidd^s  ca5ei(a)  aslii;- 
ed  how  the  defendant,  without  possession  of  the  deeds,  ot  some 
of  them,  could  defend  himself  against  an  action  of  trespass  as  to 
the  lands  ?  His  Honor  also  asked,  whether  the  defendant  had 
been,  within  six  years  before  the  commencement  of  the  suit,  in 
possession  of  any  of  the  lands  ? 

HAerden. — ^He  has  been  in  possession  within  that  time  as 
tenant,  but  not  in  the  character  in  which  he  claims  the  deed& 
He  was  not  in  possession  of  the  land  under  the  lease  to  Samuel 
Doddington.  He  claims  the  deeds  as  representative  of  Samuel 
Poddington,  who,  being  dominus  pro  tempore^  was  entrusted  by 
the  lords  of  the  numor  with  the  custody  of  them.  Under  that 
trust,  the  plain tifEs  have  a  cl^ur  right  to  recover  the  deeds  by  suit 
in  equity:  Jackson  v.  Butler,{b)  Strode  v.  Blaikbunie.{c)  [Th» 
Vtce-GhanceUar, — Can  they  do  so  after  any  lapse  of  time  ?  In 
detinue  for  charters  will  not  time  run  from  the  demand,  as  in 
trover  it  runs  &om  the  conversion  ?]  It  is  submitted  that,  when 
once  a  fiduciary  character  is  impressed  on  the  deposit,  no  time 
will  run  against  the  rightful  owner  of  the  deeds,  into  whatsoever 
hands-  they  come:  OoUor  y.  Croydon  Ounal  Company. {d)  Under 
the  circumstances,  no  length  of  time  can  justify  the  detention  of 
the  deeds  contrary  to  the  possession  of  the  land.  Suppose  the 
defendant  had  been  in  possession  of  the  lands  for  twenty-five 
years,  and  had  given  an  acknowledgment  in  writing  which  only 
applied  to  the  land,  would  the  court  separate  the  deeds  from  the 
land? 

*Mr.  Chandkss  and  Mr.  Surf  age  for  the  defendant,  [*76] 
were  stopped  by  lie  court 

The  Vicb-Chancellob. — ^It  is  admitted  ^t  there  is  no  star 
tute  giving  the  Dean  and  Chapter  6f  Wells  an  exemption  firom 
the  general  rule  of  law  as  to  the  e£Eect  of  time. 

(a)  10  Rep.  88:  Jenk.  cent  Ca.  80.  .  (5)  2  Atk.  306. 

(o)3y6ft.222.  (<Q4T«4ba406^ 
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If  I  coBsider  the  Dean  and  Chapter  as  a  natural  person,  of  Ml 
age  i^nd  under  no  disability,  I  must  consider  the  suit  to  ha^e 
been  brought  too  late ;  that  which  is  tantamount  to  a  conversion, 
and  was  the  commencement  of  adverse  possession  in  the  defend-^ 
ant,  having  taken  place  sq  far  bac^  as  the  year  1822.  ^ 

Whether  I  ought  to  retain  the  bill,  to  enable  the  plainti&  to 
try  an  action  at  law^  is  another  question. 

Sill  retained  fpr  a  year,  with  Hherty  to  the  plaintifb  to  bring  an  action. 


POTT  V.  TODHUNTBB. 

2845 :  April  29th. 

A  deed  of  settlement,  in  fonn  Yoluntary;  but  appearing  from  eztrinaio  evidenoe  to 
bare  been  made  for  valuable  consideration,  supported  against  creditors 

A  person  who  was  in  loco  porerUis  to  a  married  woman,  devised  to  her  a  rent-chargo 
for  her  life,  and  bequeathed  certain  personal  property  to  her  for  her  separate  use. 
The  will  being  inoperative  both  as  to  the  real  and  personal  estate,  the  heir-at-law 
and  next  of  kin  of  the  testator  made  a  partial  sacrifice  of  their  interests  ia  order 
to  carry  the  testator's  intentions  into  effect ;  the  property  given  up  by  them  being 
invested  in  the  funds  and  afterwards  settled  upon  the  woman  and  her  children. 
At  the  time  of  the  investment  the  husband  of  the  woman  was  insolvent  in  his 
drcumstances,  and  about  tliree  months  after  the  date  of  the  settiement  he  became 
bankrupt: — ^eldj  that  the  settlement  was  for  valuable  Consideration,  and  waa 
good  against  the  husband's  creditors. 

Thomas  G.  S.  Holyland,  for  many  years  previous  to  the 
month  of  November,  1842,  carried  on  tradq  at  Manchester  as  a 
woollen  cloth  manu&cturer.  In  1834  he  married  Ann  (leary 
Bobinson. 

On  the  14th  August,  1840,  the  sum  of  800021  was  invested  in 
the  purchase  of  33107.  6^.  7c2^  32.  per  cent  consols  in  the  names 
of  John  Todhunter,  John  Randell,  and  T.  W.  Winstanley. 

On  the  1st  June,  1841,  Holyland  was  insolvent  in  his  drcum^ 
stances. 
[*77]        *By  an  indenture,  dated  the  8th  June,  1841,  and  made 
between  Thomas  O.  S.  Holyland  of  the  first  part,  Ann 
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Geary  Holjland,  his  wife,  of  the  second  part,  and  the  trustees  of 
the  stock  of  the  third  part,  in  consideration  of  the  marriage  of 
Mr.  and  Mrs.  Holyland,  and  of  the  love  and  affection  which  Ho« 
lyland  bore  to  his  wife,  and  for  diyers  other  good  considerations, 
it  i7as  witnessed  and  agreed  that  tho  trustees  should  stand  pos* 
sessed  of  the  stock,  upon  trusty  to  piiy  the  dividends  to  the  wife 
for  her  separate  use  for  life,  without  power  of  anticipation,  and 
after  her  death  to  pay  the  dividends  to  the  husband  for  life,*  and 
after  the  death  of  the  survivor  of  them,  in  trust,  as  to  the  capital 
fhnd,  for  the  children  of  the  marriage. 

Mrs.  Holyland  died  in  1841,  leaving  two  infant  children. 

In  September,  1841,  a  fiat  in  bankruptcy  was  is^ed  against 
Holyland,  which  was  annulled  upon  his  entering  into  certain 
composition  deeds.  The  payments,  however,  which  were  re« 
quired  under  those  deeds  not  having  been  duly  made  by  him,  a 
second  fiat  was  issued  against  him  on  the  9th  November,  1842, 
ttnder  which  the  plaintiffs  were  chosen  assignee* 

The  object  of  the  bill,  which  was  filed  against  the  trustees  6f 
the  settlement  and  the  infant  children  of  Mr.  and  Mrs.  Holyland, 
was  to  set  aside  the  settlement  of  the  8th  June,  1841,  on  the 
ground  that  it  was  voluntary,  and  had  been  made  and  executed 
by  Holyland  with  intent  to  deceive  and  defraud  his  creditors^ 

The  case  made  and  proved  on  the  part  of  the  defendants,  the 
infiints,  wai  as  follows: — 

WDliam  Geary  Salte  died  a  bachelor,  in  January,  1887.  Upon 
his  death,  a  testamentary  paper  was  found  in  his  handwriting, 
but  not  signed  by  him,  dated  in  1822.  By  that  testamentary 
paper  he  professed  to  give  three  freehold  houses  in  the  Poulfary, 
to  his  brother,  Thomas  Geary,  and  the  defendant,  Jphn  Tod- 
hunterj  in  trust,  for  his  nephew,  W.  S.  Storar,  subject  to 
the  payment  of  an  annuity  of  *100i  per  annum,  to  Ann  [*78] 
Geary  Eobinson  (afterwards  Mrs.  Holyland,)  for  her  life. 
He  also  gave  another  freehold  house,  No.  19,  in  the  Poultry,  to 
the  same  trustees  and  their  heirs,  upon  triist  to  sell,  and  apply 
the  proceeds,  in  aid  of  his  personalty,  in  payment  of  his  debts 
and  legaciea  And,  after  giving  various  legacies  to  his  brothers 
and  sist^s,  and  other  persons,  he  gave  to'  the  same  trustees  his 
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Te^erskmary  one-foizrteenth  share  o{  certain  moneys  in  the  funds 
expectant  on  the  demise  of  a^rs.  PrickeU;^  in  trusty  as  to  three* 
fourths  of  the  proceeds  to  the  sole  use  and  benefit  of  Ann  Oeary 
Bobinson.  And,  after  giving  1002,  to  eaoh  of  his  executors,  he 
bequeathed*  the  residiie  of  his  property  to  his  brother,  Thomas 
Geary. 

In  consequence  of  the  will  being  unattested,  the  testator's  real 
estate  descended  to  John  Geary,  his  brother  and  heir-at-law. 

Thomas  Geaty,  the  residuary  legatee,  died  in  the  testator's  Hfe- 
time. 

The  personal  estate  of  William  Geary  Salte  being  wholly  in- 
SBfficient  for  payment  of  his  debts,  the  defendant^  Todhunter, 
who  was  an  old  friend  of  Salte,  represented  the  state  of  affiurs  to 
John  (Jeary.  The  latter  immediately  expressed  his  wiUiogness 
to  assist  in  carrying  his  brother's  w^es  into  execution ;  and,  at 
the  suggesti<m  of  Todhunter,  he,  as  heijr-at-law  of  his  brother, 
gave  up  the  house.  No.  19,  in  the  Poultry,  for  the  purposes  men- 
tioned in  the  will.  He  also  agreed  to  ^low  Mrs.  Holyland  the 
annuity  of  1002.  given  her  by  the  will ;  and  by  a  deed,  dated  the 
10th  February,  1887,  he  executed  a  settlement  of  the  annuity  to 
hw  separate  use  for  her  life;  her  husband  having  no  notice  of 
the  intention  to  execute  the  settlement 

After  this  arrangement  had  been  made,  the  defendant  Tod- 
hunter proceeded  to  apply  for  probate  of  the  testaihentacy  in.- 
sStrument^  when  he  was  advised  by  an  eminent  civilian 
[^79]  that  it  was  invalid,  or  at  least  that  great  doubts  ^existed 
as  to  its  validity,  even  as  to  personal  property,  on  the 
ground  of  its  unfinished  and  incomplete  state. 

This  opinion  was  immediately  communicated  by  Todhunter  to 
John  Geary,  and  Todhunter  proposed,  that  in  order  to  save  the 
expense  of  proceedings  i|i  the  Ecclesiastical  Court  to  determine 
the  validity  of  the  will,  no  attempt  shouM  be  made  to  prove  it^ 
but  that  letters  of  administration  should  be  obtained  as  if  Salte 
had  died  intestate ;  that  as  in  that  case  the  legacy  to  Mrs.  Holy- 
land  of  the  share  of  the  reversion  would  be  lost,  somd  arrange- 
ifMit  should  be  made  with  the  next  of  kin  of  Salte  so  as  to  pre- 
vent that  rsfiiuh;  and  further,  that,  as  thjd  &mily  of  Holy  land  waa 
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80  materially  interested  in  the  matter,  he.  should  t4^ke  npon  him^ 
self  the  responsibility  of  being  the  administrator,  while  Todhunt- 
er  alone  shonld  have  the  absolute  control  and  distribution  oi  the 
funds  without  Holyland's  interference, 

Thia  proposed  arrangement  being  assented  to  by  the  next  of 
kin,  including  John  Geary,  they  duly  renounced  the  administra- 
tion of  Salte's  effects,  and  letters  of  administration  were  grants 
to  Holy  land ;  it  being  at  the  same  time  expressly  stated  by  Tod- 
hunter  to  Holyland,  that  if  he  succeeded  in  obtaining  out  of 
Salted  estate  any  money  by  which  the  jprovision  which  had  been 
intendecl  for  Mrs.  Holyland  under  the  will  might  be  Qiade  good, 
such  money  or  a  sufficient  part  thereof  must  be  settled  on  Mrs. 
Holyland  and  her  children.  To  this  proposition  Holyland  agreed, 
and  in  a  letter  to  Todhunter,  dated  the  8d  April,  1887,  expressed 
himself  thus : — "  In  answer  to  your  firiendly  suggestions,  I  need 
only  say  that  they  meet  with  my  entire  concurrence.  If  you 
succeed  in  obtaining  the  objects  referred  to,  it  will  be  a  yery  im- 
portant advantage ;  in  which  case,  of  course  I  should  wish  the 
property  to  be  settled  upon  Anne  and  the  children.  In  the 
event  of  Anne's  death  (and  her  life  is  a  very  uncertaiQ 
one)  her  annuity  would  revert  ta  Mr.  John  Geary,  *con-  [*80] 
sequently  there  would  be  nothing  for  the  children, 
whereas  the  .other  would,  be  a  provision  for  them.  I  must  ac- 
knowledge your  active  and  disinterested  kindness  in  this  affidr, 
and  sincerely  hope  your  time  and  trouble  will  not  be  bestowed 
in  vain." 

In  pursuance  of  this. arrangement  Todhunter  proceeded  to  ad- 
just the  afiGairs  of  the  deceased.  » With  the  assistance  of  the  pro- 
ceeds of  the  'Sale  of  the  house  No.  19,  in  the  Foultary,  he  paid  all 
the  debts.  He  also  entered  into  an  arrangement,  with  each  of 
the  next  of  kin,  under,  which  a  composition  was  received  by  each 
in  respect  of  their  claims  upon  Salte's  p^rsQi^  estate,  and  the 
whole  of  the  one-fourteenth  share  in  the.  reversion  was  saved. 
And.it  was  stated  by  Todhunter  who  was  examined  on  the  part 
of  the  in&nt  defendants,  that  he  acted*  throughout  the  matter 
npon  the  express  ag^ment  by  Holyland  that  if  he,  Todhunter, 
succeeded  in  obtaining  out  of  Salte's  property  the  provision  whiob 
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had  been  intended  for  Mrs.  Holyland,  it  was  to  be  settled  on  her 
and,  her  childten  as  before  stated;  and  that  unless  Holjland  had 
agreed  thereto,  he,  Todhunter,  would  not  have  undertaken  the 
matter  or  interfered  therein. 

In  December,  1889,  the  reversion  in  the  funds  came  into  pos- 
session, and  in  July  following,  the  defendant  Bandell  received  a 
check  for  59412. 4^.  lid.  being  Salte's  one-fourteenth  share.  And 
it  being  agreed  between  Todhunter  and  Holyland  in  conformity 
with  the  previous  agreement,  that  the  sum  of  30002.,  part  of  the 
sum  of  6941/.  4^.  llcL,  should  be  settled  on  Mrs.  Holyland  and 
her  children,  that  sum  was,  on  the  14th  August,  1840,  invested 
in  the  purchase  of  3310/.  6^.  7e/.,  bank  82.  per  cenL  consols^  in  the 
names  of  the  defendants,  Todhunter,  Bandell,  and  Winstanley, 
as  trustees  for  Holyland,  and  his  wife  and  children ;  the  remain- 
der, to  the  extent  of  2500t,  being  paid  to  Holyland  for 
[^Sl]  his  own  absolute  use,  and  the  residue  *being  applied  in 
payment  of  the  increased  duty  on  the  letters  of  adminis- 
tration and  legacy  duty,  and  the  costs  of  effecting  the  aforesaid 
arrangements. 

It  was  stated  in  evidence,  on  the  part  of  the  defendants,  and 
not  contradicted  on  the  part  of  the  plaintiff,  that  Holyland  was 
solvent  at  the  time  of  the  investment  of  the  £3000. 

Mr.  Wigram  and  Mr.  Mmalsi/^  for  the  plaintiff  contended,  that, 
supposing  the  original  transaction  in  which  the  heir-at-law  joined 
in  granting  the  annxuty  to  Mrs.  Holyland,  could  be  sustained  as 
a  contract  for  valuable  consideraticHi,  by  reason,  of  the  bounty  of 
the  heir,  and  the  services  of  Todhunter,  yet,  that  that  transactioa 
had  been  entirely  concluded  *and  carried  out,  and  could  not>form 
part  of  the  consideration  for  the  subaequent  transaction.  All  the 
bounty  moving  from  John  Geary,  as  heir-at-law  of  his  brother, 
was  exhausted  when  he  executed  the  deed  of  the  10th  February, 
1887.  With  respect  to  the  subsequent  transaction,  it  was  merely 
nugatory.  Holyland,  as  administrator,  had  entire  possession  of 
the  property,  and  Todhunter  could  not  take  it  from  him;  Be- 
sidesy  until  the  deed  of  June,  1841,  there  was  no  concluded  s^ee- 
meot  between  the  parties.    There  wa9  an  understanding  thai 


CASES  IN  0HA17CEBT.  81 

1845.— Pott  ▼.  TodbuDter. 

some  part  of  the  money,  when  recovered,  should  be  settled,  but 
what  sum  was  set  apart  for  that  purpose  previous  to  the  iuvest- 
ment  was  not  in  evidence. 

"Mx.BusseU  ejid  liSi.  &.  .^ua^  for  the  defendants,  were  stopped 
by  the  court. 

The  Yice-Chancsllob. — ^That  the  transaction  in  question  was 
fiurly  and  hqnorably  designed  cannot,  I  think,  be  disputed.    Still 
as  Mr.  Holyland,  who  is  represented  as  the  author  of  the 
settlement  has  become  bankrupt,  the  ^Mrness  and  honesty    [^2] 
of  the  intention,  with  which  it .  took  place,  may  be  insuffi- 
cient to  support  it 

The  settlement  is  said  to  have  been  a  merely  voluntary  ap- 
propriation  by  him  of  part  of  his  own  property.  A  case  to  be 
brought  within  that  description  of  cases  in  which  insteuments  of 
this  nature  are  held  void,  must  contain  two  ingredients ;  an  ap* 
propriation  of  the  party's  own  proper^,  and  a  voluntary  act  in 
making  that  appropriation.  And  plainly,  exjitde  the  instrument 
which  is  impeached,  the  property  was  his  own,  and  the  act  vo- 
luntary; and  if  there  were  no  more  in  the  transaction  than  that 
deed  shows,  the  assignees,  who  are  plaintiff  establishing  Holy« 
land's  insolvency  at  the  time,  would  be  entitled  to  set  aside  tha^ 
settlement 

Supposing  them  so  entitled,  I  should,  perhaps,  upon  the.mere 
question  of  insolvency,  entertain  considerable  doubt  It  is  not 
necessary,  however,  to  come  to  any  conclusion  upon  the  question 
whether  insolvency  at  any  particalar  period  before  1840  or  1841 
is  proved.  I  do  not  come  to  the  conclusion  that,  at  any  time  of' 
1840  or  1841,  was  solvency  or  insolvency  material. 

It  appears  that  a  gentleman  named  Salte,  a  bachelor  of  some 
property,  having  survived  a  family  of  brothers  and  nephews  and 
nieces,  brought  up  a  young  lady  as  his  child.  She  had  no  legal 
elaini  upon  him.  Upon  his  death  an  unattested  instrument  was 
finind,  which  it  is  clear  did  not  afiect  his  real  estate,  but  which, 
as  the  law  then  stood,  mighty  though  unattested,  have  affected  his 
personal  estate.    Eia  brother  was  his  heir-«t>law;  and,  upon  thet 
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assumption'  (for  that  is  the  result  of  the  case)  and  belief  that  the 
will  was  TAlid,  as  to  the  personal  estate,  this  gentleman,  with 
great  generosity,  and  with  a  view  to  the  fnlfilment  of  all  the  in- 
tentions of  his  brother,  which,  without  his  assent,  could  not  be 
fhlfOled  as  to  the  real  estate,  devotes  a  portion  of  the  real 
[^%8]  estate  to  that  purpose;  one  of  the  objects  *being  td  se- 
cure an  annuity  of  £100,  which  had  been  intended  to  be 
charged  on  the  real  estate,  to  the  young  lady.  All  this  was  done 
upon  the  supposition  that  the  will  was  to  take  fall  effect  upon 
the  personal  estate,  there  being  amongst  its  provisions  a  gift  of 
personal  estate  to  the  amount  of  several  thousand  pounds  to  this 
young  lady  for  her  separate  use,  for  so  I  read  the  will.  The  per- 
sons, however,  who  had  made  this  arrangement,  were  afterwards 
advised;  upon  competent  authority,  that  even  as  the  law  then 
stood,  Oxe  wiH  was  ineffectual  even  as  to  personal  estate.  It  ap- 
pears to  me  that,  from  the  moment  of  that  discovery,  the  heir-at- 
law,  who  had  consented  to  do  the  kind  act  that  I  have  .mentioned, 
acquired  a  right  to  be' delivered  from  the  appropriation  of  his 
property,  unless  the  terms  of  the  ineffectual  will  should  be  ful- 
filled and  completed,  one  of  which  was,  this  gift  to  the  lady. 

It  appears,  therefore,  that  the  heir-at-law  did  not  succeed  in 
executing  his  intentions.  But  one  of  the  proposed  executors,  a 
friend  of  the  &mily,  an  active,  good-natured,  and  clear-headed 
man,  from  good  will,  as  it  seems,  to  his  friend's  &mily,  and  his 
adopted  child,  resolved  to  secure  the  performance  of  the  will  as 
well  as  he  could.  Accordingly,  by  the  employment  of  one  soli- 
citor only,  he,  under  difficult  circumstances,  effected  an  arrange- 
ment with  all  the  persons  interested  in  the  distribution  of  the  per- 
sonal estate,  of  whom  the  heir-at-law  was  one,  by  which  certain 
sums  were  paid  to  them  on  account  of  the  personal  estate,  in  such  a 
way  as,  in  effect,  with  the  assistance  of  the  heir-at-law,  to  leave  the 
perty ,  which  was  intended  to  be  bequeathed  to  that  lady,  dear  pfo- 
for  her.  Upon  the  footing  of  this  arrangement  her  husband  be- 
came administrator,  not,  as  I  understand  it,  for  the  purpose  of 
seoeiving  to  his  owh  use  all  the  benefits  which  the  &mily  agreed 
to  confer  on  him,  bat  for  the  purpose  of  aiding  the  settlement  of 
some  provision  upon  his  wife  and  her  isBue.     Mr.  Todhuzi- 
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ter  also,  on  his  part,  undertook  to  ♦execute,  and  did  [*84] 
execute,  the  task  imposed  on  him,  upon  the  terms  that, 
with  regard  to  such  personal  estate  as  shotdd  be  procured  gene- 
Tally  by  these  arrangements,  he  should  have  power  to  make  such 
settlement  upon  this  lady  and  her.  fiimily,.as  he  should  think  fit; 
That  such  an  agreement  was  for  valuable  consideration  no  man 
living  can  doubt.  The.  fact  is  clearly  established  by  the  evi- 
dence^ without  r^rence  to  Holyland's  letter  of  the  3d  April, 
1887. 

These  negotiations  are  entirely  completed  before  December, 
1839.  In  that  month  this  specific  bequest,  which  was  reverston- 
ary,  falls  into  possession.  The  money  is  received  by  Todhunter, 
and  aa  early  as  August,  1840,  that  part  of  it  (300021)  which  was 
agreed  to  be  dedicated  to  the  purposes  of  the  settlement,  was  in- 
vested in  the  names  of  the  trustees  of  the  Settlement,  which  was 
not  then  executed.  But  it  is  executed  in  June,  1841,  the  bank- 
ruptcy not  taking  place  till  November,  1842. 

Now,  if  Mr.  Todhunter  had  not,  before  the  bankruptcy,  ex- 
pressed his  approbation  of  this  instrument,  concurred  in  it,  and 
aflSrmed  it,  there  might  possibly  have  been  some  difficulty  in  the 
case,  not  in  substance,  but  in  form,  that  is  to  say,  as  to  the  mode 
of  proceeding  to  the  result.  But,  in  my  opinion,  Todhuntef  did 
approve  of  this  settlement,  and  though  he  did  not  execute  it,  he 
was,  for  every  substantial  purpose,  a  party  to  it  in  June,  1841. 

If  my  view  of  the  facts  of  this  case  be  correct,  it  does  not  re- 
veal a  transaction  not  founded  on  valuable  consideration.  The 
mere  circumstan<^  that  the  deed  does  not  represent  it  otherwise 
than  as  a  voluntary  transaction  is  nothing,  A  deed,  apparently 
voluntary,  may  be  supported  by  collateral  evidence  showing  a 
contract  for  value.  It  is  needlesss,  therefore^  to  resort 'to  other 
possible  views  of  this  case,  one,  namely,  that  this  legacy  was 
^ven  to  a  lady  for  her  separate  use;  and  another,  that  this 
was  such  a  family  settlement  as,  consistently  with  the 
^principles  of  this  court,  could  not  be  disturbed  In  [^86] 
every  «view  that  can  be  taken  of  it^  the  case  of  the  pkin^ 
tiff  fails. 
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Williams  v.  Tabtt. 

1846 :  liAjleL 

Testator  devised  certain  messuages  to  trustees  upon  trusty  to  pay  the  rents  to 
wife  for  her  lift,  aud  after  her  decease  he  gave  and  devised  the  said  messuages  to 
the  same  trustees,  upon  tnxBt  to  sell,  tc^  and  appljr  the  proceeds  amongst  all  his 
the  testator's  nephews  and  nieces,  children  of  his  brothers  A.  and  B.,  and  his  sis- 
ter C,  and  the  survivors  and  survivor  of  them,  share  and  share  alike,  to  Tie  paid 
them  respectively  as  they  attained  the  age  of  twenty-one  years.  The  testator's 
wife  survived  him  -^^Held,  that  the  property  was  divisible  among  such  only  gf 
the  children  of  A.,  B.,  and  C.  as  survived  the  widow. 

Egbert  Williams,  by  his  will,  dated  the  25th  March,  1810, 
after  devising  and  bequeathing  to  his  wife,  Ann  Williams,  abso- 
lutely certain  real  estate  therein  mentioned,  gave  and  devised 
certain  messuages  ^nd  tenements  in  the  township  of  Owernaf- 
field,  in  the  parish  of  Mold,  unto  William  Wynne  and  Edward 
Langford,  and  their  heirs,  upon  trust  to  pay  ahd  apply  the  rents, 
issues,  and  profits  thereof,  for  the  use  and  benefit  of  his  the  tes- 
tator's said  wife,  for  her  life,  if  she  so  long  continued  his  widow ; 
and  from  and  immediately  after  her  decease,  or  upon  the  event 
of  her  second  marriage,  he  gave  and  devised  the  said  messuages, 
or  tenements  and  lands  in  Gwemaffield  aforesaid  unto  the  said 
trustees,  and  the  survivor  of  them,  and  his  heirs,  upon  trust  to 
sell  and  convey  the  same,  either  together  or  in  parcels,  &a,  the 
money  arising  from  such  sale,  aft^r  payment  of  the  expenses  at- 
tending such  sale,  to  be  paid  and  applied  unto  and  amongst  all 
his  the  testator's  nephews  and  nieces,  children  of  his  the  testa- 
tor's brothers,  John  Williams,  and  the  late  Thomas  Williams  de- 
ceased, and  of  his  the  testator's  sister,  Ann  DaVis,  widow,  and 
the  survivors  and  survivor  of  them,  share  and  share  alike,  to  be 
paid  them  respectively  as  they  attained  the  age  of  twenty-one 
years,  or  day  of  marriage ;  and,  in  the  meantime,  the  interest  of 
such  shares  to  be  paid  and  applied  towards  their  maintenance  and 
education. 

The  testator  died  in  October,  1810 ;  his  widow  died  in  May, 
1848. 
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The  ^testator's  brother,  John,  had  eight  children,  of  [*86] 
whom  five  only  survived  the  widow. 

The  testator's  brother,  Thomas,  had  three  children  only,  all  of 
whom  died  in  the  widow's  lifetime.  Two  of  these  children  left 
children,  who  became  administrators  to  their  respective  parents, 
and  in  that  character  were  made  defendants  to  this  suit 
•  The  testator's  sister,  Ann  Davis,  had  one  child  only,  who  was 
living  at  the  death  of  the  widow. 

The  bill  was  filed  by  the  five  children  of  John  Williams,  and 
the  child  of  Ann  Davis,  who  survived  the  widow,  against  the 
heirs  of  the  surviving  trustee  and  the  other  defendants  before 
mentioned,  praying  a  sale  of  the  property  devised  to  be  sold,  and 
distribution  of  the  proceeds ;  and  the  only  question  was,  whether 
the  children  of  the  testator's  brothers,  who  died  in  the  lifetime 
of  the  widow,  acquired  shares  in  the  property  to  be  divided. 

Mr.  Wigram  and  Mr.  Danidj  for  theplaintiffi,  mentioned  Pope 
V.  Whtko7nbe,{a) 

Mr.  Spence  and  Mr.  W,  MUne,  for  the  reptesentatives  of  the  de- 
ceased children,  cited  Doe  d.  Lmg  v.  Prigg^Q))  and  Leming  v. 
SherrcUL{c) 

Mr.  John  Baikt/f  for  the  other  defendants. 

Mr.  Wigramy  in  reply,  referred  to  Taybr  v.  Beverley ^{d)  and  to 
the  observations  upon  Doe  v.  Piigg^  contained  in  the  judgment 
in  that  ca^e. 

« 

Ths  Yios-Chancellor  was  of  opinion  that  the  pro- 
perty *in  question  was  divisible  amongst  those  only  of    [♦STJ 
the  children  of  the  testator's  brothers  and  sisters  who  sur- 
vived the  widow. 

(a)  3  RusB.  124.  (&)  8  B.  ft  0.  231. 

(c)  2  Haie,  14  (d)  Aide,  Yol  1,  p.-IOS. 
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Thompson  v.  Coopsb. 

1846:  Vxylnd. 

Wiiete  th0  land  lb  »  Greditor'B  suit  is  inwUHdent  to  pny  the  pteintiff  lus  ooiti^  llM 
creditors  who  have  had  the  benefit  of  the  «Qit  bjr  proTing  and  obtaming  payment 
of  their  debta  must  contribute  to  the  plaiDtlff^s  costs,  and  it  is  not  matter  of  ex- 
ception to  the  rule  that  they  obtained  payment  by  reason  of  being  associated  as 
Joint  creditors  with  a  person  who  had  a  right  of  retainer  against  the  estate. 

The  suit  was  instituted  bj  the  plaintiff  on  behalf  o(  himself, 
and  all  other  the  creditors  of  Samuel  Porter,  deceased,  against 
the  defendant  Cooper,  as  his  administrator.(a) 

By  the  decree  made  on  the  hearing  of  the  cause,  it  was  refer- 
red to  the  Master  to  take  an  account  of  what  was  due  and  owing 
to  the  plaintiff,  and  all  other  the  creditors  of  the  intestate ;  and 
it  was  ordered,  that  the  persons  coming  in  to  prove  their  debts, 
not  parties  to  the  suit^  should,  before  they  were  to  be  admitted 
creditors,  contribute  to  the  plaintiff  their  proportion  of  the  ex- 
penses of  the  suit,  the  amount  to  be  settled  by  the  Master. 

The  Master,  by  his  report^  after  stating  the  plaintiff^  debt, 
amounting  to  1882.  9^.  4ef.,  reported  that  the  defendant  and  his 
partner,  Yick^rs,  had  proved  a  debt  due. to  them  fix>m  the  intes- 
tate, amounting  to  271Z.  Qs.  Sdl,  and  that  the  defendant  and  two 
persons,  named  Caven  and  Bell,  as  ezeciTtots  of  James  Caven, 
had  proved  a  debt  of  4002.,  which  debia  the  Master  had  allowed, 
and  farther,  that  the  defendant  had  received  a  balance  on  account 
of  his  intestate's  estate  (amounting  to  4861  6s.  lid,)  which  he 
had  retained  in  satisfaction  of  the  two  debts  of  27121  6s.  Sd.  and 

40021,  and  the  costs  of  proving  those  debts. 
[*88]  By  *an  order  made  on  the  hearing  of  the  cause,  for 
further  directions  in  July,  1844,  it  was  ordered,  that  so 
much  t>f  the  costs  of  the  suit,  prior  to  the  decree  on  the  hearing, 
as  related  to  a  certain  sale  by  the  administrator  therein  men- 
tioned, and  certain  other  costs,  should  be  primary  and  secondary 
oharges  on  the  fuxid  in  question  in  the  cause ;  and  it  was  ordered 

(a)  See  onfe,  y<^  I,  PL  81. 
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that  the  plaintiff's  oosts  of  the  soit  should  be  charged  on  the  les- 
idae  of  the  fund,  if  any. 

The  deficiency  of  assets  being  so  great  as  to  leave  the  costs, 
which  were  declared  to  be  the  secondary  charge  on  the  fand,  un- 
provided for,  the  plaintiff  now  presented  his  petition,  setting 
forth  the  £>r^[oing  &cts,  and  stating,  that,  before  the  three  sev- 
eral  debtB  of  188^  9^.  4d,  2712.  Ss.  8(2.,  and  400/.,  were  allowed 
by  the  Master,  he  required  the  persons,  not  parties  to  the  suit, 
who  were  entitled  to  them,  to  contribute  their  proportion  of  the 
expenses  of  the  suit;  that  Yickers  accordingly  signed  an  under- 
taking to*  contribute  his  proportion  of  the  expenses  of  the  suit^ 
to  be  settled  by  the  Master,  upon  being  allowed  to  come  in  and 
prove  the  debt  of  27121  68.  8d,  diie  to  him  and  his  partner,  the 
defendant  Cooper;  and  that  at  the  same  time,  Caven  and  Bell 
signed  a  similar  undertaking  as  to  the  debt  of  400/.,  due  to  them 
and  the  defendant  Cooper,  as  executors  of  James  Caven ;  that 
the  several  oosts  which  had  been  ordered  to  be  paid  prior  to  the 
defendant's  general  costs  of  the  suit  had  been  taxed  and  paid^ 
bat  that  there  was  a  deficiency  of  funds  to  meet  the  other  costs. 

The  petition  prayed  that  the  creditor  Tickers  might  be  di- 
rected, within  a  given  time,  to  pay  the  petitionelr  his  proportion 
of  the  petitioner's  expenses  of  the  suit:  and  that  the  creditors, 
Caven  and  Bell,  might  be  directed  to  pay  the  petitioner  their  pro- 
portion of  the  petitioners  expenses  of  the  suit,  or  that  it  might 
be  referred  to  the  Master  to  settle  the  amount  of  the  contribu- 
tion to  be  made  by  Yickers,  Caven,  and  Bell. 

The  contribution  claimed  was  according  to  the  propor- 
tion *of  the  respective  debts^  and  not  according  to  the    [^9] 
number  of  (nreditoiB.. 

Mr.  SusseU  and  Mr.  ShMeare^  for  the  petitioner,  submitted  that 
the  present  application  was  within  the  terms  of  that  part  of  the 
decide  which  provided  for  contribution ;  but  that  at  all  events  it 
was  but  equitable  that  pensons  who  had  had  the  fidl  benefit  of. 
the  suit  should  contribute  towards  the  expenses  of  the  plaintiff; 
and  here  Yickers  had  received  the  amount  of  his  debt  in  full,  and 

YoL.  n.  11 
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GaveKi  and  Bell  had  satisfied  their  debts  by  m^ans  of  the  retainer. 
They  referred  to  Shortiey  v.  Sdby.{a) 

Mr.  She  and  Mr.  Pryor^  contra,  contended  that  no  case  conld 
be  cited  in  which  creditors,  not  parties  to  the  suit^  had  been  com- 
pelled to  giye  undertakings  of  the  nature  mentioned  in  the  peti- 
tion ;  but  supposing  the  undertakings  valid,  the  petitioner  was 
too  late  in  his  attempt  to  enforce  them  after  the  cause  had  been 
heard,  and  a  decree  made  on  further  directions.  With  respect  to 
the  direction  for  contribution  contained  in  the  original  decree, 
supposing  it  to  apply  to  the  present  application,  it  was  not  a 
direction  which,  in  practice,  had  been  acted  upon :  Lechmere  v. 
BrazierjQi)  Bluett  v.  J€ssop.{c)  That  clause,  however,  of  th^  decree 
was  wholly  inapplicable.  As  to  the  question  of  retainer,  it  was 
decided  in  Spicer  v.  Ja7ne8j{d)  that,  under  the  coxnmon  decree 
against  an  administrator,  directing  bis  intestate's  assets  to  be 
applied  in  a  due  course  of  administration,  the  Master  was  not 
entitled  to  go  into  the  consideration  of  transactions  between  the 
administrator  and  the  other  creditors  which  might  affect  the 
administrator's  right  of  retainer  for  a  debt  due  to  himself.    The 

right  of  the  administrator  in  this  case  to  retainer  was  not 
[*90]     aided  by  *the  suit  of  the  petitioner.     As  he  could  retain 

the  debt  in  full  without  any  concurrence  of  the  parties 
who  were  jointly  entitled  with  him,  those  parties  ought  not  to  be 
called  on  for  more  than  they  had  already  paid,  namely,  the  ex- 
penses of  the  proof  of  the  debts  dr27U  6^.  Sd  and  400L 

The  Yics-ChancblIiOIL — ^I  think  that  the  petitioaer's  claim 
is  not  defeated  or  prejudiced  by  the  circumstance,  that  the  court 
has  not  hitherto  noticed  or  recognized  it^  and  has  not,  before  the 
present  time,  been  asked  to  notice  or  recognize  it  Nor  do  I 
think  the  question  of  retainer  material  for  the  present  purpose. 
The  decision  as  to  retainer  merely  established  this — ^that,  in 
respect  of  ceartain  debts  in  which  the  administcator  was  interested, 

(i4  S  Madd.  i4t.  ^)  1  Sii8&  72,  YS. 

(e)  Jac  240,  24a.  ((i)  2  M7I.  ft  K.  38T. 
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lie  was  entitled  in  his  accounts  to  be  allowed  the  amount  in  full ; 
which  diminished  by  so  much  the  sums  to  be  distributed  among 
the  general  creditors.  The  court,  however,  has  decided,  that  the 
general  costs  of  the  suit,  the  costs  now  in  question,  should  be 
paid  out  of  the  fund,  that  fund  being  the  ultin^ite  surplus  of  the 
estate  in  the  hands  of  the  administrator,  After  making  all  just 
allowances,  which  allowances  are  said  to  include  the  sums  retained. 
This,  therefore,  exhausting  the  amount  otherwise  applicable  to 
the  payment  of  the  costs,  these  costs  cannot  be  paid  out  of  the 
estate,  and  the  creditors  paid  are  called  on  to  contribute.  The 
circumstance  that  they  have  been  paid  their  debts  in  full,  by 
reason  of  their  association  with  an  administrator  who  had  a  right 
of  retainer,  is  not  material.  In  point  of  &ct,  they  have  eome  in 
and  proved  their  debts  in  the  ordinary  mode ;  and  I  am  told, 
that  according  to  practice,  the  benefit  of  the  retainer  could  not 
otherwise  have  been  allowed  to  them.  Having  come  in  and 
proved,  and  obtained  the  benefit  of  the  suit  which  was  instituted 
on  their  behalf,  as  well  as  that  of  the  plaintiff  it  cannot  be  just, 
that  in  such  a  suit — a  suit  instituted  for  the  benefit  of  all 
the  creditors — one  alone  *should  bear  the  burden,  when  [*91] 
others  have  the  benefit  I  do  not  decide  whether  this 
case  is  within  the  precise  literal,  sense  of  the  expi^ssion  of  the 
decree:  *'The  parties  coming  in.  to  prove  are,  before  they  are 
admitted  creditors,  to  contribute  th^ir  proportion  of  the  expenses 
of  the  suit"  The  principle  is,  that  where  a  creditor's  suit  is 
properly  instituted  against  a  testator's  assets,  and  the  fund  to  be 
administered  is  insufficient  to  pay  the  plaintiff  his  costs,  those 
who  have  come  in  and  received  a  benefit  under  the  decree  must 
contribute  to  make  good  that  loss  which  the  plaintiff  has  borne 
on  behalf  of  all  the  creditors.  I  therefore  make  the  order  Ibr 
this  payment  The  division  of  the  costs  must  be  in  pn^rtion 
to  the  amount  proved  and  received. 
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In  re  Gbeen. 

1845:  Kay  2d.     . 

TTpon  &  petition  by  «  mortgagee  for  the  appointment  of  a  new  tn»tee  in  &e  room 

of  the  inlknt  heir  of -a  trustee  for  sale  under  a  mortgage  deed,  the  court  la  tha 

absence  of  the  mortgagori  lefosed  the  application. 

A  HOBTGAGS  of  Certain  fireehold  property  was  made  by  way 
of  conveyanoe  to  a  trustee  and  his  heirs,  in  trust  for  the  mortga- 
gor and  his  heirs,  until  de&ult  in  payment  of  the  mortgage-money, 
and  then  in  trust  for  sale,  with  or  without  the  consent  of  the 
mortgagor,  with  an  ultimate  trust  for  the  mortgagor,  of  the  sur- 
plus moneys  (if  any,)  after  satisfying  the  mortgage. 

The  trustee  died,  leaving  an  infant  heir. 

De&ult  having  been  made  in  payment  of  the  mortgage-money, 
a  petition  was  presented  by  the  mortgagee,  praying  that  the  infant 
heir  might,  under  the  stat  11  Geo.  4,  and  1  Will.  4,  c.  60,  sa  6 
and  22,  be  declared  a  trustee,  for  the  mortgagee,  and  might  be 
directed  to  convey  the  estate  to  a  new  trustee  for  sale. 

The  mortgagor  had  not  been  served  with  a  copy  of  the  petition^ 
dieie  being  some  difficulty  in  finding  him. 

Mr,  AmfkU^  for  the  petition* 

[*92]  *The  Yige-Chancellob  said,  that  the  trust  being  for 
the  mortgagor;  as  well  as  the  mortgagee,  and  the  mortgagor 
not  having  appeared,  the  prayer  of  the  petition  could  not  be 
granted*  And  his  Honor  ordered  that  the  petition  should  stand 
over  until  an  affidavit  was  produced,  that  the  mortgagor  could  not 
be  found,  or  until  he  was  served  and  brought  before  the  court 
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A  B(^citor*s  bill  of  costs  paid  ttnder  presson,  and  protested  against^  referred  for 

taxation. 
Vtotidat,  combined  with  other  drcnmstanoei^  may  be  a  ground  of  reference  of  a  bill 

of  costs  for  taxation. 
Where  there  is  evidence  of  pressure,  the  oonrt  wiS,  if  necessary,  direct  a  general 

reference  for  taxation,  although  in  the  petition  for  taxation,  some  only  of  the 

items  of  the  bUl  of  costs  may  be  objected  ta 

JoHKATHAN  DICKINSON,  being  entitled  in  fee  to  various  free* 
hold  and  copyhold  estates,  and  having  created  various  mortgage 
incumbrances  upon  them,  by  certain  indentures  of  lease  and 
release,  dated  ^e  30th  and  Slst  December,  18S6,  reciting  the 
various  mortgages,  and.by  certain  surrenders  of  even  date  with 
the  release,  conveyed,  in  consideration  of  800021  all  the  mortgaged 
premises  to  Sichard  Waddilove  and  his  heirs,  upon  trust  to  sell 
the  same,  either  with  or  without  the  concurrence  of  the  former 
mortgagees,  and  out  of  the  produce  to  pay  off  the  moneys  due 
on  the  former  securities  and  to  himself  and  to  pay  the  residue 
to  the  mortgagor ;  and  in  case  all  the  estates  should  not  be  sold 
for  these  purposes,  to  reKx>nvey  the  unsold  part  thereof  to  the 
mortgagor,  his  heirs,  and  assigns.  In  AprU,  18S7,  Waddilove 
was  admitted  to  the  copyhold  hereditaments. 

Throughout  these  transactions,  Messrs.  Alcock  k  Dixon  acted 
as  the  solicitors  of  the  mortgagor.  They  were,  also,  the  solioitODS 
of  the  mortgagee,  Mr.  Waddilove. 

*0n  the  22d  January,  1841,  a  mortgage  for  1800Z.,  to  [*98] 
Henry  Alcock,  of  the  firm  of  Alcock  k  Dixon,  and  Tho- 
mas Birkbeck,  being  one  of  the  mortgages  recited  in  the  convey- 
ance to  Waddilove;  was  paid  o£  By  a  surrender,  dated  the  same 
day,  Alcock  and  Birkbedc  surrendered  these  premises  to  Wad- 
dilove, and  by  an  indenture  of  the  same  day,  made  between  Al- 

(a)  The  Reporter,  having  been  ntaavoidablj  absent  dnring  the  greater  part  of  the 
diKimion  of  this  case,  is  indebted  to  Mr.  Bone  fbr  the  materials  from  whidi  Hw  ar> 
fomeols  hare  been  ditwa  np^  and  Ibr  th»  judgment 
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Gock  and  Birkbeck  of  the  one  pari,  and  WaddUove  of  ihe  other 
party  the  mortgagor  not  being  a  party,  it  was  declared,  that  ihe 
hereditaments  compiised  in  the  surrender  of  even  date,  were  sur- 
rendered to  Waddilove,  his  heirs  and  assigns,  upon  the  like 
trusts,  &a,  as  were  contaizied  in  the  indenture  of  the  SOth  Be- 
oember,  1836,  and  as  if  they  had  been  recited  therein  at  length. 

In  May,  1844,  Jonathan  Dickinson  died  intestate,  leaving  Mary 
Wilkinson,  the  wife  of  Henry  Wilkinson,  his  heir-at-law. 

On  the  17th  of  the  following  month  of  June,  Alcock  &  Dixon 
sent  to  Mr.  Wilkinson  their  bill  of  costs  relating  to  the  prepara* 
tion,  &C.  of  the  deed  of  the  22d  January,  1841,  and  to  various  let- 
ters requesting  payment  of  interest  to  Waddilove*  The  bill, 
amounting  to  89^  17«.  5(i,  was  accompanied  by  a  letter  in  these 
terms : — ''  Messrs.  Alcock  &  Dixon  will  feel  obliged  to  Mr.  Wil^ 
kinson  if  he  would  send  the  amount  of  these  small  accounts,  as 
they  have  been  standing  over  some  time."  On  the  24th  of  the 
same  month,  one  of  the  firm  of  Alcock  k  Dixon  sent  to  Mr. 
Wilkinson  a  letter  to  this  effect,  viz : — "  I  was  much'  surprised 
to  hear  that  our  bill  against  you,  and  the  late  Mr.  Dickinson^ 
was  handed  over  to  a  person  at  Rochdale,  without  any  explana* 
tion,  I  was  equally  surprised  on  my  writing  a  note,  some  days 
ago,  that  I  did  not  receive  any  answer  or  message  from  you,  but 
that  ydu  had  directed  Mr.  Artindale  to  call  upon  ua  What  we 
have  done  to  call  for  this  unusual,*  and  to  say  the  least  of  it,  un- 
courteous  behaviour,  I  do  not  know.  You  certainly  have  a  right 
to  select  your  own  professional  adviser,  but  pay  off  the 
[^^]  old  *one*  I  shall  wait  a  few  days,  and  if  no  settlement 
of  our  account  is  then  made,  I  shall  commence  actions. 
It  is  very  unpleasant  to  have  this  kind  of  correspondence,  but 
you  have  called  for  it" 

On  the  11th  July,  1844,  letters  of  administration  of  the  e&cts 
of  Diddnson,  were  granted  to  Mrs.  WiUdnson.  On  the  18th, 
Mr.  and  Mrs.  Wilkinson  executed  a  power  of  attorney  to  Gborge 
Haworlii,  authorising  him  to  seU  the  real  estates,  and  get  in  the 
personal  estate  of  the  intestate,  for  the  payment  of  his  debts. 
And|  on  the  18th  of  the  same  month,  they,  through  their  solid- 
tOTi  served  a  formal  notioe  <m  Aleook  &  Dixoui  as  the  soUcitQis 
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of  Waddilove,  to  the  effect,  that  they  would,  at  the  expiration  of 
dx  months,  pay  off  the  principal  sum  of  60002.,  then  due  to  Wad- 
diloYe  on  the  several  mortgages,  together  with  interest 

Soon  afle^  the  delivery  of  this  notice,  Mr.  and  Mrs.  Wilkinson 
conveyed  the  equity  of  redemption  in  the  mortgaged  property 
to  Haworth,  upon  trust,  to  sell,  and  out  of  the  produoe  to  pay 
off  all  incumbrances,  and  to  pay  over  the  balance  as  in  the  deed 
mentioned.  Haworth  afterwards  proceeded  to  sell  the  property, 
in  lots,  to  nine  different  purchasers ;  and,  as  the  several  lots  were 
sold  free  from  Waddilove's  mortgage,  he  was  made  a  pali^  to 
them  to  convey  the  l^al  intei^t 

On  ike  18th  December,  1844,  many  of  the  drafts  of  these  (xm- 
veyances  were  sent,  by  the  mortgagor's  solicitor,  to  Messrs.  Al^ 
cock  &  Dixon  for  their  perusal  and  approval  on  the  part  of  Wad- 
dOove.  The  rest  were  sent  on  the  Slst^  together  with  a  letter, 
containing  a  request,  that  Messrs.  Alcoek  k  Dixon  would  send 
an  account  of  principal  and  interest  due  to  Mr.  Waddilove  to  the 
18th  of  the  aisuing  month,  and  an  account  of  Messrs.  Alcook  & 
Dixon's  costs  at  their  convenience. 

The  bill  of  costs  so  requested  to  be  sent,  was  hot  deliv- 
ered by  Messrs.  Alcoek  &  Dixon  to  the  mortgagor's  ^^do-  [^96] 
licitors  until  the  evening  of  Saturday,  the  11th  January, 
the  day  of  payment  of  the  mortgage  being  the  following  Mon- 
day, and  the  meeting  of  all  parties  for  that  purpose  having  been 
appointed  for  that  day.  The  bill  so  delivered  was  headed,  "  The 
Heiress  at  Law  of  Jonathan  Diddnson  deceased,  and  her  trustee, 
to  Alcoek  &  Dixon,  Dr. ;"  and  the  first  chas^  in  the  bill  was, 
"  Bill  delivered,  89£  175.  6d.,"  being  the  amount  of  the  forxMr 
bill.  The  entire  amount  of  the  bill  last  delivered;  including  dus 
charge,  was  152L  8^.  4d, 

The  mortgagor's  solicitor  complained  at  the  meeting,  of  what 
he  considered  improper  and  excessive  charges  in  both  bills ;  but, 
as  Messrs.  Alcoek  k  Dixon  refused  to  permit  Ae  redemption  to 
take  place,  except  upon  payment  of  the  whole  16221  8^.  4d^  the 
mortgagor's  solicitor  paid  that  amount  under  protest. 

The  present  petition;  which  was  presented  by  Henry  Wilkin- 
son, and  Mary  his  wifo,  and  George  Haworth,  (who  had  been  ap- 
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pointed  receiver  ci  the  real  and  personal  estate  of  the  inteatatei 
in  a  suit  brought  by  the  creditors  for  admiBistering  the  intestate's 
estate.)  after  stating  tfaetse  fisiots,  which  were  verified  by  affidavit^ 
and  setting  forth  various  items  in  the  bills  of  costs,  in  regard  to 
which  the  petitioners  conceived  themselves  aggrieved,  and  sug- 
gesting, with  respect  to  the  bill  first  delivered,  that  the  deed  of 
the  22d  Jaitiuary,  1641,  was  wholly  unnecessary,  prayed  that  it 
might  be  referred  to  the  taxing-master  to  tax  the  bills,  and  that 
in  case  an  overpayment  should  have  be^i  made,  Messrs.  Alcock 
&  Dixon  might  be  ordered  to  refund. 

On  the  side  of  Messrs.  Alcock  &  Dixon,  it  was  stated  by  affidar 
Yit,  that  the  draft  conveyances  and  surrenders  to  the  several  pur- 
chasers and  re-conveyances  to  George  Haworth,  aipounted  to 
twenty  in  number,  and  that  many  of  them  were  upwards  of 
.  ninety  folios  in. length;  and  that  but  few  of  the  iogross- 
1]^]  ments  were  sent  for  examination  until  a  few  *days  before 
the  ISth  Jan;uary.  It  was  also  stated,  with  respect  to  the 
first  1:h11  of  costs,  that  the  petitioner  Wilkinson,  who,  with  his 
wife,  had  acted  jointly  with  the  intestate  in  the  mortgage  mat- 
ters, had  known  of  its  existence  for  some  time  previoutdy  to  its 
being  delivered. 

Mr.  BusseU  and  Mr.  MeUxilfe,  in  support  of  the  petition. — In 
flie  first  placcj  the  bill  of  costs  of  8921  lis.  Set,  forming  the  first 
item  in  the  lai^ger  bill,  is  not  to  be  considered  as  the  mcnigagee's 
costs,  and|  therefore,  ought  not  to  huve  been  demanded  as  a  pre- 
linunary  to  the  redemption  of  the  estate.  The  remedy  for.  that 
amount  was  against  the  personal  representative  of  the  mortga- 
gor. These  costs  had  nothing  to  dowith  the  costs  of  the  mort- 
gagee as  such.  As  to  that  bill,  therefore,  and  it  niust  be  taken 
as  a  distinct  bill,  and  not  as  a  single  item  in  the  new  bill — ^the 
petitioner's  objection  is  to  the  whole.  With  regard  to  the  greater 
bill,  although  objections  to  particular  items  only  are  taken  by 
the  petition,  yet  that  does  not  preclude  the  court  from  ordering 
the  general  reference.  The  powers  given  by  the  act  6  &  7  YioL 
c  78,  are  very  large.  By  the  41st  section,  the  payment  of  a.  bill 
of  costs  is  in  no  case  to  preclude  the  court  fix>m  referring  the  bill 
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for  taxation,  if  the  circamstances  of  the  case  require  it ;  provided 
the  petition  be  presented  in  proper  time.  One  object  of  the  Le- 
gislature was  to  prevent  undue  pressure  by  solicitors  in  mattes 
unconnected  with  any  suit  or  action :  in*  re  Zee8,{a)  Horbck  v. 
Smith.{b)  That  pressure  existed  in  this  case  no  man  can  doubt 
The  bill  was.  not  delivered  until  the  very  eve  of  the  comple- 
tion of  the  conveyances  to  the  purchasers.  At  that  time  it  was 
impossible  for  the  petitioners  to  refuse  payment,  for,  if  they  had, 
the  appointment  of  so  many  parties,  some  coming  £rom 
long  distances  to  complete  their  ^purchases,  must  have  [^7] 
been  abandoned,  and  new  appointments,  at  a  great  ex-  ^ 
pense,  miist  have  been  made.  There  would  have  been  also  the 
risk  of  the  purchasers  raising  objections  to  completing  the  pur- 
chases, on  the  ground  of  the  conveyances  not  being  ready  at  the 
time  agreed.  Besides,  the  payment  was  made  not  only  under 
pressure,  but  under  protest  against  its  fiumess.  The  right  of  the 
petitioners  is  plain,  to  have  a  reference  for  the  taxation  of  the 
whole  bill. 

I 

Mr.  Simpkinson  and  Mr.  HeaAJidd^  for  the  respondents — Tbd 
bill  for  S9L  lla.  6d  was  never  objected  to  by  the  intestate,  or  by 
Wilkinson  on  his  behalf^  and,  after  the  testator's  death,  was  paid 
by  his  representative.  The  Court,  therefore,  as  to  that  bill,  had 
no  authority  to  order  the  taxation  upon  any  petition  whatev^, 
and  clearly  not  on  the  petition  of  Haworth,  the  mere  estate  agent 
of  the  other  petitioners.  Before  the  statute  neither  of  the  bills 
would  have  been  taxable,  and  it  is  submitted,  that  for  the  fm- 
going  reasons,  the  smaller  one  is  not  taxable  even  now.  ^  As  to 
the  larger  bill,  the  petitioners  say,  that  it  was  paid  under  protest ; 
but  protest  of  itself  is  not  enough.  There  must  be  evidence  of 
imposition  or  fraud :  in  re  Thompson,{c)  Unless  the  bill  is  tax- 
able for  other  reasons,  protest  cannot  make  it  so.  Pressure  may 
certainly  make  a  bill  taxable,  but  pressure  must  arise  from  the 
conduct  of  the  party  who  demands  payment,  not  from  the  acts 
of  the  party  paying.    It  is  said  that  payment  in  this  case  was 

(a)  6  Be«T.  410.  (ft)  3  KyL  Ar  Or.  496.  (<)  14  Law  Jmmi.  (Gh.)  137. 
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£n€8d ;  becaose,  if  not  made,  tiie  petitioners  must  have  giren  up 
the  sales,  at  least  for  that  time.  That»  however,  was  their  own 
SkoIU  Havii^g  thooght  fit  to  make  the  mortgagee  a  party  to  the 
oon vejanoes  to  the  purchasers,  it  was  impossiUe  for  hia  solidton 
to  make  oat  their  billof  oosts  until  jost  before  the  time  for  oom? 

pletion ;  for  they  oould  not  before  know  what  charges  for 
[^8]    attendanoea  and  for  other  matters  they  *might  have  to 

make.  The  plain  duty  of  the  petitioners  was,  to  tender 
to  the  mortgagee  his  principal,  interest^  and  costs,  and  take  from 
him  a  re*conveyance ;  he  had  nothing  to  do  with  the  purchaser. 
It  cannot  be  said  that  a  mortgagor,  who  by  his  own  acts  occasions 
delay  in  the  delivery  of  the  bill  of  costs  of  the  mortgagee's  solici- 
tor, is  entitled  to  pay  it  under  protest^  and  thm  to  tax  the  bilL 
With  reforence  to  the  larger  bUl,  the  petitioners  having  selected 
such  items  as  they  object  to,  cannot  claim  to  tax  the  bill 
generally :  per  Lord  OottenluuB,  in  ex  parte  Andrew8.{a) 

Ths  Yxce-Chancellor. — ^If  I  thought  that  Lord  Cottenham 
meant  to  lay  down  any  general  rule,  that,  in  a  case  circumstanced 
as  this  is,  it  is  necessary  or  right  to  enter  into  a  consideration  of 
the  items  of  the  bill,  or  any  of  them,  I  should  probably  enter 
into  such  a  consideration ;  but  I  do  not  think  that  his  lordship 
intended  to  do  so.  I  do  not  so  read  and  understand  ex  park 
Andrew8j  the  case  which  has  been  mentioned.  I  consider  the 
oouise  that  I  intend  to  take  as  not  inconsistent  with  any  general 
rule.  In  my  view  of  this  case,  it  is  not  necessary  to  offer  an 
opinion  upon  any  of  the  items  of  the  bill ;  it  must  go  to  the 
Master  for  taxation,  with  the  observation  that  I  give  no  opinion 
whatsoever  whether  it  will  be  considerably  reduced  or  reduced 
at  all,  by  the  taxation — ^no  opinion  for  or  against  a  single  itenii 
either  as  to  amoimt  or  prindple.  The  ease  will  go  perfectly 
fiee  to  the  Master.  I  direct  the  taxation  on  the  ground  that  the 
bill  was  paid  under  circumstances  of  pressure.  By  this  I  do  not 
mean  any  censure  on  the  gentleman  who  received  payment  of 
Ihe  bilL    I  do  not  mean  to  intimate  or  to  suggest  that  the  prea- 

(b)  13  Iaw  Journ.,  (Oh.)  iS2. 
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Bare  was  improper ;  but  pressare  there  was  at  tlte  time  when  the 
bill  was  paid.  The  mortgagor  had  sold  to  nine  purehasers, 
to  the  cbnyeyances  to  whom  the  original  ^mortgagee  was  [*99] 
made  a  party.  On  the  18th  of  Janoary,  all  parties  met 
to  complete ;  and  I  must^  on  the  whole  evidence,  not  fi>i^tting 
that  the  solicitor  of  the  mortgagee  had  been  the  solicitor  for  the 
mortgagor,  take  it  that  the  bill  was  paid  under  protest  Ftotest 
of  itself  may  not  be  material ;  bnt,  connected  with  oth^  dreum- 
stances,  it  may  be.  In  this  case  it  is,  in  my  opinion,  one  of  Uttd 
circttmstances  to  be  attended  to,  more  particolarly  as  there  was 
an  offer  to  refer,  and  that  offer  was  not  accepted.  It  has  been 
said,  tha%  although  there  was  an  offer  to  refer,  the  offer  was  not 
accompanied  by  an  offer  to  pay :  that  is  not  material,  nor  is  it 
material  that  it  was  not  met  by  any  counter  offer.  I  think  ^t 
the  bill  was  paid  under  pressure,  and  not  paid  the  less  under 
pressure  because,  the  matter  was  so  conducted  that  the  bill  could 
not  be  or  was  not  delivered  until  a  very  late  period,  probably 
not  before  the  Saturday,  or  not  long  before.  I  have  no  doubt 
whatever,  therefore^  that  this  is  a  case  in  which  the  bill  ought 
to  be  sent  for  taxation.  A  distinction  has  been  reasonably  argued 
to  exist  between  the  892^  and  the  11021  If  this  case  had  wholly 
tamed  on  the  261 1  do  not  say  what  I  should  have  done ;  but^ 
considering  that  I  must  send  the  bill,  as  to  more  than  100/.  for 
taxation,  and  considering  that  the  &st  item  in  the  bill  is  the  WX 
for  89il,  I  think  that  I  ought  not  to  sever  the  two.  Lei  the  costs 
of  the  petitioui  and  of  the  taxation,  be  reserved. 
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[♦100]  ♦Edwabds  V.  Bbowke. 

1846 :  May  24Ui  and  26th. 

Sale  of  a  reversionaiy  interest  in  real  and  penxmal  propertj  set-  aaSde  on  the  ground 
•  of  inadequa^  of  price. 

BoBKBT  Hu/TOK  Ak0UIN,  bj  his  will  deyised  and  bequeathed 
tihe  lesidae  of  his  real  and  personal  property  to  the  defendant^ 
Mary  Browne,  for  life,  and  after  her  decease  to  the  plaintiff 
Charles  Edwards  who  was  a  nephew  of  the  defendant,  his  exe- 
cutors, administrators,  and  assigns,  provided  that  it  should  be 
lawful  for  the  said  Mary  Browne,  if  she  should  think  proper  by 
deed  or  will,  legally  executed,  to  subject  and  charge  the  whole 
or  any  part  of  such  real  and  personal  estate  to  and  with  the  pay* 
ment  of  any  annual  sum  not  exceeding  the  sum  of  2021  a  year,  for 
the  benefit  of  Emma  Edwards,  the  plaintiff's  sister,  for  her  life, 
in  such  manner  and  form  as  the  said  Mary  Browne  should  think 
fit ;  and  the  testator  appointed  Thomas  Todd  and  Mary  Browne 
his  executor  and  executrix. 

The  testator,  at  the  date  of  his  will  and  of  his  death,  which 
took  place  in  July,  1888,  was  the  owner  of  fireehold  and  leasehold 
property  at  Torquay.  He  was  also  possessed  of  considerable 
personal  estate,  and  of  an  estate  in  Jamaica. 

Thomas  Todd  acted  for  a  short  time  only  in  the  trusts  of  the 
will. 

By  indentures  of  lease  and  release  of-  the  20th  and  21st  No- 
vember, 1885,  made  between  the  plaintiff  of  the  first  part,  Wil- 
liam Kitson  of  the  second  part,  and  the  defendant  of  the  third 
part,  reciting  a  loan  by  Kitson  to  the  plaintiff  of  26021  on  the 
security  of  the  property  after  mentioned,  and  reciting  that  the 
defendant'  had  contracted  with  the  plaintiff  for  the  purchase  of 
all  the  plaintiff's  interest  in  the  re^I  and  personal  property  of  the 
testator  (except  his  estate  in  Jamaica,  and  his  plate)  for  170021, 
out  of  which  Kitson  was  to  be  paid  his  debt  and  interest ;  it  was 
witnessed,  that  in  consideration  of  2882.  paid  by  the  de- 
[nOl]    fendant  *to  Kitson,  aaid  of  141721  alleged  to  be  paid 
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by  the  defendant  to  the  plamti£^  but  of  which,  in  fact  the 
8am  of  7002.  was  kit  outstanding  joh, the  defendant's  bond,  the 
plaintijBF  conveyed  all  his  interest  in  -MUe  estates  of  the  testator 
(except  the  estate  in  Jamaica,  and  the",  tc^tor's  plate)  to  the 
defendant^  her  heirs,  executors,  &c.,  for  Hel: -Absolute  use  and 
benefit  '    >*'    .- 

By  an  indenture  bearing  eyen  date  with  the  before-tototioned 
indenture  of  release,  aftet  reciting  the  testator's  will,  &iSd  that 
Thomas  Todd  and  the  defendant  had  paid  all  the  testator's  debffr 
and  legacies,  an4  that  all  accounts  of  the  personal  estate  ixSi 
effects  of  the  testator,  and  of  all  the  moneys  received  by  Thomas' 
Todd  and  the  defendant,  as  such  executors,  and  all  other  trans* 
actions,  matters,  and  things,  relating  to  or  concerning  the  execu- 
torship of  the  testator's  estate,  had  been  produced  and  exhibited 
by  Todd  and  the  defendant  to  the  plaintiff,  who  was  fully  satis- 
fied therewith,  and  reciting  the  purchase  of  the  plaintiff's  rever- 
nonary  interest  under  the  indenture  of  even  date ;  it  was  wit- 
nessed, that,  by  the  present  indenture,  the  plaintiff  remitted,  re- 
leased, and  forever  discharged  Thomas  Todd  and  the  defendant, 
their  heirs,  &c.,  from  all  clauses  and  provisions  in  the  will,  and 
firom  all  actions  and  suits  relating  to  the  testator's  estate,  except 
the  Jamaica  estate  and  the  pfitte. 

The  bill  alleged  that  the  plaintiff  attained  his  majority  in  July, 
1884,  and  that,  not  being  possessed  of  any  other  property,  and 
being  in  want  of  money,  he  entered  into  a  treaty  with  the  de- 
fendant for  the  sale  of  his  reversionary  interest  under  the  testa- 
tor's will ;  and  that  he  was  ultimately  induced  by  the  defendant's 
brother-in-law,  a  Mr.  Ley,  to  sell  his  interest  in  that  part  of  the 
property,  before-mentioned,  to  the  defendant  at  17001  That  the 
contract  was  carried  into  execution  by  means  of  the  before-men- 
tioned conveyance,  at  tbe  date  of  which  the  defendant's 
age  was  63.  That  no  solicitor  acted  for  the  plaintiff  *in  [*102] 
the  course  of  the  transaction,  except  in  regard  to  the 
preparation  of  the  deed.  That  this  sale  was  at  an  undervalue, 
as  would  appear  from  the  fact,  that  the  defendant  afterwards  sold 
certain  portions  of  the  property  at  an  advanced  value,  and^  in 
particular,  that  she  had  sold  the  reversion  expectant  upon  her 
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life  interest  ia  a  freehold  mapiE&^n)  called  Southampton  Yillai 
with  some  adjoining  landj  Ibr^ing  part  of  the  property  in  ques- 
tion,  for  the  sum  of  ISy^** 

The  bill  prajec^'^&i^t;  the  deeds  of  November,  1835,  so  &r  as 
they  related  to  4^  defendant,  might  be  declared  void  against  the 
plaintiff,  the  {^laihtiff  being  willing  to  re-pay  the  17001  and  inte- 
rest, or  C^^*ft  off  against  the  180021  and  interest.  The  bill  also 
prgje^apcbunts  of  the  testator's  real  and  personal  estate,  &a 
.'\0^he*  defendant,  by  her  answer,  (filed  in  July,  1848,)  admitted 
.  \  tc<(t  in  January,  1841^  she  sold  the  reversion  in  fee,  expectant  on 
*her  decease,  in  Southampton  Villa,  to  Mr.  Coleridge,  at  the  sum 
of  1800J1,  of  which  she  had  received  80021,  the  residue  of  the  pur> 
chase-money  being  left  outstanding  on  Mr.  Coleridge's  bond ;  but 
she  insisted  that  1800/.  was  an  excessive  price,  the  purchaser 
having  been  induced  to  give  that  sum  by  reason  of  his  recent 
purchase  of  the  property  adjoining.  She  farther  admitted  that 
she  had,  in  March,  1836,  sold  a  cottage  and  land,  part  of  the  tes- 
tator's estate,  for  149/. ;  and  that  she  had  sold  to  Mr.  Sheddon  a 
leasehold  property  of  the  testator,  called  Bagshaw's,  held  for  a 
term  of  ninety-nine  years  from  May,  1846,  determinable  on  the 
death  of  the  survivor  of  three  lives,  (the  age  of  the  oldest  being 
fifteen,)  for  4502L  This  price,  however,  she  alleged  to  have  been 
given  because  the  purchaser  was  owner  of  the  reversion. 

It  appeared  from  the  schedule  to  the  answer,  that,  including 
the  value  of  the  household  furniture,  which,  for  the  purposes  of 
probate  duty,  was  set  at  42421,  but  which  was,  as  the  de- 
[*103]  feudant  contended,  too  high  a  valuation,  and  ^including 
two  bond  debts  of  6021  and  1021,  the  balance  of  personal 
estate  received  by  defendant,  after  payment  of  all  known  debts 
and  legacies,  was  176021  There  was,  however,  a  mortgage  debt 
for  6862. 

On  the  part  of  plaintiff^  two  actuaries  of  assurance  offices  and 
two  valuers  were  examined.  One  of  the  actuaries  stated  the 
value  of  the  plaintiff's  reversionary  inter^t  in  the  property  sold 
in  November,  1836,  to  be  282321  Ss^  after  deductiag  for  the  value 
of  the  annuity  to  Miss  Edwards,  and  adding  the  value  of  the  loss 
arising  from  the  delay  in  payment  of  the  defendant's  bond  for 


CASES  IN  CHAKCEBY.  108 


l846.-^Edwarda  t.  Browne. 


700L  This  yalnation  was  the  highest.  The  lowest  valuation 
was  that  of  one  of  the  valaers,  who  estimated  the  valae  of  the 
same  interest  (without  taking  into  consideration  the  other  cif- 
cmnstances  just  mentioned)  at  195121 16^. 

It  appeared  from  the  plaintiff's  evidence,  that,  at  the  latter 
part  ot  the  year  1886,  he  was  much  pressed  for  moiiej  to  pay 
his  tradesmen's  bills.  It  did  not  appear,  however,  that  his  cir* 
cumstances  were  desperate,  or  that  any  fraud  had  been  practised 
upon  him  in  relation  to  the  sale;  dn  the  contrary,  one  of  his 
witnesses  stated  his  belief  that  Mr.  Ley,  who  assisted  in  the  sale, 
was  incapable  of  taking  advantage  of  the  plaintiff,  or  acting  uu* 
lairly. 

From  Mr.  Ley's  evidence,  on  the  part  of  the  defendant,  it  ap- 
peared, that  the  negotiation  for  the  sale  was  entered  into  at  the 
instance  of  the  plaintiff,  and  much  against  the  wishes  of  the  de- 
fendant  The  deponent,  however,  ultimately  prevailed  upon 
the  defendant  to  purchase  the  property  at  170021,  which,  after 
much  careful  attention,  and,  according  to  the  best  of  his  judg> 
ment,  he  believed  to  be  the  fair  price.  He  stated,  that  he  had 
had  considerable  experience  in  matters  relating  to  the  sale  and 
purchase  of  lands  in  the  neighborhood  of  Torquay,  and  he  con- 
sidered that  the  value  of  land  in  and  about  that  place  had  in- 
creased 502.  per  cent  since  1885. 

♦Mr.  Wigram  and  Mr.  Prior,  for  the  plaintiff!— In  [♦104] 
Oowland  v.  De  Fariaj{a)  Sir  William  Grant  says : — "  In 
considering  the  case  of  Evans  v.  Peacock,  I  found  the  doctrine 
of  the  court  perfectly  established,  that  it  is  incumbent  upon  those 
who  have  dealt  with  an  expectant  heir  relative  to  his  reversion- 
ary interest,  to  make  good  the  bargain ;  that  is,  to  be  able  to 
show  that  a  full  and  adequate  consideration  was  paid."  [The 
Vtce- Chancellor. — ^Has  not  the  sufficiency  6f  the  ground  on  which 
that  eminent  judge  made  this  statement  been  questioned?]  In 
Eincksman  y-  Smith,{b)  Sir  John  Leach  considered  the  doctrine 
of  Sir  William  Ghrant  too  well  established  to  be  departed  from ;  - 

(a)  17  Vea  24.  (5)  3  Buaa.  433. 
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and  in  Aldboraugh  v.  7^e,(a)  Lord  Cottenham  appears  to  haTe 
abided  by  it  Here,  however,  the  plaintiff  has  evidence  to  show 
that  the  price  given  was  lOOOZ.  too  little. 

Mr.  JRussdl  and  Mr.  B^d,  for  the  defendant — ^In  Lord  Chester' 
field  v.  Janssenj{b)  Lord  Hardwicke  says : — "  The  last  head  of 
fraud  on  which  there  has  been  relief,  is,  that  which  infects  catch- 
ing-bargains with  heirs,  reversioners,  or  expectants  in  the  life  of 
the  father,  &c.,  against  which,  relief  always  extended.  These 
have  been  generally  mixed  cases,  compounded  of  all  or  several 
species  of  fraud  ^  there  being  sometimes  proof  of  actual  fraud, 
which  is  always  decisive.  There  is  always  fraud  presumed,  from 
the  circumstances  or  conditions  of  the  parties  contracting."  These 
observations  show,  that  mere  inadequacy  of  price  is  not  a  ground 
for  rescinding  a  contract  of  this  nature.  There  must  be  some 
evidence  of  fraud  or  pressure.  There  is  no  such  evidence  here. 
The  plaintiff,  therefore,  to  use  the  words  of  Lord  Brough- 
[*105]  am,  in  King  v.  Hamhij(c)  "  is  *not  to  be  treated  differ- 
ently from  other  persons ;  he  is  not  exempt  from  the 
rule  which  forbids  a  party  to  repudiate  a  dealing  of  which  he 
voluntarily  and  freely  is  a:vailing  himself."  The  plaintiff  was 
not  a  pauper,  or  even«a  debtor,  except  to  the  extent  of  owing  a 
few  tradesmen's  bills  of  small  amount  The  defendant  was  not 
a  trustee  as  to  the  realty.  According  to  the  evidence  of  Mr.  Ley, 
the  plaintiff  and  defendant  never  came  in  contact  on  the  subject 
of  the  purchase^  Ley  was  related  to  both,  was  the  common 
friend  of  both,  and  set  the  value.  The  plaintiff  was  not  under 
any  pressure.  The  position  of  the  purchaser  here  was  the  same 
as  that  of  the  purchaser  in  SheUy  v.  N(2sh.{d)  There  the  price 
was  below  the  real  value,  yet,  as  there  was  no  personal  dealing 
between  the  vendor  and  purchaser,  the  sale  was  upheld.  The 
cases  of  Headen  v.  Eosher^ie)  and  Potts  v.  Owrtxs^ig)  show  to  what 
extent  the  evidence  of  actuaries  is  of  weight  under  circumstances 
like  the  present    The  rule  laid  down  by  Sir  William  Grant,  in 

(a)  "r  a  ft  Fid.  436.         (6)  2  Yez.  sen.  126,  167.  (e)  2  BC.  ft  E.  466,  480. 

(i)  3  Mftdd.  232.  (e)  M'CleL  ft  Y.  89.  (;)  Younge,  643. 
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Oowland  t.  2^  jPbm,  has  been  pnt  an  end  to,  by  the  decision 
in  Lord  AldborougKa  case,  the  effect  of  which  is,  that,  before  the 
court  will  set  aside  a  sale  of  this  nature,  all  the  attendant  cir- 
cumstances  will  be  taken  into  consideration,  and  not  merely  the 
&ct,  that^  the  defendant  cannot  prove  that  he  has  given  full 
value.  In  Bawtree  v.  Wat3on^{a)  Sir  John  Leach  says : — "  The 
rule'  of  the  court,  that  the  purchaser  of  a  reveraonary  interest,  in 
order  to  support  its  title,  must  establish  that  the  price  paid  was 
a  full  consideration,  is  founded  upon  the  presumption  that  the 
parties  dealing  do  not  stand  upon  equal  terms ;  that  the  vendor 
sells  from  the  pressure  of  distress,  and  that  the  purchaser,  who 
has  not  paid  a  full  pri<3e,  has  taken  advantage  of  that  pressure. 
Where  the  inadequacy  of  price  is  the  sole  ground  for 
the  interference  of  the  court,  and  the  decree  *of  the  [*106j 
court  is,  that,  the  conveyance  should  stand,  as  a  secu- 
rity for  the  price,  the  suit  is  considered  as  in  the  tiature  of  a  bill 
of  redemption,  and  the  vendor  is  charged  with  the  costs  of  the 
suit" 

The  Vicb-Chancellor.— In  estimating  the  "value"  of  a  re- 
versionary interest,  the  apparent  amount  of  the  property  is  plainly 
not  all  that  is  to  be  considered  ]  its  nature,  its  position,  and  other 
particulars,  certainly  must  be  considered  as  affecting  the  value  of 
the  interest  sold. 

It  is  probably  true  that  landed  property  at  and  about  Torquay 
has  been  progressively  increasing  in  value  since  the  year  1835. 
It  is  probably  true,  also,  that  both  Mr.  Coleridge  and  Mr.  Shed- 
don,  in  the  circumstances  in  which  they  Mirere  placed,  gave,  for 
personal  reasons,  very  high  prices  for  the  property  which  they 
bought ;  and  I  assume,  also,  that,  of  the  debts  due  to  the  testa- 
tor's estate,  the  585Z.  secured  by  mortgage,  was  the  only  good 
debt  I  assume,  also,  as  true,  or  highly  probable,  that,  circum- 
stanced as  this  property  was,  the  plaintiff  would  have  found  it  a 
difficult  and  expensive  matter  to  effect  a  sale  of  his  interest,  at  a 

fair  price,  to  a  stranger.     After  having  given  all  the  weight  that 

« 

,  (a)  3  iiyl  ft  K.  339,  341. 
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I  think  due  to  each  of  these  considerationSr  I  hare  found  it  im- 
possLble^  in  my  judgment,  to  reduce  the  fair  value,  the  market 
value,  of  the  interest  sold  in  1835,  at  that  time,  to  so  low  an 
amount  as  19002.  The  price  given  was  1700Z.  I  think  that, 
upon  the  sale  of  a  reversionary  interest  by  private  contract,  the 
di^erence  between  17001  and  1900L  is  material — ^whether,  of  ne- 
eessity,  in  all'<3ases  decisive,  I  do  not  say.  The  sale  effected  in 
the  present  case,  was  a  sale  by  a  man  under  23,  not  probably 
embarrassed,  but  straitened,  certainly,  in  his  circumstances^  very 
desirous  of  obtaining  money — of  having  the  command  of  money 
— «.nd  having  no  property,  except  that  reversionary  interest, 
which  he  derived  under  the  will  in  question,  subject 
[*107]  only  to  this  remark — *that  in  November,  1834,  four  or 
^  five  months  after  he  attained  his  majority,.he  appears  to 

have  borrowed  from  Kitson  2501,  upon  the  security  of  this  re- 
versionary property,  which  appears  to  have  been  all  expended 
before  this  transaction  of  1835,  and  no  account  or  explanation  is 
given  of  the  mode  in  which  it  was  expended.  Now,  I  think  the 
circumstance  which  I  have  just  mentioned  one  not  to  be  disre- 
garded. And  of  a  considerable  portion  of  the  property  in  which 
this  reversionary  interest  was  sold,  the  purchaser  was  herself  the 
trustee ;  she  was  executrix  of  the  testator  by  whose  will  it  was  devi- 
sed, and  tenant  for  life  of  that  part  of  the  property  among  the  rest. 
Taking  all  the  circumstances  together,  I  am  of  opinion,  that  this 
dealing  with  a  reversionary  interest,  if  the  plaintiff  considers  it  to 
be  for  his  benefit  to  press  the  matter,  cannot  stand. 

The  plaintiff  consentiiig^  and  undertaking  not  to  dispute  or  question  ihe  sales 
made  to  Coleridge,  Sneddon,  and  Bales,  Dbolake,  that,  the  deeds  of  N6vember, 
1836,  ought  to  stand  only  as  securities  to  the  defendant  for  the  re-payment  to  her 
of  the  sum  of  17001,  and  interest  thereon,  and  for  suoh  sums,  if  any,  as  ought  to  be 
paid  to  her  by  the  plaintiff,  subject  to  such  deductions  as  the  plaintiff  is  entitled  to 
make  thereout  Refer  it  to  the  Master,  to  compute  interest,  at  5l  per  cent  on 
lOOOi  and  7001.,  from  the  times  when  they  were  paid,  respectively,  by  the  defend- 
«nt;>and  of  all  sums  paid  by  the  defendant  to  the  plaintiff,  or  tor  his  use,  in  respect 
of  interest  on  the  700^  Take  an  account  of  the  purehaae-moneys  received  from  the 
purchasers  Eales,  Sheddon,  and  Ck)leridge;  and  let  the  80 0£  be  applied  as  at  the 
time  when  it  was  received,  in  reduction  of  the  interest  and  principal  due  in  respect 
of  the  lOOOi  and  7001 ;  and  take  an  account  of  the  interest  received  from  Coleridge 
on  the  lOOQL 
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♦Wabkbn  V.  Postlethwaite.  [*108] 

1845:  May  26th. 

A  married  woman  hftTing  power  under  her  marriage  settlement  to  dispose  of  per- 
sonal estate  by  a  will  to  be  signed  and  published  by  her  in  the  presence  of  two 
or  more  credible  witnesses^  made  her  will  in  pursuance  of  the  power,  and  signed 
her  name  at  the  foot  of  it  Then  followed  the  signature  of  thr^  witnesses,  and 
below  those  signatures  was  a  memorandum  in  the  handwriting  of  the  testatrix, 
to  the  effect  that  the  wiUliad  been  signed  and  sealed  by  her  in  the  presence  of 
the  above  three  witnesses.  Upon  the  examination  of  the  witnesses  after  the 
death  of  the  testatrix,  two  of  them  deposed  to  the  testatrix  having  signed  the  will 
in  the  presence  of  all  the  witnesses,  but  the  third  stated  her  belief  that  the  will 
had  been  signed  before  the  witnesses  entered  the  room : — Held,  that  coupling 
the  memorandum  with  the  testimony  of  the  witnesses,  there  was  sufficient  evi> 
dence  of  signing  in  the  presience  of  the  witnesses,  or  two  of  them,  to  satisfy  the 
requisition  of  the  ^wer  in  that  respect: — £klH  also,  that  the  testatrix  calling  the 
witnesses  to  attest  her  will,  sealing  it,  and  declaring  it  to  be  her  act  (which  cir- 
cumstances were  given  in  evidence)  thereby  published  her  will  within  the  mean- 
ing  of  the  power: — JleU  Airther,  that  as  no  attestation  clause  was  rquired  by  the 
power,  the  omission  of  any  statement  as  to  publication  in  the  memorandum  (con- 
ridered  as  an  attestation  daase)  was  immaterial  v-^ffeld,  therefore,  under  aU  the 
circumstances  of  the  case,  that  the  will  was  a  due  execution  of  the  power. 

Where  an  attestation  clause  is  not  required,  the  mere  circumstance,  that  there  is  an 
attestation  clause  specifying  certain  things,  does  not  exclude  evidence  that  other 
things  were  done  besides  those  which  are  attested. 

Legacies  of  stock  given  by  a  married  woman  by  ber  will,  executed  in  pursuance  of 
power,  held,  notwithstanding  the  stock  was  misdescribed,  to  be  specific;  and  the 
ooats  of  a  suit  instituted  by  the  executrixes,  who  were  also  the  residuary,  legatees 
of  the  testatrix  for  the  purpose  of  having  the  trusts  admitted,  directed  to  be  borne 
rateably  by  the  specific  legacies. 

Sir  William  Elias  Taukton  by  his  will  directed  one-eighth 
of  the  proceeds  of  the  sale  and  conversion  of  his  residuary  real 
and  personal  estate,  to  be  invested  upon  certain  trusts  for  the 
benefit  of  his  daughter  Elizabeth,  and  such  husband  as  she  might 
happen  to  marry,  and  the  children  of  such  marriage ;  and  he 
gave  power  to  his  daughter  to  revoke  or  alter  the  trusts,  with  the 
consent  of  the  trustees,  and  to  declare  new  trusts. 

The  eighth  share  so  given  to  Elizabeth  Taunton  consisted  of 
1853Z.  Is,,  SL  10s  per  cent,  bank  annuities  6S0L  &.,  Si  per  cent. 
consols,  and  three  shares  m  the  Oxford  Canal ;  she  was  also  al> 


A 


108  CASES  m  CHANCERY. 

^ * . 

1846.— Warren  v.  Posdethwaite. 

solutelj  entitled  from  other  sources  to  1900t,  8Z.  per  cent,  consols, 
and  two  shares  in  the  Oxford  Canal. 

In  July,  1832,  in  contemplation  of  the  marriage  of  Elizabeth 
Taunton  with  William  Postlethwaite,  a  settlement  was  executed, 
by  which  the  trusts  of  the  one-eighth  were  duly  revoked,  and  by 
which  that  eighth,  together  with  the  other  property  before  men- 
tioned, was  vested  in  trustees  upon  trust  to  pay  the  dividends 
and  interest  of  the  whole  to  the  intended  husband  for  life,  then 
to  the  intended  wife  for  life,  and,  after  thfe  decease  of  .the  survi- 
vor, upon  trust  to  apply  the  principal  funds  to  or  amongst  the 
issue  of  the  marriage,  and  in  default  of  issue  upon  trust 
[*109]  to  pay,  *assign,  and  transfer  the  stock  and  the  five  canal 
shares  to  such  persons,  in  such  proportions,  and  in  such 
manner  and  form  as  the  intended  wife  should,  notwithstanding 
her  coverture,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  to  be  by  her  sealed  and  delivered  in  the  presence  of, 
and  attested  by,  two  or  more  credible  witnesses,  or  by  her  last 
will  and  testament  in  writing,  or  any  writing  in  the  nature  of,  or 
purporting  to  be,  her  last  will  and  testament,  or  any  codicil  or 
codicils  thereto,  to  be  by  her,  notwithstanding  her  coverture, 
signed  and  published  in  the  presence  of  the  like  number  of  wit- 
nesses, direct  or  appoint,  give  or  bequeath  the  same ;  and  in  de- 
fault of  appointment  in  trust  for  such  persons  as  might  then  be 
the  wife's  next  of  kin,  and  would  have  been  entitled  to  the 
same  under  the  statute  of  distributions,  if  she  had  died  unmarried 
and  intestate. 

There  was  no  issue  of  the  marriage.  Mrs.  Fostlethwaite  made 
her  will,  dated  the  23d  July,  1834,  in  her  own  handwriting, 
whereby,  after  referring  to  the  power  in  the  settlement,  she  dis- 
posed of  the  stock  which  was  the  subject  of  the  power,  and  gave 
the  residue  of  her  estate  to  her  sisters,  Frances  Smith  and  Char- 
lotte Warren,  and  appointed  them  her  executrixes. 

At  the  foot  of  this  will  the  testatrix  signed  her  name  and  affix- 
ed  her  seal ;  then  followed  the  signatures  of  three  of  her  servants, 
a  footman  and  two  maids,  and  underneath  was  written  the  fol- 
lowing memorandum : — "  Signed  and  sealed  at  Hambrook  House, 
this  28d  day  of  July,  1834,  in  preseQce  of  the  above  witnesses,  all 
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eervants  in  the  house."  The  testatrix  died  a  few  days  after- 
wards, and  administration  with. the  will  annexed  was  granted  to 
her  executrixes.    Mr.  Postlethwaite  died  in  April,  1843. 

The  bill  was  filed  by  the  administratrixes  against  the  surviving 
trustee  under  the  will,  the  next  of  kin  of  Mrs.  Postlethwaite,  and 
other  parties,  praying  a  declaration  that  the  will  was  a 
due  execution  of  the  power  contained  in  the  *settlement,     [*110] 
and  that  the  trusts  of  it  might  be  carried  into  execution. 

The  first  question  was,  whether  the  will  had  been  duly  signed 
and  published. 

The  three  servants  who  signed  their  names  at  the  foot  of  the 
will  were  examined  on  both  sides.  All  of  them  agreed  in  stating 
that  a  few  days  before  the  testatrix's  death,  she  had,,  at  Ham* 
brook  House,  in  the  presence  of  all  of  them,  sealed  the  instru- 
ment in  question,  and  that  she  had  at  the  same  time  declared  it 
to  be  "her  act"  or  "her  will,"  (one  of  the  witnesses  speaking  to 
the  word  "act"  only,)  and  that  they  then,  in  her  presence  and 
in  each  other's  presence,  wrote  their  names  under  the  signature 
of  the  testatrix.  Two  of  the  witnesses  stated  that  the  testatrix, 
previously  to  sealing  the  document,  spoke  of  it  as  her  will,  and 
two  (but  not  the  same  two)  deposed  to  her  having  signed  it  in 
the  presence  of  the  witnesses  before  they  signed  it.  One  of  these 
witnesses,  however,  (the  man-servant)  made  this  statement  in  his 
cross-examination,  having  spoken  doubtfully  on  the  subject  in 
his  examination  in  chief.  The  witness,  who  would  not  depose 
to  seeing  the  testatrix  sign,  stated  that  she  believed  the  will  was 
signed  before  the  witnesses  entered  the  room. 

Mr.  Swanston  and  Mr.  Jatnes^  for  the  plaintiffs,  contended  that 
the  will  was  a  due  execution  of  the  power.  They  observed,  that, 
considering  the  memorandum  at  the  foot  of  the  instrument  as  an 
attestation,  the  omission  in  it  pf  all  reference  to  publication  would 
not  affect  the  validity  of  the  instrument.  The  attestation  not 
being  required,  it  was  competent  to  the  plaintiff  to  show  by  parol 
evidence  that  the  formalities  required  by  the  power  were  duly 
complied  with  ;  and  here  it  was  clear  that  acts  amounting  to  pub- 
lication had  taken  place.    The  memorandum,  however,  was  in 
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&ct  BO  attestation  at  all.  It  seemed  to  have  been  added 
{*111]     by  the  testatrix  after  everything  else  had  been  *done. 

They  referred  to  Lempriere  v.  Vdlpy^{a)  Mdckinley  v. 
Sis(m^{b)  Doe  d.  Spilsbury  v.  BurdetL{c)  [7%c  Vice- Chancellor  men- 
tioned AfQiteen  v.  Farqukar.{d)] 

Mr.  Mauk^  for  the  surviving  trustee  under  the  will. 

Mr.  FreeUng,  for  one  of  the  next  of  kin  of  Elizabeth  Postle- 
thwaite.— ^There  is  here  an  attestation  clause.  It  is  immaterial 
whether  it  follow  the  names  of  the  witnesses,  or  precede  them 
and  refer  them  as  the  following  witnesses.  The  whole  was  writ- 
ten at  the  same  time.  The  attestation  clatise  existed  before  the 
witnesses  entered  the  room,  ^The  Vice- Chancellor, — I  think  that 
highly  probable.]  Then  the  question  is  whether  it  shows  what 
they  attested.  It  is  submitted  that  signing  and  sealing  is  not 
equivalent  to  signing  and  publishing:   Oeorge  r.  Rielly^\\]  and 

(a)  6  Sim.  108.  (a)  8  Sim.  661. 

(c)  4  Ad.  ft  EU.  1.  (d)  11  Yml  467. 

[1]  3  Cor.  1.  Acoording  to  the  law  of  England,  publication  of  a  will,  in  the  strict 
sense  of  the  expression,  means  the  act  of  the  testator  in  declaring,  in  the  presence 
of  a  certain  number  of  witnesses,  that  it  is  his  will :  3  Nels.  Abr.  27 ;  PeaJbR  v.  Om^ 
ley,  Com.  197;  Strode  y.  Perrier,  1  ICod.  267;  HoU  t.  CUurk,  3  ICod.  211.  The 
word  "publication,"  however,  has  been  applied  to  less  formal  acts  of  a  testator  than 
that  which  is  above  specified ;  as  in  the  case  of  his  desiring  the  witnesses  to  "  take 
notice;"  WaOia  v.  WaUis,  4  Bum's  EccL  Law,  100,  (9th  ed.;)  his  delivery  of  the 
instrument  as  a  deed  (the  witnesses  not  knowing  it  to  be  his  will ;)  THmmer  v.  Jnch- 
mm,  id.  102 ;  and  his  pbcing  it,  unattested,  in  the  custody  of  his  intended  executor; 
JfiUer  V.  Brown,  2  Hagg.  209.  (See  also  Ward  v.  Swift,  1  C.  ft  M.  171;  /o^iuonv. 
JoJinaon,  1  Cr.  ft  M.  140;  Curiies  v.  KenHck,  3  M.  ft  W.  461;  Simeon  v.  Svmam,  4 
Sim.  565 ;  and  the  other  cases  mentioned  supra  in  argument)  It  has  been  also 
held,  that  if  a  man  draw  up  his  own  will,  send  it  to  counsel,  receive  it  back  with 
oounsers  alterations,  seal,  subscribe  his  name,  and  write  on  it,  ''This  is  my  wiU," 
though  there  be  no  witnesses  to  it,  yet  this  is  a  good  publication :  BarikU  v.  Rama' 
den,  Yin.  Abr.,  Devise,  (N.  2,)  pi.  16.  Publication  has  also  been  described  as  "  that 
by  which  a  person  designates  that  he  means  to  give  effect  to  a  paper  as  his  will ;" 
per  Gibbs,  C.  J.,  7  Taunt  355 ;  and  also  as  a  "  statement  by  the  testator,  at  the  time 
of  making  his  will  that  that  which  he  was  so  executing  was  his  will ;"  per  Gumey, 
B.,  9  Ad.  ft  £11  950;  and,  also,  simply  as  the  ''making  the  will ;  per  Wray,  0.  J.,  3 
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*if  80,  can  the  three  persons  who  signed  their  names    [*112] 
to  this  document  be  considered  as  witnesses  to  more 

Bep.  31,  a.    Bat  neither  signing  alone,  nor  signing  and  sealing,  amounts  to  a  pub- 
lication: Moodie  v.  ReH  1  Taunt  661  :  George  v.  RieUy^  supra. 

Publication  (though  the  ceremony  was  not  so  called)  appears  to  have  formed  one 
essential  part  of  the  nuncupatio  testamenhi-um  of  the  Romans ;  the  other  ingredient 
being  rogaJtio  tesUum,  a  form  which,  in  relation  to  nuncupative  wills,  was  retained 
in  the  English  law  until  the  19th  section  of  the  Statute  of  Frauds  was  repealed  by 
the  late  Will  Act  Nuncupaktr  testamerUum  in  hunc  modum.  Ibbuias  testamenH 
teatatar  tenena  Ha  dieit :  Hoc,  tUin  hia  tabuiia  (cerisve)  acripta  auntj  ita'do,  ita  lego^  Ua 
tester:  itaque  vo9,  QuiriteSy  teaUmomum  perJiibetote.  Ulpian,  fing.  tit  20,  sect  9; 
Gaiufl,  Instit  lib.  2,  sect  101 ;  Mdor.  Grig.  lib.  1,  cap.  24.  It  is  added  by  Gains — 
£hc  dicitur  nuncupoHo:  nuneupatio  eat  enim  pakrni  nominare:  et  aane^  quae  teaMor 
apeckdUer  in  tabtdia  testamenti  acry)aeritf  ea  videtur  generaU  aemume  nomiwvre  et  con- 
firmeare.  This  solemnity,  which  was  essential  to  the  constitution  of  the  earlier  spe- 
oiea  of  .will,  called  teatammtam  per  oea  et  Ulframj  was  afterwards  continued  in  tbo 
case  of  a  secret  will  For,  although,  in  the  latter  case,  the  testator  presented  the 
writing  folded  altd  sealed  up  to  the  witnesses,  and  did  not  inform  them  of  its  con- 
tents, yet  it  was  still  customary  for  him  to  declare  the  instrument  to  be  his  will, 
and  thereupon  both  he  and  the  witnesses  endorsed  the  sealed  paper  with  tbeir  sig- 
natures :  Cod.  lib.  6,  tit  23, 1.  21 ;  Domat  b.  3,  tit  1,  sec.  17.  Wills  so  sealed  were 
deposited,  for  safe  custody,  in  a  public  office,  and,  upon  the  death  of  tlie  testator,  were 
opened  or  published  before  a  competent  judge  or  officer;  the  word  '* published'*  be- 
ing applied  principally,  if  not  exclusively,  to  this  last-mentioned  ceremony,  and  not 
to  the  declaration  of  the  testator  before  witnesses.  With  reference  to  this  latter 
point,  Sir  Henry  Spelman  has  expressly  remained,  that  **  publishing"  under  the  Ro- 
man law  is,  under  our  Uiw,  "proving"  the  will:  Spelm.  Orig.  of  Wills.  See,  also^ 
8eldon.  Orig.  Eoclee.  Jurisd.  of  Testaments,  ch.  2. 

Cases  <like  the  principal  case)  may  still  arise  under  powers,  in  which  it  may  bo- 
come  necessary  to  determine  whether  a  will  has  been  duly  published.    But  gene- 
rally, the  question  cannot  arise,  except  under  the  stat  1  Yict  c  26,  s.  9.    Even 
before  that  statute,  although  the  necessity  of  publication  in  the  case  of  wills  of  real 
estate  was  supported  by  the  earlier  autliorities,  as  that  of  Brett  v.  Rigden^  (Plowd. 
343,)  and  perhaps  BvJ&er  and  Baker''a  caae^  (3  Rep.  31,  b,)  (both  which  were  before 
the  Statute  of  Frauds^)  and  by  Lord  Hardwicke  since  tli^  statute,  3  Atk.  156,  yet  it 
was  Tirtnally,  if  not  expressly,  denied  by  Judges  in  more  modern  times.    See  Whita 
T.  Ihtateea  of  ike  Britiah  Maaeumj  6  Bmg.  310;  but  see  4  B.  &  Ad.  14.    And  the 
ease  of  wills  of  personalty  seems  to  have  been  similar.    See,  on  the  one  hand,  3 
NelSL  Abr.  27 ;  Gibsi  Cod.  tit  24,  sec.  1 ;  and  on  the  other  hand,  Ibrhea  v.  Gordon^ 
3  Phai  628  ;  FriaweU  y<  Moore,  3  Fhia  135,  where  tlie  wills  were  written  by  the 
testators  themselves  ;  and  MiOer  v.  Brown,  2  Hagg.  209,  and  Masterman  v.  MaJberJy, 
id.  247,  where  (at  least  in  the  latter  of  the  two  cases)  it  was  otherwise.    See,  also^ 
AAan  v.  ^tU;  QUb.  Eq.  Rep.  206,  and  Roberts  on  Wills,  vol  1,  p.  100. 

^ce  the  Stat  1  Yict  c.  26,  s.  9,. questions  have  aiisen  as  to  what  amounts  to  an 
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[*113]     than  is  ^included  in  the  attestation?     In  Burdett  v. 
Spikbury^{a)  the  House  of  Lords  held  that  the  three  per- 

acknowledgment  of  signature,  within  that  atatute.  In  a  case  where  a  testatrix 
showed  a  paper  to  two  persons  who  were  present  at  the  same  time;  and  requested 
them  to  sign  it,  and  both  persons  observed  her  signature  affixed  to  the  paper,  and 
both  subscribed  in  her  presence,  this  paper,  which,  it  sliould'seem,  the  witnesses 
did  not  know  at  the  time  to  be  the  testatrix's  will,  but  which  afterwards  turned  out 
to  be  so,  was  held  to  haye  been  duly  executed :  Keigmn  v.  Keigmn^  3  Qurt  607, 
610. 

(a)  10  CL  A;  Fin.  340.  There  seems  to  be  a  difference  of  opinion  as  to  whether 
writiny  is  implied  in  the  word  "attestation."  Thus,  per  Yaughan,  B.:  ** I  conceive 
it"  (i  &  attestation)  "  to  be  a  written  statement  of  each  separate  fact  essential  to  the 
formal  execution  of  the  power  subscribed  by  the  witnesses."  9  Ad.  &  £1L  974. 
Per  Patteson,  J. — "The  word  'attest'  means  certify  by  their  signature  and'by  writ- 
ten expressions  that  the  formalities  required  by  the  power  have  been  complied 
with."  10  C.  &  F.  395.  But  see  the  opinions  of  Wightman,  Maule,  Coleridge,  and ' 
Williams,  Js.,  and  Gumey,  B.,  and  Lord  Campbell,  in  the  same  caae.[l] 

—  •         — -^ • —  I  "       '  -      -      ""  -I- 

[1]  The  Revised  Statutes  of  New  York,  vol  2,  2d  ed.,  p.  7,  §  40,  in  prescribing  the 
form  in  which  a  will  shall  be  executed,  requires  that  the  testator,  at  the  time  of  sub- 
Bcribing  the  will,  or  at  the  time  of  acknowledging  it^  "shall  declare  the  izistrument 
80  subscribed,  to  be  his  last  will  and  testament"  It  has  been  held  that  a  will  was 
not  valid  unless  there  be  some  communication  to  the  witness,  mdicatlng  the  inten- 
tion of  the  testator  to  give  effect  to  the  instrumdnt  as  his  wilL  That  no  particular 
fonn  of  words  are  necessary,  but  there  must  be  a  substantial  compliance  with  the 
requirements  of  the  statute.  Where  it  was  stated  in  the  attestation  clause  sub- 
scribed by  the  witnesses  that  the  testator  declared  it  to  be  his  ^st  will  and  testa- 
ment, this  was  considered  as  presumptive  evidence  of  an  actual  declaration,  which 
was  not  affected  by  tlie  mere  want  of  recollection  of  the  witnesses,  that  the  testator 
made  such  declaration,  or  otherwise  indicated  the  instrument  to  be  bis  last  will  and 
testament.  In  such  a  case,  to  prevrat  the  instrument  from  having  the  effect  of  a 
will,  there  must  be  affirmative  proof  of  the  want  of  publication.  Bemsea  v.  Brinker' 
Jtoof,  26  Wend.  Rep.  325.  But  where  there  was  affirmative  proof)  tliat  the  testiiior 
merely  signed  the  will  and  acknowledged  it  to  be  his  hand  and  seal  for  the  purpo- 
ses therein  mentioned,  without  its  being  read  to  him,  or  any  declaration  being  made 
by  him  that  it  was  bis  will,  or  by  any  other  person  that  it  was  his  will  and  assented 
to  by  him.  It  was  held  that  tbe  instrument  was  not  entitled  to  probate.  Ibid.; 
see  also  Hyer  v.  Burger,  1  Hoff.  Cb.  Rep.  1 ;  Doe  v.  Boe,  2  Barb.  8.  C.  Rep.  200 ; 
BrirUcerhoof  y.  Beinsen,  8  Paige  Ch.  Rep.  488,  489;  Grant  v.  Grant,!  SandC  Ch. 
Rep.  235  ;  Chaffee  v.  Baptist  Mis,  Con,,  10  Paige  Ch.  Rep.  85 ;  Rutherford  v.  Ruther- 
ford, 1  Denio  33 ;  BuUer  v.  St^san,  1  Barb.  S.  C.  Rep.  626 ;  Seguine  v.  Seguine,  2 
Barb.  S.  C.  Rep.  385.  Where  an  inhabitant  of  Massachusetts,  while  in  the  stat«  of 
New  York  on  a  visit,  being  sick  and  in  apprehension  of  death,'  executed  an  instru- 
ment, in  the  pres^ce  Of  two  witnesses  who  attested  it  at  his  request,  in  the  follow- 
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oons  who  signed  as  witnesses,  were  witnesses  to  what  was  said  in 
the  testimonium  dause,  and  upon  that  ground  the  case  was  dis- 
tinguished ftom  Wright  v.  Wakejbr(i{a) — He  also  referred  to  Janes 
T.  2>afc,(i)  Simeon  r.  Simeon^{c)  Pennant  v.  Xtngscote,{d)  and 
Bamear.  Vincent{e) 

Mr.  Torriano,  Mr.  ChandksSy  Mr.  WUoockj  and  Mr.  Sazdtgettej 
appeared  for  other  parties. 

*Thr  Vice-ChancbJiLob.— How  this  case  Would  have  [*114] 
stood,  if  the  language  of  the  power  had  required  an  at- 
testation, it  is  not  necessary  for  me  to  say,  and  I  do  not  say. 
The  language  of  the  power  does  not  require  an  attestation.  It 
requires  only  that  the  will  shall  be  signed  and  published  by  Mrl 
Postlethwaite  in  the  presence  of  two  witnessesL  It  does  not  re- 
quire sealing.  An  instrument  is  produced,  in  the  form  of  a  will, 
which  is  admitted  to  have  been  signed  by  Mrs.  Postlethwaite,  and 
the  names  of  three  witnesses  are  also  upon  it  That  Mrs.  Pos- 
tlethwaite signed  it  with  a  testamentary  intention  seelns  clear, 
and  has  not  been  disputed.  The  first  question  is,  did  she  sign 
it  in  the  presence  of  two  witnesses  ?  There  is,  at  the  foot  of  the 
instrument,  a  memorandum,  which  is  admitted  to  be  in  her  hand- 
writing :  ''  Signed  and  sealed  at  Hambrook  House,  this  2Sd  day 
of  July,  1884," — she  died  on  the  25th — "  in  the  presence  of  the 
above  witnesses,  all  servants  in  the  house."    It  is,  as  I  have  said, 

(a)  17  Vea.  454.  (b)  Sngd*  Powers;  VoL  I,  p.  284,  (Tth  ed.) 

(c)  4  Sim.  464.  (d)  Jur.  Vol  VIL,  p.  754.  {6)  Id.  Toi  IZ,  260. 


log  tenna:  "  It  ia  my  wish  that  the  will  that  I  made  be  destoyed,  and  my  estate 
settled  according  to  law."  Before  signing  his  name  thereto^  the  paper  was  rc-ad 
aloud  to  the  testator,  and  be  was  asked  if  It  would  answer,  to  which  he  replied  that 
it  would.  It  was  held  that  this  instrumetit  was  execnted  in  the  manner  and  with 
the  formolitiee  proscribed  by  the  law,  to  admit  it  to  probate  in  the  state  of  New 
York  as  a  testamentary  instmment  or  codicil.  Bailty  y.  Bailey,  5  Cushing's  Rep. 
245.  See  further  cases  as  to  pubFication :  Coii^  v.  JoUy,  2  Greene's  Ch.  Rep.  625 ; 
Gffrish  ▼.  Masoriy  9  Shep.  438;  Den  r.  MiUon^  7  Halst  TO;  Den  v.  MaUack,  2 
Hair.  Rep.  86;  Hogan  t.  Qromfenor,  10  Mete.  54;  Bay  ▼.  WaUon,  2  A.  K.  Marsh. 
7a;  Dmiap  t.  Dm^  4  Duml  305,  321;  .S^  t.  TTOey,  1  B.  Moo.  Rep.  114. 

Vol.  IL  14 
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signed  by  her,  and  there  is  also  the  impression  of  a  seal  placed 
dose  to  her  signature. 

Now,  whether  the  signatures  of  the  witnesses  are,  or  are  not, 
to  be  connected  with  this  attestation,  it  is  immaterial,  I  think,  to 
decide,  and  I  do  not  decide.  However  that  may  be,  this  memo- 
randum, in  her  handwriting,  shows  that  her  mind  was  addressed 
to  die  materiality  or  tile  prudence  of  her  signature  being  in  the 
presence  of  witnesses.  If,  according  to  the  argument  of  some  of 
those  who  oppose  the  instrument,  this  memorandum  is  to  be  con- 
sidered as  connected  with  the  signatures  ii>f  the  witnesses,  as  far  as 
the  witnesses  are  concerned,  then  the  probability  is  increased 
that  the  signature  was  in  their  presence,  because  then  they,  at 
least,  would  have  acknowledged  that  the  signature  was  in  their 
presence.  I  do  not  decide  that  point ;  for  I  am  of  opinion,  upon 
principle^  and  the  highest  authority,  that,  where  an  attestation 
is  not  required,  the  mere  circumstance,  that  there  is  an 
[^115]  attestation  specifying  certkin  ^things,  does  not  exclude 
evidence  that  other  things  were  done  besides  those  which 
are  attested. 

It  being,  then,  probable,  from  those  circumstances  of  the  case 
upon  which  there  is  no  question,  and  especially  from  the  circum- 
stance, that  this  memorandum  was  written  by  the  testatrix  her- 
self, that  she  did  sign  in  the  presence  of  the  three  witnesses,  or 
two  of  them, — ^is  that  assumption  inconsistent  with  the  testimony 
of  the  witnesses  taken  together  ?  I  think  that  it  is  not  I  think, 
that,  taking  the  testimony  of  the  witnesses  together,  the  proba- 
bility that  she  actually  signed,  and  not  merely  acknowledged  her 
signaturey  in  the  presence  of  them,  or  two  of  them,  is  rather  in- 
creased than  diminished.  I  give,  therefore,  no  opinion  whether, 
in  the  case  of  a  pOwer  such  as  this  is,  an  acknowledgment  of  a 
signature  is,  or  is  not,  equivalent  to  a  signature.  The  just  con- 
clusion, in  point  of  fact,  from  this  document,  and  from  what  the 
witnesses  state,  is,  that  it  was  signed  by  this  lady  in  the  presence 
of  two  witnesses. 

The  next  question  is,  whether  it  was  published  by  her  in  the 
presence  of  two  witnesses  ?  It  may  be  difficult  to  state  tke  exact 
meaning,  to  give  an  exact  or  full  delGmition,  of  the  term  ^'  publi- 
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cation''  used  in  the  testamentary  sense ;  but  the  authorities,  I  think, 
warrant  the  proposition  that,  whatever  dse,  if  anything  else,  may 
be  a  publication  of  a  will,  it  is  a  publication  if  the  testator,  in 
the  presence  of  witneisses,  acknowledge  or  declare  the  instrument 
to  be  testamentary.  The  question,  then,  is,  whether  it  is  the  just 
inference  from  the  document,  and  the  evidence,  that  the  testatrix 
acknowledged  and  declared  this  instrument  to  *be  testamentary 
in  the  presence  of  two  witnesses  ?  It  is  not  to  be  expected  that 
witnesses  in  this  condition  of  life,  or,  indeed,  in  any  condition  Of 
life,  not  connected  with  the  profession  of  the  law,  should,  at  a 
distance  of  ten  years,  be  aible  to  say  whether  the  expression  nsed 
was  "deed"  or  *'will,"  what  was  the  exact  and  precise 
course  of  the  facts  *that  did  ta&e  place,  what  the  stiict  [*116] 
tenor  of  the  words  that  were  used.  It  would  be  danger- 
ous, in  a  case  of  this  description,  to  examine  with  too  riiuch  mi- 
nuteness the  statements  of  persons  made  upon  the  recollection  of 
such  circumstances  as  these,  at  such  a  distance  of  time,  where 
there  is  no  imputation  or  suspicion  of  fraud. 

It  is  clear,  from  what  the  witnesses  say,  that  the  testatrix  sum- 
moned them  for  the  purpose  of  eflfecting  andxjompleting  a  formal 
act  of  business.  She  seems,  as  fkr  as  one  can  collect  from  this 
instrument,  and  from  the  circumstances,  to  have  been  a  woman 
of  a  good  understanding,  and  a  woman  of  business.  She  was 
alive  to  the  necessity  of  there  being  witnesses,  or  at  least  to  its 
prudence ;  it  i3  plain  that  she  did,  in  some  manner,  call  the  atten- 
tion of  the  witnesses  to  the  circumstance,  that  it  was  a  formal  in- 
srtrument,  a  matter  of  business  affecting  property,  that  they  were 
to  attest.  Is  it  then  a  fair  Or  a  reasonable  inference  from  the  un- 
doubted facts,  that  she  misdescribed  the  instrument,  or  mention- 
ed it  to  them  as  being  otherwise  than  it  was?  The  probability, 
I  think,  is,  that  she  mentioned  it  to  them  as  it  was. 

I  am  of  opinion,  upon  the  evidence,  that  the  just  conclusion  is, 
that  she  signed  this  instrument  as  her  will  in  the  presence  of  two 
witnesses,  and  that,  by  declaring  it  in  the  presence  of  two  wit^ 
nesses  to  be  her  will,  she  published  it ;  and  that,  therefore,  it  must 
be  established.  What  I  have  said  cannot' have  the  least  bearing 
tipOA  any  oase  where  attestation  is  required 
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SUtMdt/ :  26th  June. — ^The  other  principal  question  in  the  cause 
arose  upon  the  construction  of  Mrs.  Postlethwaite's  will. 
[*117]  *tJpon  the  marriage  of  the  testatrix,  the  before-men- 
tionecl  sum  of  1853L  I5.,  8L  10s.  per  cent  bank  annuities, 
the  sum  of  680i  85.  consols,  and  JE1900  consols,  making  together 
2530t  35.  consols,  and  the  five  canal  shares,  were  transferred  into 
the  names  of  the  trustees  of  the  settlement. 

Upon  the  death  of  one  of  the  trustees  the  sum  of  1853^  I5., 
Si  10s.  per  cent  bank  annuities  was  duly  transferred  into  the 
name  of  a  new  trustee,  jointly  with  the  three  surviving  trustees ; 
the  other  stock  and  the  canal  shares  remaining  in  the  names  of 
the  four  original  trustees. 

After  the  marriage^  the  Eev.  George  Taunton,  the  brother  of 
the  testatrix,  bequeathed  to  her  a  legacy  of  £500,  which  was  in* 
vested  in  the  purchase  o£  639Z.  16s.  4d.j  £8  per  cent  reduced  bank 
annuities,  in  the  names  of  her  husband  and  herself. 

It  has  been  already  stated  that  there  was  no  issue  of  the  mar* 
riage. 

Mrs<  P(»tlethwaite  made  her  will,  in  execution  of  th^  power 
giv^n  to  her  by  her  marriage  settlement,  in  the  following  terms  r 
— "  In  conformity  to  an  aui;hority  vested  in  me  by  the  will  of  my 
&ther,  and  the  power  given  in  my  marriage  settlement  with  Mr. 
William  Postlethwaite,  I  being  this  day,  by  the  blessing  of  Al- 
mighty God,  of  sound  understanding,  proceed  to  make  the  fol- 
lowing distribution  of  my  property ;  and  I  hereby  first  express 
my  desire  that  my  marriage  settlement,  which  gives  all  I  am  pos-^ 
SQBsed  of  to  my  dear  husband  for  the  term  of  his  natural  life,  bo 
ratified  and  <x)nfirmed  Aftec  the  death  of  my  beloved  huBband, 
I  proceed  to  make  the  following  will,  and  I  hereby  iippoint  my 
two  sisters,  Mrs.  Henry  Smith  and  Chatrlotte  Warren,  my  sole 
executors ;  and  in  case  of  the  death  of  one  or  more  of  them,  such 
power  to  devolve  upon  my  brother-in-law,  WiUiimn  Warren,  Esq., 
wd  should  he  die,  I  then  request  my  brother,  the  Honorable  Mr* 
Justice  Taunton,  to  accept  the  office  and  to  act  as  my 
[*118]  executor.  And  firs^  I  *give  and  bequeath  to  my  said 
executors,  Mrs.  Henry  Smith  and  Charlotte  Warren,  in 
trast^  £1700  BOW  standing  in  tbei  &L  IOsl  p&r  oents,  i^  the  joijDt 
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names  of  William  and  Elizabeth  or  Eliza  Poatlethwaite,  for  the 
following  purposes : — £1500  to  accrue  for  the  benefit  and  advan- 
tage of  the  orphan  children  of  my  deceased  brothers,  Henry  and 
Daniel,  until  they  severally  become  of  age ;  then  £100,  81  10s. 
per  cents,  to  be  paid  to  each  of  the  children  of  my  brother  Henry 
Taunton,  namely,  Ac. — [Here  followed  the  names  of  six  children] 
— and  the  like  sum  of  £100  to  each  child  of  my  deceased  brother 
Daniel  Taunton,  namely,  &c. — [Here  followed  the  names  of  six 
children.(a)]  If,  however,  such  legfjcy  to  either  of  my  aforesaid 
nephews  be  required  either  to  place  tliem  out  in  professions  or 
trades,  or  to  assist  their  education  at  either  of  the  Universities, 
Z  leave  such  disposal  of  it  solely  to  the  power  and  discretion  of 
my  executors.  And  X  bequeath  and  request  that  rings  of  £10 
value  each,  or  any  other  remembrance  that  may  be  preferred,  be 
presented  to — [here  followed  the  names  of  five  persons ;]  and  it 
is  my  further  desire  that  these  legacies  be  each  paid  free  of  legacy 
duty.  And  I  bequeath  and  give  to  the  Kev.  Henry  Smith  and 
William  Warren,  Esq.,  £100,  SI  10s,  per  cents  each,  to  be  paid 
them  free  of  legacy  duty.  And  I  further  bequeath  to  my  said 
executors,  Mrs.  Henry  Smith  and  Charlotte  Warren,  in  trust, 
£500,  from  moneys  standing  in  the  joint  names  of  William  and 
Elizabeth  or  Eliza  Postlcthwaite,  being  part  of  the  legacy  left 
me  by  my  brother,  the  Rev.  George  Taunton,  and  standing  in 
the  £8  per  cents  reduced,  to  accrue  for  the  benefit  of  the  five 
daughters  of  my  above-named  brothers,  until  they  severally  at- 
tain the  age  of  twenty-one  years,  then  each  to  receive  £100, 
namely,  &c. — [Here  followed  the  names  of  the  daugh- 
ters.] I  give  and  bequeath  £1000,  *£3  per  cents,  to  my  [*119] 
brother,  the  Honorable  Mr.  Justice  Taunton.  And  I 
give  and  bequeath  to  the  Rev.  Dr.  Radford,  Rector  of  Lincoln 
College,  and  the  Rev.  Edmund  Goodenough  Bayly,  in  trust  for 
the  sole  use  and  advantage  of  my  sisters,  Mrs.  Henry  Smith  and 
Charlotte  Warren,  £1800,  £8  per  cents,  now  standing  in  the 
joint  names  of  William  and  Elizabeth  or  Eliza  Postlcthwaite,  to 

(a)  There  were,  in  fiiot,  fleren  children  of  Daniel  Taunton.    The  names  of  almost 
aQ  th0  tertitrix^  ndphews  and  nieces  were  inaoeuiateljr  stated. 
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be  equally  divided ;  £900  to  Mra.  Henry  Smith,  and  £900  to 
Charlotte  Warren.  And  I  further  give  and  bequeath  to  the 
aforesaid  Dr.  Radford,  rector  of  Lincoln  College,  and  to  the  Rev. 
Edmund  Qoodenough  Bayly,  in  trust,  four  canal  shares,  standing 
in  the  joint  names  of  William  and  Elizabath  or  Eliza  Poetleth- 
waite, for  the  sole  use  and  advantage  of  my  two  sisters,  Mrs. 
Henry  Smith  and  Charlotte  Warreo,  two  shares  with  all  interest 
and  moneys  arising  therefrom  I  give  to  Mrs.  Henry  Smith,  and 
two  shares  with  interest  and  moneys  arising  therefrom  to  Mrs. 
Charlotte  Warren.  And.  lastly,  I  bequeath  to  my  two  aforesaid 
sisters,  Mrs.  Henry  Smith  and  Charlotte  Warren,  all  my  plate, 
books,  furniture,  prints,  drawings,  and  all  the  worldly  goods  I 
may  be  possessed  of  at  the  time  of  my  death ;  and  I  hereby  ap« 
point  them  residuary  legatees  of  this  my  last  will  and  testament" 

Dpon  a  reference  to  the  Master,  he  found  that  there  were  not 
at  the  time  of  the  death  of  the  testatrix,  or  at  any  time  after  her 
marriage,  standing  in  the  joint  names  of  the  testatrix  and  her 
husband,  or  in  her  own  name  alone,  in  the  bank  books,  in  the 
Oxford  Canal  Company's  books,  or  in  the  books  of  any  other 
company,  any  government  or  other  annuities,  or  securities,  or 
shares,  except  the  sum  of  6892.  16s.  4d,  £3  per  cent  reduced  an- 
nuities standing  in  their  joint  names.  He  also  found  that  she 
did  not  execute  any  other  appointment  under  her  power  than 
that  contained  in  the  will. 

The  question  under  these  circumstances  was,  whether  the 
legacies  of  stock  given  by  the  will  were  general  or 
[*120]  *specific.  Supposing  all  of  them  to  be  general,  they 
could  all  be  paid  in  full.  Supposing  Mr.  Justice  Taun- 
ton's legacy  only  to  be  general,  there  would  still  be  enough  to 
pay  all  the  legacies,  but  probably  not  the  costs  of  all  the  lega* 
tees.  Supposing  all  the  legacies  to  be  speciiSc,  and  supposing  the 
testatrix,  by  the  mention  of  £1700,  8t  lOs.  per  cents,  to  have 
intended  the  1853t  Is.,  31  10s.  per  cent  bank  annuities,  and  by 
the  mention  of  £1000  and  £1800,  SI  per  cents,  to  have  intended 
the  25302.  3s.,  32.  per  cent  consols,  it  appeared  that  the  former  ci 
these  funds  would  not  be  exhausted  by  the  legacies  given  out  of 
it^  but  that  the  latter  of  them  would  be  so  exhausted,  and  conse- 
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quently  that  there  must  be  an  abatement  of  the  legacies  given 
out  of  the  latter  fund. 

Mr.  BazaJgette^  for  an  assignee  of  one  of  the  legatees  of  the 
JE1700,  31 10$.  per  cento,  contended  that  the  legacies  were  general. 
This  testameDtaiy  instrument  was  to  be  treated  precisely  in  the 
same  manner  as  an  ordinary  will:  Duke  of  Marlborough  v.  Lord 
Oodolpktn,{a)  Souihby  v.  Sionehotise,{b)  Cotter  v,  Layer.{c)  It  ap- 
peared from  the  will  and  the  evidence,  that  the  testatrix  had  not 
intended  to  give  the  specific  corpus  of  the  stock  mentioned  in  the 
will,  not  having  in  &ct  that  stock  to  give,  but  that  intending  to 
give  certain  legacies,  she  had,  by  mistake,  misdescribed  the  fand 
out  of  which  they  were  to  be.given.  Under  such  circumstances 
the  Court  would  declare  the  legatees  entitled  to  be  paid  their 
legacies  out  of  the  general  personal  estate :  Hewson  v.  Beed,{d) 
Sdwood  V.  Mtldmayf{e)  Mackinley  v.  Stson.{ff) 

Mr.  ChandksSj  for  the  children  of  Daniel  Taunton, 
contended  *that  their  legacies  were  specific.    He  re-    [*121] 
ferred  to  Spong  v.  /Spong,{h) 

Mr.  Fisher,  for  the  representative  of  Mr.  Justice  Taunton,  said 
that,  with  reference  to  costs  it  was  most  to  his  client's  interest  to 
contend  that  the  legacy  of  lOOOL,  8t  per  cents  was  specific.  In 
many  of  the  earlier  cases  a  gift  of  so  much  stock  had  been  held 
to  be  general,  because  the  court  declined  to  admit  parol  evidence 
of  the  state  of  the  testator's  funds.  Even  the  testator's  having 
a  sufSciency  of  the  particular  stock  bequeathed  had  not  been 
considered  in  itself  a  ground  for  holding  the  legacy  to  be  specific: 
Simmons  v.  Vallance.{i)  But  in  other  cases  parol  evidence  of  the 
state  of  the  funds  had  "been  held  to  be  admissible :  Fonnereau  v. 
Poyntz,{K)  [The  Vice-ChanceUor  referred  to  Attomei/' General  v, 
Orote.{t)    In  the  present  case  it  was  clear  firom  the  words  of  the 

(a)  2  Vez.  sen.  76.  (b)  Id.  612.  (c)  2  P.  W.  623. 

(d)  6  Mi|dd.  461.  (e)  3  Ves.  306.  (g)  8  Sim.  661. 

{h)  3  Bllgh,  N.  ft  84  (i)  4  Bit).  C.  a  346.  (k)  1  Bro.  C.  C.  472. 
(Q  2  Btw.  ft  M7L  699. 
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will,  which  must  be  taken  in  connection  with  the  instrument  in 
which  the  power  was  xx>ntained,  thsCt  the  testatrix  intended  to 
bequeath  the  specific  funds  which  were  the  subject  of  the  power, 
although  in  truth  she  had  misdescribed  them.  And  this  con- 
struction was  corroborated  by  the  evidence  as  to  the  state  of  the 
funds.  The  testatrix,  therefore,  by  the  expression  "  1T)002.,  321 
per  cents/'  meant  10002.  consols,  part  of  the  25802L  consols :  Ash- 
ton  y.  A8hton^{a)  Sleech  y.  Thorington,Q>) 

Reference  was  also  made  to  Miller  y.  Traver$  ,ic)  and  upon  the 
subject  of  costs,  to  Page  y.  LeapingtJoelL{d) 

June  26^. — ^The  Vicb-Chakcellor.— It  has  been  already  de- 
cided  that  the  will  of  the  testatrix  in  this  cause  was  signed  and  pub- 
lished by  her  in  the  presence  of  two  credible  witnesses. 
[^122]  And  *it  is  admitted,  that,  at  the  time  when  she  made  it,  she 
had,  by  virtue  of  her  marriage  settlement,  the  power  of 
disposing  by  such  a  will  (subject  to  the  life  interest  of  her  hus- 
band, now  deceased,  who  survived  her)  of  five  canal  shares,  of  a 
sum  of  18582. 1^.  three  and  a  half  per  cent  annuities,  then  stand- 
ing in  the  joint  names  of  four  trustees,  whose  names  were  Taun- 
ton, Warren,  Rickman,  und  Postlethwaite,  the  last-mentioned 
person  not  being  the  testatrix  nor  her  husband,  and  a  sum  of 
25302.  3^.,  82.  per  cent  consols,  then  standing  in  the  joint  names 
of  four  trustees,  whose  names  were  Taunton,  Warren,  Hickman, 
and  Shugar.  I  have  collected,  also,  that  the  canal  shares  then 
stood  in  the  same  names  as  one  of  the  two  sums  of  stock  which 
I  have  mentioned. 

It  is  admitted  that  the  marriage  settlement  containing  the 
power  that  I  have  stated,  is  the  marriage  settlement  noticed  in 
the  will ;  that  the  power  did  not  extend  over  any  propertj^  ex- 
cept that  which  has  been  mentioned ;  that  she  had  not  any  other 
testamentary  power,  testamentary  capacity,  or  testamentary  pro- 
perty;  and  that  there  was  then  standing  in  the  joint  names  of 

(a)  Ca.  t  Talb.  152.  (6)  2  Ve.  sen.  660,  664.- 

(c)  8  Bing.  2441,  252.  (d)  18  Vea.  403. 
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her  husband  and  herself  a  som  of  5801 168.  4d»  Si  per  cent  re- 
daoed  aiiQmtieS)  vhich  had  been  produced  by  a  legacy  left  to  her 
by  her  brother,  the  Bev;  Oeoige  Taunton ;  but  it  follows,  from 
what  has  been  said,  that  she  was  not  empowered  to  dispose  of 
that  sum,  nor  does  she  appear  to  have  been  interested  in  any 
property,  except  as  I  have  stated. 

Considering  these  &ctB,  and  the  particular  laKiguage  of  the 
will,  it  must^  I  think,  be  read  as  appointing  16002L  three  and  a 
half  per  cents,  part  of  the  185SiL  1^.  three  and  a  half  per  cents, 
specifically,  in  tavor  of  the  children  of  her  brothers,  Henry  and 
Daniel  Taunton ;  1002.  of  the  same  stock,  specifically,  to  the  Bey. 
Hieniy  Smith ;  and  lOOL  of  the  same  stock,  specificall}*,  to  Mr. 
Warren ;  and  as  charging  the  residue  of  the  same  stock  with  the 
ling  legacies  of  10k  each*;  those  legacies  affecting,  I  . 
*think,  that  residue  only ;  which  residue  must^  I  con-  [^128] 
cave,  fiurther  bear  the  legacy  diity,  so  far  as  payable  on 
each  of  the  bequests  that  I  have  mentioned,  including  the  1600L 

Should  the  185821  Is.  not  be  thus  exhausted,  I  am  of  opinion 
that  the  remainder  of  that  fhnd  must^  as  the  will  is  worded,  be 
considered  as  appointed  by  it  effectually  to  Mrs.  Smith  and  Mrs. 
Warren,  whom  the  testatrix  describes  as  residuary  legatees. 

I  think,  that,  by  the  **  lOOOt,  81  per  cents,"  given  in  geoeral 
terms  to  Mr.  Justice  Taunton,  and  the  1800Z.  82.  per  cents,  de- 
scribed by  her  as  standing  in  the  joint  names  of  William  and 
£2izabeth  or  Eliza  Postlediwaite,  she  must,  upon  the  whole,  of 
the  will,  (those  &cts  being  considered  which  may  properly  be 
taken  into  consideration,)  be  held  to  have  meant  the  253021  Ss. 
consols  sul^t  to  the  power,  and  that  there  is  accordingly  aspe* 
ciflc  dispontion  of  it  between  Mr.  Jiistice  Taunton  and  the  two 
sisters;  he  or  his  estate  taking  ten  twenty-eighths,  and  the  two 
sisters  the  remaining  eighteen  twenty-eighths. 

The  two  sisters  take  the  five  canal  shares,  four  of  them  for 
their  separate  use  respectively,  the  fifth  either  for  their  separate 
use,  or  under  the  appointment  of  those  two  ladies  to  be  residuary 
legatees,  construed  as  I  think  the  will  ought  to  be;  whether  in 
one  way  or  the  other,  is,  I  suppose,  not  material  to  them. 

As  there  has  not  been  mentianed  to  me.  any  authority  for  ap- 
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pfying  1o  a  case  of  this  kind,  as  to  ooats,  the  geiieral  nde  obtain- 
ing  on  that  subject  in  the  case  of  an  ordinary  administration  saH, 
I  assome  that  there  is  no  such  authority  \  and  so  assuming,  I 
tiiink  that  the  costs  of  the  pvesent  suit,  to  this  time,  ought  to  be 
borne  rateably  by  the  18682L  U.  three  and  a  half  per  cents,  tlie 
25S0L  8s.  consols,  and  the  five  canal  shares;  andth&t  the  contii* 
bntien  of  the  18531  Is.  three  and  a  half  per  cents,  must 
[*124]  fitll  *raieably  on  all  entitled  to  participate  in  it,  inclu- 
ding the  legatees  of  101,  and  the  residuary  legatees. 
I  think  that  I  may  say  that  tiiis  mode  of  disposing  of  the  costs 
in  a  suit  such  as  the  present,  assuming  my  yiews  of  it  in  other 
respects  to  be  correct,  has  the  concurrence  of  more  than  one  other 
judge  of  the  court  Whether  the  same  or  a  sinniar  point  was 
argued  in  Toung  y.  Mar(in,{a)  a  cause  that  was  before  me,  I 
think,  in  November,  1848, 1  do  not  clearly  remember. 


Eaton  t;.  Babexb. 

1845  :  lUy  26tii,  Slat 

Testator  gnve  bis  daughter  A.  "  2900L  after  maniage.**  In  a  Eubseqaent  part  of 
the  will  was  the  following  clause : — "As  to  mj  daughters,  I  trust  that  thej  will 
not  dispose  of  themselves  in  marriage  without  consulting  my  executors,  and  get- 
ting Iheir  assistance  in  drawing  ap  proper  aiiide^  to  the  intent  that  should  any 
of  them  die  without  issue,  then,  on  the  decease  of  their  respective  husbands  $nd 
themselves,  their  fortune  to  revert  to  their  surviving  brothers,  share  and  sliare 
alike."  The  testator's  daughter.  A.',  married,  and  died  without  leaving  issue^  in 
the  lifetime  of  three  of  her  brothers.  The  brothers  afterwards  died  in  the  Itfttime 
of  the  daughter's  husband  :^ikM;  that  the  gift  (if  any)  in  derogation  of  the  ab- 
solute gift  of  20002.  having  failed,  the  gift  remained  absolute^  and  the  husband 
was  entitled  to  it 

Thomas  Botdell,  by  his  will,  dated  in  March,  1795,  devised 
all  his  real  and  leasehold  estates  unto  Edward  Griffith  and  Rich- 
ard Barker,  their  heirs,  executors,  and  administrators,  upon  the 
following  trusts,  viz. — "  Upon  trust  that  they,  or  the  survivor  of 

(a)aT.JkC.,G.  0.589:  see  p.  194. 
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ihem,  &e.,  i^all  and  do,  as  soon  as  conveniestlj  maj  be  after  mj 
deoeafie^  oonvey,  settle,  and  assure  the  same  estates  unto  and  to 
the  use  of  mj  sons,  Thomas,  Jostah,  William,  John,  and  James, 
in  sucli  parts  and  sdiares,  and  under  and  snbject  to  saoh  charges, 
in  fiivor  of  my  daughters,  and  for  payment  of  my  deto^  (if  any,) 
as  my  personal  estate  will  not  extend  to  pay,  as  are  set  down  or 
mentioned  in  the  memorandom  or  paper  writing  hereunto  an^ 
nexed  and  subscribed  by  ma  And  I  do  hereby  ex- 
pressly direct  that  the  annuities  and  ^legacies  intended  {^12^ 
for  my  said  daugbttf  shall  be  scoured  to  them,  respect 
tively,  upon  and  for  the  estates  mentioned  and  iatended  to  be 
charged  therewith,  in  such  manner  as  eounjael  diall  advise  and 
think  necessary.  I  also  direct  that  my  personal  estate  shall  bo 
applied,  in  the  ^rst  place,  ih  disehai^og  my  just  debts  of  every 
description^  and  if  it  ialk  short|  then  the  estatesintended  Soet  my 
said  sons  to  contribute  equally,  so  as  tor  make  up  suck  defi- . 
ciency.  I  declare  thisAud  the  paper  writing,  so  refofzed  to  and 
signed  by  me  as  aforesaid,  to  be  and  .contain  my  last  will  and 
testament ;  and  do  aj^xunt  the  said  fiichard  Griffith  and  Bichard 
Barker  executCM^  thereof" 

The  memorandum  referred  to  by  the  testator  in  his  will,  and 
which  was  annexed  to  it^  was  as  follows : — *^  T.  B.  Landed  pro- 
perty to  be  disposed  of  as  follows  i — To  his  eldest  son,  T.  B.  jun^ 
Bose  Hill  Estate,  &c.  subject  to  a  rent-charge  of  £100  jpar  an* 
nutn^  payable  to  his  sister^  Mary  during  the  time  of  her  Kving 
single^  and  after  marriage  to  the  payment  of  J62O0O.  To  haa 
second  son,  John  B.,  all  his  estate  at  Carl-upon- Allen.  To  his 
third  aoUy  Wsel  B^  (meaning  hia  soil  Wm.  Boydell,)  all  his  tree- 
hokl  and  leasehold  estates  in  the  pasishee  of  Bvdiva  aiad  Ha- ' 
warden,  &a,  subject  to  a  rent-charge  of  £100  per-armmmf  payah 
ble  to  his  sister,  Ann  Boydell,  and.  £2000  after  marraiga  To 
his  fourth  son,  John  Boydell,  hia  share  of  Ehrbistoek  Eslaite,  Ac 
To  his  fifth  son,  James  Boydell,  all  hia  lands  and  buildings  in 
Merford,  kc^  subject  to  the  payment  of  £100  jper  annvm  to  hia 
sister,  Augusta  H.  B^  and  after  marriage  to  the  pafment  of 
£2000.  ♦  ♦  *  *  *  ♦  And  that  my 
snna  may  not  be  laid  iwdar  ai!^  voneoumgy  leatraiBl^  I  give 
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them  the  fieveral  estates,  hereinbefore  speoificallj  inentiotiedy  to 
their  own  proper  use  and  disposal,  as  circumstanoes  may  reqnine, 
for  ever;  trusting,  from  the  brotherly  affection,  that  has  always 
appeared  to  sabsist  between  them,  that  they  will  not  dis- 
[^126] '  pose  of  the  same  to  the  *prej  adioe  of  each  other,  should 
any  of  them  die  without  issue.  And  as  to  my  daughters, 
I  also  trust  that  they  will  not  dispose  of  diemselves  in  marriage 
without  consulting  my  executors,  and  getting  their  asnstance  in 
drawing  up  proper  articles^  to  the  intent  that  should  any  of  them 
die  without  issue,  then,  on  the  decease  of  their  resp^tive  hus- 
bands and  ti^mselves,  their  fortune  to  revert  to  their  sorviving 
brothers,  share  and  share  alike.  Mr.  E.  Griffiths  and  Mr.  R 
Barker,  ezeeutors^  Aug.  26, 1794.«-T.  B.  And  as  to  residue^ 
if  any  there  should  remain  afb&r  my  debts  and  funeral  expenses 
are  paid,  I  give  to  my  children  in  equal  proportions,  share  luacd 
share  alike.    17&  March,  1795." 

The  testator  died  in  July,  1796,  leaving  the  several  childi^en 
named  in  his  will  surviving  him. 

In  September,  1799,  the  testator's  daughter  Ann  married  Ab 
plaintifi^  and  no  settlement  was  made  on  her  marriage. 

In  1811,  the  testator's  son,  William  Boydell,  paid  to  the  teEfta- 
tor's  executors  the  £2000  which  was  charged  on  the  estate  devised 
to  him/ and  that  sum  was  afterwards  invested  in  the  funds  in  the 
jdnt  names  of  the  executors. 

In  February,  1887,  the  plaintiff's  wife  died  without  issue,  leav- 
ing three  of  her  brothers  surviving  her,  all  of  whom  afterwards 
cKed. 

•  The  bill  was  filed  against  the  personal  representatives  of  the 
surviving  trustee,  aisd  those  of  the  three  brothers.  After  ohaig- 
i^g  that  the  will  >did  not  contain  any  trust  for  the  surviving 
brothera  of  the  j^ntiff's  late  wife,  and  that  the  passage  in  it 
which  waa  rdaed  on  by  the  drfendants  as  amounting  to  a  deck- 
nliMi  of  such  trusty  was  nothmg  more  than  a  recommendatioa 
td  his  daughter  to  obtain  the  assistance  of  his  executors  in  pro- 
curings  if  they  should  think  fit, «  settlement  of  their  fi>r» 
[*127]  tonesi  in  case  they  should  ^afterwards  marry,  it  prayed 
thatlJw  plaintiff  aight  be  deolaied  ahsottttely  eotided.to 
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tile  fund  in  whioh  tiie  £2000  was  inTested,  and  lor  cOBflecpMrtaal 
relie£ 

« 

Mr.  Wigram  and  Mr.  t/bSy^  for  the  plaintiff,  conteBded,  fitst^ 
that  DO  tro^t  was  raised  for  the  -brothers,  inasnmch  as  the  worda 
of  direction  to  the  daughter  were  not  imperative:  per  Lord 
Langdale,  KnigH  v.  K7d^{Q)  Secondly,  that,  if  a  trust  was 
created,  the  gift  to  the  brothers  was  an  executory  tr^  to  take 
effect  after  an  indefinite  fitilure  of  issae,  and  theiefoce  void. 
[The  ViM^ChanoeBor^  with  reference  to  the  wo^^'  their  snrviving 
lMY>th6r8,"  r^erred  to  Harriaon  v.  Ibfiemcinj{b)  smdSiwrgess  v. 
i%art8oii.(c)] 

Mr.  ISclclethwaitf  for  the  personai  representatives  ci  Ibe  snr* 
viving  trustee. 

Mr.  Swanaton  and  Mr.  Burden^  for  the  personal  representatives 
of  the  brothel^  contended  that  the  words  "surviving  brothers" 
mettnt  brothers  surviving  their  sisters ;  and  that  thi^  being  an 
executory  trust  for  the  brothers,  the  Court,  in  carrying  the  trust 
into  execution,  would  consider  that,  by  the  word  **  issue,''  the 
testates  did  not  intend  issue  generally,  but  issue  living  at  Ae 
death  of  the  sisters:  Skmm-  v»  (kirwmJ^fl)  They  also  referred  to 
Jaslin  V.  Sa9n7nond.(e) 


May  Sl^^*— Ths  Yics-Chavcsixob.— >My  present  impression  is^ 
that  the  words  "  their  surviving  brothers"  mean  "  their  brothers 
then  livkig  f  and,  if  they  do^  the  gift  to  the  brothers  is  ineffectual, 
because  thape  m  no  brother  now  living,  and  the  husband 
of  the  daughter  is  yet  alive.  The  ^onseqnenoe  would  [*128] 
be,  that  the  gift,  in  the  first  instance  absolute  to  the 
daughter,  would  not  be  defeated,  but  would  remain  absolute^,  and 
her  husband,  representing  her,  would  take  it ;  and  it  woidd  not 
be  necessary  to  eoasider  the  qnestbn  of  trust,  or  no  trusty  03?  re* 

(a)  8  Bear.  ITS.  (Jb)  6  Yea  SOT.  ^)  4  lisdd.  411. 
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motmefSi  <xr  no  lemoteness.^  The  words,  boweyer,  are  so  sLUgo- 
lar,  that  I  shall  not  finally  dispose  of  the  case  at  present 


May  81a& — Thb  Vic»--Chancellob. — ^The  question  for  deci- 
ii^n  in  this  case  is^  whether  the  plaintiff,  as  the  administrator  of 
bis  deceased  wife,  Mrs.  £aton,  is  entitled  ali^utel  j  to  a  legacy 
of  £2000  given  to  .that  lady  by  her  father's  will.  It  was,  in  the 
first  instance,  given  to  her  absolutely,  that  is,  in  the  event  of  her 
marrying,  which  she  did.  But  there  was,  among  the  testator's 
sabsequent  testamentary  dispositions,  this  clause : — '■.  And  as  to 
my  daughters,"  &c.  [His  Honor  read  the  cluase  set  out,  antCj  p^ 
126.]  The  events  which  happened  were,  that  Mrs.  Eaton,  hav- 
ing married  but  once,  died  without  leaving  issu^  and  was  sur- 
vived by  her  brothen^  or  some  of  her  brothers,  all  of  whom, 
however,  have  since  died ;  the  plaintiff,  her  husbaud,  being  still 
alive.  There  were  no  articles  for  a  settlement — there  was  no 
settleo^ent  He  contends  that  the  words  which  I  have  lead  were 
not  intended,  and  are  insufficient,  to  create  any  trust — are  merely 
expresaons  precatory,  and  of  ineffectual  recommendaticai;  bat 
that^  if  otherwise,  the  provision  in  favor  of  the  brothers  was 
originally  void  for  remoteness. 

I  do  npt  consider  it  necessary  to  decide  either  of  these  points. 
Asaonung  the  plaintiff  to  be  wrong  upon  them,  the  question  re- 
mains, what  is  the  meaning  of  the  words  "  tlieir  surviviog  bro* 
thers  ?"    That  the  persons  intended  were  brothers  of  the  testa- 

tor's  daughters  is  indisputable.  But  to  what  tbne  or 
t*i2&]    event  does  the  word  "surviving"  refer?    This  *must 

be  collected  from  the  context  The  time  or  event  in* 
tended  is  not  nepessarily,  os  to  either  daughter's  legacy,  the  death 
of  that  daughter  leaving.issue,  or  not  leaving  issue.  Tbe.eontext 
appears  to  me  to  show,  that  the  testator  meant  those  bix>thera| 
a^d  those  only,  to  take  who  Aould  be  living  at  the  time  when 
the  legacy  was  intended,  as  the  testator  expressed  himaelfi  to 
^^  revert^"  that  is,  when  the  possession  iind  enjoymbnt  of  it  weve 
to  leave  the  daughter,  and  the  family  of  the  daughter,  whose 
issue  should  fail.  This  could  not  be  before  the  death  of  the 
survivor  of  the  daughter  ajad  her  kji^baod.    And  as  that  peiiod, 
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in  tht)  present  inetanoe,  lias  not  arrived^  and  all  tbe  brotkers  are 
dead,  I  think  the  legacy  absolute  in  Mrs.  Eaton,  that  is,  in  her 
administrator ;  for  the  -sisters'  next  of  kin  and  the  residuary  1^- 
atee  are  out  of  the  question.  It  was  given,  in  the  first  iastanoe, 
to  her,  as  I  have  said,  absolutely  upon  her  marriage ;  and,  -the 
gift,  if  any,  in  derogation  of  that  absolute  bequest  baying  &iled, 
the  bequest  remained,  and  remains,  absolute.  If  the  gift  had 
been  to  tbe  brothers,  or  such  of  them  as  should  be  living  at  the 
time  specified,  the  resultmight  possibly  have  been  dilSerent  But 
the  gift  is  not  so — ^it  is  only  to  "  their  surviving  brotlutrs ;" .  and, 
as  I  have  said,  there  has  not  been,  is  not,  nor  can  be,  any  such 
surviving  brother,  according  to  my  interpretation  of  the  words, 
as  to  the  legacy  in  questic»L 


»►-•« 
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18i»:  K^tSth. 

Testator  bequeathed  the  dindends  of  £10,000  stock  to  his  wife  for  her  life,  and  after 
^er  decease  he  gave  and  bequeathed  the  principal  unto  and  amongst  A.,  B.,  C, 
and  D^  and  all  and  every  other  the  child  and  diildren  of  N.  that  might  be  Hving 
at  tbe  deoeaae  of  hie  said  wife,  to  be  traaeferred  aad  paid  to  them  respediTelj  on 
their  attaining  tbe  age  of  twenty-one  year^  with  benefit  of  surviTorship  In  oaae 
any  of  tbem  should  die  under  that  age.  N.  never  had  any  otlter  children  than 
those  named  in  the  wiH  They  all  attained  twenty-one,  and  died  in  the  lifetime 
of  tbe  wid6w:— ^b&i;  that  tbey  took  vetted  interest  in  the  £10,000  stock. 

JosiAH  Wallet,  by  his  will,  dated  the  16th  December,  1815, 
gave  and  bequeathed  the  sum  of  £10,000  reduced  annuities  unto 
and  among  all  and  every  of  the  children  of  his  sister,  Mary  New- 
ton,  by  her  husband  Thomas  Newton,  that  might  be  Uving  at  the 
time  of  the  decease  of  his  said  sister,  Mary  Newton,  to  be  trans- 
ferred and  paid  to  them  respectively  in  equal  shares  on  their  re- 
spectively attaining  the  age  of  jtwenty-one  years,  with  benefit  of 
survivorship  amongst  them  if  any  of  them  should  die  under 
tweatyone.  The  testates  then  gave  and.  bequeathed  unto  his 
wife,  Ann  Walley,  and  her  assigns,  during  her  life,  the  interest. 
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dividendfl,  and  anntial  pfodnoe  of  the  sum  of  £10,000,  £S  per 
cent  ooDBoLs  standing  in  his  name;  and  from  and  after  her  de- 
cease, he  gave  and  bequeathed  the  said  principal  sum  of  £10,000, 
£8  per  cent  consols  unto  and  among  Mary  Williams,  late  Mary 
Kewton,  one  of  the  daughters  of  his  sister,  Mary  Kewton,  and 
then  the  wife  of  Josiah  Williams,  Esther  Newton,  Samuel  New- 
ton, and  Alice  Ann  Newton,  and  aU  and  ey^ry  other  the  child 
and  children  of  Thomas  Newton  and  Mary  Newton  that  might 
be  living  at  the  time  of  the  decease  of  his  said  wife,  Ann  Walley, 
the  same  to  be  transferred  and  paid  to  them  respectively  in  equal 
shares  and  proportions,  on  their  respectiyely  attaining  the  age  of 
twenty-one  years;  and,  in  case  any  one  or  more  of  such  child  or 
children  should  happen  to  die  before  attaining  such  age  of  twenty- 
one  years,  then  the  testator  directed  that  the  share  or  interest  of 
him,  her,  or  them  so  dying  should  go  to,  and  be  equally  divided 
among,  the  survivors  or  survivor  of  them ;  the  interest  and  divi- 
dends to  be  applied  for  their  benefit  in  the  meantime,  as  therein 
mentioned.  And  the  testator  gave  and  bequeathed  unto 
[*181]  his  said  .wife,  Ann  Walley,  and  *her  assigns,  during  her 
life,  all  the  interest,  dividends,  profit,  and  annual  produce 
of  £1000  capital  bank  stock,  standing  in  his  name,  to  and  for  her 
and  their  own  use  and  benefit,  and  from  and  after  her  decease  he 
gave  and  bequeathed  the  said  £1000  capital  bank  stock  unto  his 
said  nephew,  the  said  Samuel  Newton,  absolutely,  the  same  to  be 
assigned  and  transferred  to  him,  on  his  attaining  the  age  of  twenty- 
one  years.  And  the  said  testator  gave  all  the  residue  of  his  es- 
tate and  effects  to  the  said  Ann  Walley. 

The  testator  died  in  Octdber,  1818- 

There  never  were  more  children  of  the  testator's  sister,  Mary 
Newton,  than  the  four  named  in  the  will.  The  four  all  attained 
the  age  of  twenty-one,  and  died  in  the  lifetime  of  the  testator's 
widow. 

The  bill  was  filed  by  the  personal  representative  of  Samuel 
Newton,  one  of  the  four  children,  against  the  executors  of  the 
widow,  who  were  also  the  testator's  representatives,  and  against 
ihe  personal  representatives  of  the  three  other  ohildren,  praying 
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a  declaration  of  the  rights  of  the  parties  as  to  the  10,0001  oon- 
aolsy  and  10002.  bank  stdck. 


Mr.  Sivans^on  and  Mr.  JPrioTj  £)r  the  plaintiff,  saidi  that  it  was 
dear  that  the  ohildren  who  were  named  were  intended  to  take 
Tested  interests  npon  attaining  twenty-one,  aldiongh  thej  might 
not  sorvive  the  testator's  widow.  They  commented  upon  the 
difference  in  the  wording  of  the  first  bequest  where  the  children 
were  not  named,  and  that  of  the  second  bequest 

Mr.  Bacon  and  Mr.  Cfreneide^  for  the  defendants  in  the  same 
interest  with  the  plaintiGf,  referred  to  Dansen  v.  Hatffes^{qi)  and 
Sturgess  v.  PearsoTt,Q>) 

*Mr.  RusseU  and  Mr.  Oraig,  for  the  executors  of  the  [*132] 
widow. — ^The  objects  of  the  gift  of  the  10,00021  consols 
were  to  be  ascertained  at  Ihe  death  of  the  widow.  There  is  but 
one  class  of  objects.  It  canoot  be  supposed  that  the  testator 
meant  to  make  two  classes  of  legatees.  The  same  description  of 
persons  are  to  take,  and  in  the  £(ame  manner.  It  cannot  be 
suggested,  that  the  children  to  be  bom  after  the  date  of  the  will 
were  to  take  before  the  death  of  the  widow ;  why,^  then,  should 
a  different  construction  be  adopted  as  to  the  children  who  are 
named?  The  court  will  not  make  such  a  construction  as  leaves 
the  gift  vested  as  to  some  objects,  and  unvested  as  to  the  others. 
Besides,  the  gift  to  the  widow  is  only  of  the  dividends.  Then, 
there  is  a  distinct  gift  of  the  capital,  at  her  death,  to  the  children. 
The  gift  to  the  children  does  not  arise  till  that  period.  All  the 
children,  therefore,  having  died  before  that  period,  there  is  a 
lapse:  BiUingshy  v.  Wi&,(c)  Pope  v.  Whitcornbe,{d)  [The  Vice- 
Chancellor. — Stock  is  nothing  more  than  a  perpetual  annuity.] 
If  the  testator  makes  a  distinction  between  the  dividends  and 
the  capital,  the  court  will  recognize  that  distinction. 

The  Vicb-Chancellob  : — The  construction,  for  which  the 
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(b)  4  Madd:  411. 

(e)  3  AdL  319. 

(d)  3  Uvms,  lU. 
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executoiB  oontend  seems  to  me  too  subtle — ^too  strained.  Ac- 
cording to  the  plain,  simple  meaning  of  the  words,  the  gift  is  to 
the  four  children  named  and  to  any  other  children  of  the  same 
parents,  but  so  that  no  other  children  participate,  unless  living 
at  the  death  of  the  tenant  for  life.  There  is  no  such  condition 
as  to  the  four  children  named.  They  took  absolutely,  though 
they  died,  living  the  tenant  for  life. 


[*1SS]  *SwALL0W  V.  Day. 

1846:  May  30th. 

Supplemental  anawer  permitted  to  be  filed  on  the  ground  of  mistake^  no  fraud  being 

Buggeated. 
The  court)  on  the  grouDd  of  moonirenlenoe  in  practice^  which  migl^t  poasibly  ariae 

if  the  application  were  granted,  reAifldd  an  appUcation  to  allow  an  anawer  to  be 

sworn  in  open  court 

This  was  a  motion  on  the  part  of  the  defendant  for  liberty  to 
file  a  supplemental  answer,  for  the  purpose  of  stating  in  the  re- 
cord that  certain  words  contained  in  the  original  answer,  namely, 
the  words,  "  and  paid  part  thereof  to  the  said  bankers,"  had  been 
inserted  by  mistake,  and  ought  to  be  considered  as  ^xpunged. 

The  bill  was  filed  by  a  partner  against  his  copartner,  praying 
an  account  of  their  dealings  and  transactions  in  copartnership,  as 
solicitors. . 

The  answer  contained  the  following  paragraph : — "  Saith  that, 
at  the  time  of  the  dissolution  of  the  said  partnership,  it  was  also 
agreed  between  the  said  plaintiff  and  this  defendant,  that  this 
defendant  should  join  with  and  assist  the  said  plaintiff  in  getting 
in  the  several  bills  due  to  the  late  firm,  and  this  defendant  ac- 
cordingly got  in  several  of  the  bills  due  to  the  said  late  firm,  and 
paid  part  thereof  to  the  said  bankers." 

It  appeared  from  the  defendant's  affidavit,  filed  in  support  of 
th6  motion,  that,  on  the  22d  May,  he  attended  at  the  office  of 
the  Clerk  of  Becords  and  Writs  fo^  the  purpose  of  swearing  his 
answer.    That,  before  doing  so,  he  altered  the  draft  of  the  an- 
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swer  by  adding  the  passage  in  question.  That  a  corresponding 
alteration  was  at  the  same  time  made  in  the  ingrossment,  and 
that  the  answer  was  then  sworn.  That  the  deponent  made  this 
alteration  believing  the  statement  contained  in  the  additional 
words  to  be  true.  That^  in  the  evening  of  the  same  day,  he  dis- 
covered from  one  of  his  books  that  he  had  made  a  mistake  in 
inserting  the  additional  words,  the  statement  contained  in  them 
being  contrary  to  the  fact  That,  on  the  following  morning,  he 
applied  to  the  Clerk  ef  Records  and  Writs  to  be  allow- 
ed to  amend  his  answer,  by  striking  out  the  '^'^ords  in  [*184] 
question,  but  was  informed  that  this  could  not  be  done. 
No  affidavit  was  made  on  the  other  side. 

Mr.  Pw/tdergoBt^  for  the  motion* 

Mr.  BoU^  tantra^  contended,  that,  in  a  case  of  negligence  like 
the  present^  the  court  would  not  grant  an  application  to  file  a 
supplemental  answer.  He  referred  to  the  observations  of  Lord 
Eldon  in  Wdls  v.  Wood^{d)  and  Garling  v.  Marquis  of  Towns- 
hend,{b) 

The  Vtce-ChanceBcr  referred  to  Edwards  v.  WLeayf^  and 
Qreenwood  v.  Aikm8on.{^ 

The  Vicb-Chancei*lob. — The  answer  was  probably  prepared 
in  a  hasty  manner ;  probably  it  would  have  been  better  if  the 
defendant  had  taken  more  time  to  consider  it  before  it  was  sworn. 
It  appears,  however,  that  after  the  answer  was  prepared,  and 
when  the  defendant  was  in  attendance  for  the  purpose  of  swear- 
ing to  it,  He,  meaning,  as  he  swears,  to  state  the  truth,  inserted 
a  particular  statement  After  swearing  the  answer,  he  goes  back 
to  his  club,  and  by  reference  to  one  of  his  books  discovers  that 
the  whole  of  the  inserted  statement  is  inaccurate,  namely,  th^ 

(a)  10  Yes.  4t)2.  (&)  19  Tea.  631. 

<e)2Tea&B.tfe.    See  iSilraMpv  y.  (MNpm^  «  y«8.  ft  fi.  1S3. 
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Statement  comprehended  in  the  words,  "  and  paid  part  thereof 
to  the  said  bankers."  I  do  not  distrust  the  honesty  of  the  case. 
He  came  back  immediately  after  finding  the  entry.  I  think  that 
he  ought  to  be  allowed  to  file  the  supplemental  answer  upon  pay- 
knent  of  such  costs  as  are  usual. 


On  a  subsequent  day,  being  the  day  on  which  the 

[*185]    time  ^granted  for  filing  the  supplemental  answer  would 

expire,  a  motion  was  made  on  behalf  of  the  defendant^ 

that  he  might  be  at  liberty  to  swear  his  supplemental  answer 

forthwith  in  open  court. 

The  grounds  of  this  application  were,  that  the  course  of  busi- 
ness in  the  Begistrar'fi  Office  had  prevented  the  defendant  from 
passing  the  order  of  the  80th  May ;  that  the  supplemental  im- 
swer  had  been  ingrossed  and  was  ready  to  be  sworn,  but  that 
the  Clerk  of  Records  and  Writs  refused  to  take  the  answer  with- 
out the  authority  of  a  perfect  order  duly  passed  and  entered ; 
that  there  were  no  means  of  applying  for  an  enlargement  of  the 
time  limited  for  filing  the  supplemental  answer,  as  that  could 
only  be  granted  upon  a  motion  made  with  the  usual  notice  of 
two  clear  days ;  and  that,  if  the  time  originally  granted  were 
allowed  to  expire  before  the  supplemental  answer  was  filed,  a 
new  order  would  be  necessary  to  authorize  the  record  clerks  to 
recdye  the  supplemental  answer. 

Mr.  Jhrendergastf  for  the  motion. 

Thb  Yics-Changellor  was  of  opinion  that  there  was  no  ob- 
jection to  the  application  in  point  of  principle;  but,  a^  the  ques- 
tion was  one  of  practice  and  without  precedent^  he  considered 
that  it  would  be  be^  to  apply  to  the  Lord  Chancellor. 


The  application  was  aoconjiiiigly  made  to  the  Lord  Chancdlpr, 
who  considered  the  powers  of  the  court  sufficient  for  the  pur^ 
pose;  but,  as  he  could  not  foresee  the  consequences  of  allowing 
such  a  departure  £rom  the  current  practmi  ht  ordered  tiiat  the 
uswer  should  be  sworn  be&ce  &e  Clerk  of  Beoords  and  Write 
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on  prodoctioii  of  tibe  minates  of  the  Yioe-Chancdlor'B  order  of 
the  SOdi  May.  ^ 


*TuBBY  V.  Tubby.  [*136] 

XUHi  Hay  31ii 

Tbe  adnumatrator  ought  not  to  be  sole  plaintUTin  a  btil  filed  for  adminiBteting  the 
iMestato^B  real  asaeta 

ThjB  bill  was  filed  bj  Jane  Tubby,  the  widow  and  administra- 
trix of  Thomas  Tubby,  against  Sarah  Ann  Tubby  and  Mary 
Jane  Tubby,  in&nts,  by  Joseph  Trim  well,  their  next  friend,  be- 
ing the  infiint  beirs-at^law  of  the  intestate,  su^^esting  that  the 
personal  estate  of  the  intestate  was  not  sufficient  for  payment  of 
his  debts,  and  praying  that  his  personal  and  real  estate,  the  lat- 
iet  consisting  of  freeholds  and  copyholds,  might  be  administered 
imder  the  decree  of  the  court 

Mr.  Tsrrdl  having  opened  the  case  for  the  plaiati£^ 

ana  Viot'Ohanodbr  inquired,  how  Jane  Tubby  was  a  proper 
plaintiff  against  the  real  estate? 

TemU  refeirred  to  the  stat  8  &  4  WiE  4,  e.  104. 

Tax  YiCsHC^AKCSLLOB.-—Yon  must .  elect  whether  you  wiQ 
make  a  creditor,  or  one  of  the  defendants,  a  oo^plaintiC 

< 

The  hill  was  afterwards  amended  by  making  Sarah  Ann 
Tubby  a  eo*pla^tiff  sning  by  Jane  Tubby,  her  mother  and  next 
fiiead. 
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t*137]  *    *Chadwick  V.  TTkatley. 

1846 :  M17  8l8t 

Trust«e  of  stock,  on  transfenring  tl)e  stock  to  his  cettui  qvat  tnult^  held,  under  the 
drcumstances  of  the  cnse,  entitled  to  an  acknowledgment  by  the  ceahii  que  trust 
of  the  stock  being  received  in  fall  of  all  demands,  though  not  entitled  to  a  release 
under  seal  And,  inasmuch  as  the  ceshU  que  trust  declined  to  make  the  acknow- 
ledgment,  the  court  directed  a  general  admmistration  account  to  be  taken  of  tho 
real  and  personal  estate  of  the  testator,  fro;n  whose  real  and  peramal  estate  the 
stock  was  derived,  although  no  account  but  a  more  transfer  of  the  stock  was 
prajed  by  the  bill,  and  no  open  unsettled  account  suggested  by  the  aaswM*. 

Adam  Ghadwick,  bj  his  will,  dated  in  1880,  after  giving  cer- 
tain property  to  his  wife  absolutely,  charged  his  Suffolk  estates 
with  an  annuity  of  60Z.  a  year  for  William  Bottom ;  and,  subject 
thereto,  he  devised  those  estates  to  three  trustees,  and  their  heirs, 
upou  trust  to  sell,  invest  the  produce,  with  powers  to  alter  and 
vary  securities,  and  pay  the  dividends  to  his,  the  testator's,  wife, 
for  her  liie,  and  after  her  death  to  pay  the  dividends  to  his  cou- 
sin, Adam  Chadwick,  for  his  life,  and  after  his  decease  to  divide 
the  capital  equally  between  the  plaintiff,  Adam  Chadwick,  and 
his  sister,  Frances  Chadwidc 

The  testator  died  in  March,  1888 ;  the  will  was  proved  by  the 
widow,  who  was  executrix,  and  the  three  trustees,  who  were 
executors^    The  widow  died  two  months  after  the  testator. 

The  personal  estate  being  insufficient  to  pay  the  debts,  the 
Suffold  estates,  and  another  freehold  estate  of  the  testator,  which 
was  not  devised,  were  sold.  After  setting  apart  out  of  the  pro- 
ceeds of  the  sale  a  sufficient  sum  to  answer  the  annuity,  and  after 
payment  of  all  the  testator's  debts  and  legates,  and  the  expenses^ 
up  to  that  time,  of  executing  the  trusts  of  the  will,  the  clear  resi- 
due of  the  proceeds  amounted  to  1862,  ISs.  6dL  This  sum  was 
then  added  to  the  sum  set  apart  to  secure  the  annuity ;  sad  the 
whole,  invested  in  consols  in  the  names  of  the  trustees,  produced 
18722.  78.  7cL  consols. 

By  a  deed-poll,  dated  the  ISth  August,  1884,  under  the  hands 
and  seals  of  the  trustees,  after  stating  the  foregoing  &cts,  inclu- 
ding tiie  &ot  that  all  the  debts  and  legacies  had  been  paid,  it  was 
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declared,  that  the  trustees  would  stand  possessed  of  tlie  stock, 
npoi!k  trost  to  pay  the  annuity  to  William  Bottqp,  and, 
subject  thereto,  upon  trust  to  ^indemnify  themselves  [^38] 
against  all  future  costs,  charges,  and  expenses,  which 
they  might  sustain  or  be  put  unto  in  or  about  the  execution  of 
the  trusts  of  the  testator's  will,  or  rdating  thereto ;  and,  subject 
thereto,  upon  trust  ibr  the  benefit  of  Adam  Chad  wick  the  cou- 
sin, the  plaintiff,  and  Frances  Chadwick,  as  declared  by  the  will 
of  the  testator,  of  the  moneys  to  arise  by  the  sale  of  the  Suffolk 
estates. 

According  to  the  defendant's  answer,  a  release  of  even  date 
with  the  deed-poll  was  executed  by  Adam  Chadwick,  the  cousin, 
Ae  plaintiff,  and  Francea  Chadwick,  whereby,  after  reciting  the 
deed  and  the  trusts  contained  in  it^  the  last-named  persona  re- 
leased the  trustees  in  respect  of  their  execution  of  the  trusts  of 
the  will  up  to  that  time. 

After  the  execution  of  these  deeds,  some  further  sums  were 
received,  and  some  costs  paid,  by  the  trustees,  in  the  execution 
of  the  trusts  of  the  will ;  and,  upon  a  balance  of  accounts  in  Feb- 
ruary, 1838,  there  appeared,  firom  1;he  account  then  delivered  by 
the  trustees,  to  be  due  to  them  a  sum  of  116/.  This  sum  was 
discharged  by  a  sale  of  a  p(»iion  of  the  stock  standing  in  theb 
names,  whereby  the  stock  was  reduced  to  1748?.  9$.  lid.  consols. 
In  1811  a  fiirtber  sum  became  due  to  the  defendant,  who  was 
dien  the  surviving  trustee,  on  a  similar  account  This  was  dis- 
charged by  the  plaintiff. 

In  1844,  William  Bottom,  who  had  survived  Adam  Chadwick 
the  cousin,  died.  Notice,  of  that  event  was  immediately  ^ven 
by  the  defendant  to  the  plaintiff  and  his  sister^  and  the  defend- 
ant offered  to  transfer  to  each  of  them  a  moiety  of  the  17482L  95. 
llci.  consols  upon  having  a  proper  release.  The  offer  was  ac- 
cepted by  the  sister,  who  signed  a  release  to  the  defendant^  and 
received  a  moiety  of  the  stock.  The  plaintiff,  however,  refused 
to  sign  any  release,  but  offered,  upon  having  the  moiet}*-  of  the 
stock  transferred  to  him,  to  give  the  defendant  a  receipt  for  it. 
The  defendant  declined  this  relying  on  the  trust  for  in- 
drasnity  cootained  ia  the  deed-polL    The  ^plaintiff  re-    [*1S9] 
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iterated  hie  refusal  in  yarioTiiB  lettexB  on  the  subject  wliich 
will  sxiffioientIy«appear  from  the  judgment 

The  release  signed  by  Miss  Chadwick  was  founded  on  a  draft 
to  which  the  plaintiff  had  been  made  a  party.  By  the  draft,  the 
releasing  parties  were  made  to  release  the  defendant,  and  also 
the  respective  estates  and  effects  of  the  deceased  trostees  o^  from, 
and  against  all  actions,  suits,  &o.,  and  aocountSj  reckonings,  claims 
and  demands  whatsoever,  both  at  law  and  in  equity,  which  the 
releasing  parties  could,  should,  or  might  have,  claim,  challenge, 
or  demand,  for  or  by  reason  or  means  of  the  said  trustees,  (min- 
ing them,)  or  either  of  them,  having  acted  as  executors  or  trus> 
tees  under  the  will  of  the  said  testator,  or  as  trustees  under  the 
said  deed-poll  of  tiie  18th  of  August,  1834,  and  having  been  con- 
eemed  in  the  execution  of  the  trusts  thereby  respectively  in  them 
reposed,  or  for  and  on  account  of  the  said  sum  of  1872{»  7^.  Td. 
consols,  or  the  interest,  &c. :  or  for  or  on  account  of  any  sum  or 
sums  of  money  had,  received,  or  paid,  or  any  act,  deed,  matter, 
or  thing  whatsoever  made,  done,  committed,  executed,  or  sufi^ 
ed  by  the  said  trustees,  any  or  either  of  them,  as  such  executors 
and  trustees  as  aforesaid,  or  otherwise  in  relation  thereto. 

The  bill  prayed  that  the  defendant  might  be  decreed  to  trans- 
fer to  the  plaintiff  his  moiety  of  the  stock,  and  might  pay  the 
costs  of  the  suit. 

lie  defendant,  by  his  answet,  insisted  that  the  plaintiff  was 
bound  to  execute  a  proper  release  to  die  defendant  as  a  condi- 
tion of  such  transfer ;  and  if  not,  that  the  defendant  was  entitled 
to  the  indemnity  of  the  court 

There  was  some  evidence  on  the  part  of  tiie  defendant  to  the 
effect  that  he  was  liable  to  have  an  action  brought  in  his  name 
by  the  plaintiff,  for  the  breach  of  a  covenant  under  the  assign- 
ment of  a  lease,  and  that  a  breach  had  been  committed ; 
[*140]  it  did  not,  however,  appear  that  the  action  had  *been 
commenced,  although  some  time  had  elapsed  since  the 
breach. 

Mr.  Anderdon  and  Mr.  JhreU,  for  the  plaintiff,  contended,  that^ 
as  the  deed-poll  of  18S4  es^ressly  stated  l^t  all  the  debts  and 
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legacies  were  paid,  no  general  release  conld  now  be  demanded 
by  the  defendant 

The  Vice- Chancellor  said,  that^  if  the  plaintiff  was  willing  to  re- 
ceive the  stock  in  full  of  all  demands,  and  to  have  that  entered 
in  the  decree,  he  was  disposed  (subject  to  what  might  be  said  on 
the  other  side)  to  make  a  decree  for  the  plaintiff.  But,  if  the 
plaintiff  was  unwilling  to  adopt  that  course,  it  would  be  neces- 
sary to  direct  all  the  accounts  to  be  taken,  unless  the  defendant 
would  waive  the  accounts,  or  the  plaintiff  could  show  that  there 
was  no  ground  for  taking  them. 

The  defendant's  counsel  declining  to  waive  the  accounts,. 

The  plaintiff's  counsel  contended,  that,  as  the  bill  did  not  pray 
an  account^  and  as  no  open  account  was  suggested  by  the  an- 
swer, no  account  ought  to  be  decreed.  The  subject*matter  of 
the  bill  was  a  sum  entirely  separate  from  the  rest  of  the  pro- 
perty. 

Mr.  SwansUm  and  Mr.  AmphUUj  for  the  defendant^  were  stop- 
ped by  the  court 

The  Yicb-Chancellob. — ^The  defendant,  and  two  other  gen- 
tlemen now  dead,  were  the  executors,  and,  imder  the  will,  trus- 
tees of  the  real  and  personal  estate,  of  a  gentleman  who  had  died 
before  1884.  They  acted  in  the  trust,  collected  the  personal  es- 
tate, paid  the  debts  so  far  as  the  personal  estate  extended,  sold 
the  real  estate,  and  applied  part  of  the  proceeds  to  the 
discharge  of  such  demands  as  *the  due  administration  [*141] 
of  the  property  appeared  to  them  to  require,  so  that 
there  remained  a  clear  surplus,  which,  subject  to  certain  life  in- 
terests, or  a  life  interest^  appeared  to  belong  to  Dr.  Cbadwick 
and  Miss  Chadwick  absolutely.  In  1834,  a  deed-poll  was  exe- 
cuted by  the  three  executors,  detailing  in  substance  what  I  have 
mentioned,  and  stating  that  the  amount  of  the  clear  fund,  sub- 
ject to  those  li&  interests,  or  to  that  life  interest^  belonged  to  Dr. 

Vol.  n.  17 
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Chadwick  and  Miss  Ghadwick;  and  nothing,  apparently,  could 
be  more  regular  and  business-like  than  the  instrument, — Pleading 
to  the  conjecture,  at  least^  that  everjthmg  that  had  been  done 
was  done  properly. 

In  1844,  the  last  life  interest  in  the  fund  dropped,  upon  which 
the  ultimate  residue  became  payable  to  Dr.  Ghadwidc  and  Miss 
Ghadwick,  in  equal  shares^  as  tenants  in  common.  The  &ct  of 
the  death  was  communicated  to  them  by  the  trustee,  and,  upon 
the  proposal  being  made  to  transfer  the  fund,  a  release  was  re- 
quired, that  is,  a  general  release  in  respect  of  the  estate,  haying 
the  effect  of  closing  the  account  and  discharging  the  then  sole 
surriving  trustee  from  all  responsibility  in  the  matter,  so  £sur  as 
it  could  be  done. 

To  this  Miss  Ghadwick  acceded.  The  deed  was  prepared  for 
both,  and  might  have  been  executed  by  both,  and,  supposing 
both  disposed  to  execute  it,  it  seems  to  me  unobjectionable.  Dr. 
Ghadwick,  however,  did  not  avail  himself  of  the  opportunity  of 
executing  it,  but  declined  doing  so ;  and  I,  as  at  present  advised, 
am  not  of  opinion  that  it  was  competent  to  the  surviving  trustee 
to  insist  upon  having  that  deed  executed,  in  the  circumstances  of 
this  case,  or  of  any  such  case.  Whether  to  execute  such  a  deed 
would  not  have  been  a  perfectly  harmless  and  a  reasonable 
course  is  a  very  different  thing.  But,  though  it  may  not  have 
been  the  right  (and  possibly  it  was  not  the  right)  of  the  trustee 
to  require  a  deed,  I  think  that  it  was  his  right  to  require 
[^42]  that  his  ^account  should  be  settled — that  is  to  say,  that 
he  and  bis  family  should  be  delivered  from  the  anxiety 
and  misery  attending  unsettled  accounts, — ^the  possible  ruin 
which  they  who  are  acquainted  with  the  affairs  daily  litigated  in 
the  Gourt  of  Ghancery  well  know  to  be  a  frequent  result  of  ne- 
glect in  such  a  matter. 

I  am  of  opinion,  therefore,, that  Mr.  Heatley  might  most  rea- 
sonably require  to  have  his  accounts  examined,  and  to  have  a 
settlement  of  them.  He  was  bound  to  give  accounts,  if  demand- 
ed ;  but;  giving  the  accounts,  he  was  entitled,  to  use  a  familiar 
phrase,  to  have  them  '*  wound  up."  It  is  true,  as  Mr.  Anderdon 
says,  that  the  accounts,  though  settled,  might  be  liable  to  be  sur- 
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oharged  amd  fdsified.  That  might  or  might  not  be ;  but  still  the 
trustee  had  a  right  to  have  his  aooount  gone  through,  examined, 
and  settled.  Now,  this  is  what  he  did  not  require ;  he  required 
a  release.  In  answer  to  the  requisition  of  a  release,  Dr.  Chad- 
wick,  in  a  letter  to  Mr.  Headej,  dated  the  25th  November,  1844, 
expresses  himself  thus : — "  Sir,  I  received  your  letter  of  the  12th 
instant,  with  a  sentence  of  mine  quoted  into  it;  as  you  would 
make  the  quotation,  you  should  have  quoted  the  preceding  para- 
graph also.  I  have  run  over  in  my  mind  the  past  I  will  not 
give  you  a  release  of  any  sort,  either  expressed  or  implied."  I 
think,  from  that  passage,  that  the  plaintiff  must  have  intended 
something  more  than  a  mere  refusal  to  execute  a  deed.  He  then 
proceeds — "  I  do  not  object  to  give  you,  after  the  stock  has  been 
paid  to  me,  a  stamp  receipt  acknowledgment  of  the  receipt  of  it. 
An  ordinary  stamp  receipt  is  a  lelease  in  respect  of  what  expres- 
sed by  it  received.  K  you  refuse  to  pay  me  the  stock  unless  I 
yield  to  your  demand  of  a  release,  I  shall  apply  to  a  lawyer  to 
attack  you  for  it;  and'do  not  suppose  because  I  have  not  yet  at- 
tacked SurteeSy  for  the  180021  paid  by  me  to  Wilson,  &c,  the 
attack  will  not  be  soon.  I  desire,  require,  and  demand  my 
stock." 

*This  was  in  effect  an  announcement  of  his  intention  [*148] 
not  to  give  an  acknowledgment  beyond  the  particular 
sum,  in  effect,  therefore,  to  leave  the  whole  of  the  account  open:; 
for  he  was  not  a  party  to  the  deed;  the  deed  was  executed  by 
the  trustees  alone,  and  the  letter  does  not  contain  (what  Mr.  An- 
derdon  supposed)  a  statement  that  he  will  be  satisfied  with  the 
accounts  as  &r  aia  ihey  go,  and  that  the  i^mainder  must  be  set 
right  afterwards,  or  even  that  any  items  are  omitted  by  &aud 
or  negligence ;  he  says  distinctly  that  he  wall  give  nothing  but 
an  acknowledgment  of  the  particular  sum.  He  subsequently 
sends  a  notice  more  formal,  if  possible,  (dated  ihe  80th  Novem- 
ber,) in  which  there  are  various  recitals,  among  others,  these : 
'*  Whereas  I  will  not  give  you  a  release  of  any  sort,  either  ex- 
pressed or  implied.  Whereas  I  do  not  object  to  give  you,  when 
I  have  received  my  half  of  the  said  consols,  a  receipt  in  acknow- 
ledgment  of  the  receipt  of  it^    Whereas  the  said  leodpt  would 
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be  a  releaae  as  to  what  expressed  by  deceasecL  And  whereas  I 
demand  my  half  of  the  said  consols,  viz.  874/.  45. 11 1-2(1"  It 
oould  not  more  pointedly  express  a  desire  to  keep  the  account 
open,  and  to  be  at  liberty  to  take  the  account  at  any  future  pe- 
riod. But  it  is  not  confined  to  that.  In  a  letter  to  his  own  so* 
lidtor,  of  which  a  copy  is  in  evidence,  he  says,  *'  I  do  not  object 
to  give  him,  when  he  has  transferred  or  paid  to  me  my  874Z.  4s. 
11  1-2(2.,  82.  per  cent  consols,  a  release  as  to  them  either  in  the 
form  of  a  receipt  or  in  some  other  form ;  if  the  former,  written 
by  me  in  my  own  way  according  to  my  own  meaning,  and  sign- 
ed by  me ;  if  the  latter,  written  by  me  or  by  my  attorney  to  my 
approbation,  and  signed  by  me.  The  release  may  be  on  paper  or 
on  parchment;  though  I  consider  a  recept  on  paper  sufficient, 
and  the  only  release  as  to  the  said  consols  Mr.  Heatley  can  de- 
mand." 

I^  therefore,  the  matter  were  confined  to  the  single 
[^144]  question  as  to  the  balance  of  right  or  wrong  in  the  *in- 
stitution  of  this  suit»  and  that  could  now  be  disposed  o^ 
I  should  say  that  although  in  strictness  a  release  by  deed  could 
not  be  demanded,  yet  there  was  nothing  out  of  the  ordinary 
course  of  business — nothing  unreasonable  in  asking  it  But 
what  is  the  course  taken  on  the  other  side?  There  is  not  only 
a  refusal  to  execute  the  deed,  which  in  my  opinion  was  justifi- 
able, but  a  statement  that  the  plaintiff  will  execute  no  release, 
express  or  implied,  and  give  nothing  but  a  receipt  for  a  particu- 
lar sum.  I  think  that  was  positively  unreasonable.  If  he  was 
satisfied  upon  the  account,  as  sent  in,  that  nothing  more  was 
coming  to  him,  he  should  have  expressed  his  willingness  to  close 
the  accounts;  on  the  other  hand,  if  he  was  dissatisfied  with  it,  he 
should  have  asked  to  have  the  accounts  taken.  I  cannot,  how* 
ever,  say  that  the  defendant,  against  the  wish  of  the  plaintiff,  is 
entitled  to  force  this  sum  upon  him.  The  accounts  have  never 
been  taken — ^they  have  never  been  acceded  ta  There  must, 
therefore,  be  a  general  administration  of  the  real  and  personal 
estate  of  the  testator,  unless  the  plaintiff  by  his  counsel,  shall 
state  that  he  is  now  willing  to  receive  the  sum  of  874Z.  4s.  11  l'2cL 
SL  per  cent^oonsoH  ui  full  of  all  demands  of  the  plaintiff  against 
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the  defendant,  in  respect  of  the  real  and  personal  estate  of  the 
testator. 

Mr.  Anderdon^  for  the  plaintiff,  said  that,  having  no  instruc- 
tions upon  the  subject,  be  was  unable  to  make  any  answer  to  the 
suggestion  of  the  court 

The  Yice-Chancellob  directed  a  general  administration  ae- 
count  of  the  real  and  personal  estate  of  the  testator,  (the  decree 
being  prefaced  by  a  statement  of  the  suggestion  of  the  court  and 
the  answer  of  the  plaintiff's  coimsel,)  and  ordered  that  in  the 
meantime  the  fund  should  be  brought  into  court;  the  dividends 
to  accumulate. 

*0n  a  subsequent  day,  the  plaintiff  having  in  the    £*146] 
meantime  elected  to  take  the  8742.  4^.  11  l-2c2.  stock 
upon  the  terms  suggested  by  the  court,  a  decree  was  made  to 
this  effect : — 

The  plaintiff,  by  hto  ootmsel,  electing  to  accept  the  8T41  4«.  11  l-2dL  bank  3^  per 
cent  annuities,  standing  in  the  books  of  tiie  governor  and  company  of  the  Bank  of 
England,  in  the  name  of  the  defendant,  Bichard  Heatley,  and  the  dividends  dae, 
and  to  be  received  thereon  in  fiill  of  all  daimsand  demands  in  respect  of  the  real 
and  personal  estate  of  Adam  Chadwick,  deceased,  the  testator  in  the  pleadings 
named — ^refer  it  to  the  taxing-master  to  tax  the  defendant  his  costs  of  this  suit,  as 
between  solicitor  and  client ;  and  let  the  defendant  be  at  liberty  to  retain  %uch  costs 
when  taxed,  out  of  the  before-mentioned  bank  annuities  and  dividends,  and  let  the 
residue  thereof!  after  such  retainer  as  afiwesaid,  be  transferred  and  paid  to  the  plain* 
tiff: 
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A  bill  fbr  tbe  deliveiy  up  or  a  yoid  lease  may  cot  be  demurrable,  although  it  m^ 

appear  thiia  the  atatementB  ia  the  bill  that  the  lease  is  void  on  tlie  face  of  iL 
Qaxre,  whether  the  38th  order  of  August,  1841,  applies  to  caiies  where  a  general 

demurrer  to  tlio  bill  might  have  bc«n  susUiined? 

By  an  act  of  Parliament  of  the  4th  Geo.  3,  iotitnled,  "  An  act 
to  enable  the  Vicar  of  the  Parish  of  fiochdale,  in  the  County  of 
Lancaster,  to  grant  a  Lease  or  Leases  of  the  Glebe  Lands  beloDg- 
ing  to  the  said  Vicarage,''  after  reciting,  amongst  other  things, 
t^at  great  benefit  would  accrue  to  the  vicarage,  if  power  were 
given  to  the  vicar  for  the  time  beiug  to  grant  a  lease  or  leases  of 
the  glebe  ianda  for  a  term  of  years,  suflcient  to  encourage  per- 
sons to  build  thereon  and  imjirove  the  same,  it  was  enacted,  that 
it  should  be  lawful  for  the  vicar  of  the  parish  for  the  time  being, 
by  indenture  or  indentures  duly  executed,  to  demise  or  lease  all 
or  any  part  or  parts  of  the  glebe  lands,  and  of  the  buildings 
standing  thereon,  unto  any  person  or  persona  who  should  bo  wil- 
ling to  build  upon  and  improve  the  same,  for  any  term  or  num- 
ber of  years  not  exceeding  ninety-nine  years,  which  lease  or 
leases  should  be  renewable  at  any  time,  and  should  commence 

and  take  effect  in  possession  and  not  in  reversion,  ka., 
["146]     so  as  in  such  lease  or  leases  *there  should  be  reserved 

the  best  and  most  improved  groutid  rent  or  ground 
rents,  kc,  and  so  as  the  lessee  or  lessees  should  execute  a  coun- 
terpart or  counterparts  thereof^  and  enlet-  into  covenants  to  build 
and  keep  in  repair  the  messuages  and  buildings  intended  and 
agreed  to  be  built,  and  to  surrender  the  same  at  the  expiration 
of  the  term,  &c. 

The  bill,  which  was  filed  by  the  present  Vicar  of  Rochdale, 
after  stating  his  title  as  vicar,  and  that  he  was  seized  of  the  glebe 
lands  of  the  vicarage,  and  after  setting  out  the  act  of  parliament, 
proceeded  to  state,  that  Thomas  Drake,  D.D.,  formerly  Vicar  of 
Rochdale,  on  the  1st  November,  1796,  executed  an  indenture  of 
diat  date,  which  purported  to  be  an  indenture  of  lease,  and  was 
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made  between  himself  of  the  one  part,  and  John  Walmsley, 
since  deceased,  of  the  otiher  part,  and  that  by  such  lease,  after  re- 
citing, that,  by  an  act  of  parliament  passed  in  the  4th  year  of  his 
then  present  majesty,  intituled  &c.  [stating  the  title  of  the  before- 
mentioned  act,]  the  Yicar  of  Bochdale  for  the  time  being  was  en- 
abled, by  indenture  or  indentures  duly  executed,  to  demise  or 
lease  all  or  any  part  or  parts  of  the  glebe  lands,  and  of  the  build- 
ings standing  thereon,  (except  as  therein  is  excepted,)  to  any  per- 
son or  persons  who  should  be  willing  to  build  upon  and  improve 
the  same,  for  any  termor  number  of  years  not  exceeding  ninety- 
nine  years,  with  t)ie  powers  and  subject  to  the  conditions  therein 
mentioned,  it  was  witnessed  that  Thomas  Brake,  in  consideration 
of  the  payment  of  the  yearly  rent  thereby  reserved,  (stated  to  be 
the  best  and  most  improved  yearly  rent  that  could  be  gotten,) 
and  of  the  performance  of  the  covenants  thereinafter  contained 
on  the  part  of  the  said  John  Walmsley,  demised,  leased,  and  to 
fiurm  let  unto  the  said  John  Walmsley,  his  executors,  adminis* 
trators,  and  assigns,  all  that  field,  &c.  [part  of  the  glebe  lands  of 
the  vicarage,]  and  also  fiill  and  firee  liberty  for  the  said 
John  Walmsley,  his  executors,  &c.,  to  dig  and  *get  [*147] 
marl,  sand,  and  clay  for  the  improvement  of  the  said 
premises,  and  for  the  making  of  an  intended  street  of  ten  yards 
wide  between  the  demised  premises  and  certain  other  glebe  lands, 
and  also  for  the  making  and  bumitig  of  brick  to  be  used  upon 
said  premises,  hutfw  no  other  purpose  whatsoever^  to  hold  &c.  unto 
said  John  Walmsley,  his  executors,  administrators,  and  assigns, 
yielding  and  paying  &c.  the  yearly  rent  of  26Z. ;  and  that,  by  the 
same  indenture,  John  Walmsley  for  himself  his  executors,  ad- 
ministrators, and  assigns,  covenanted  with  the  said  Thomas 
Drake,  and  his  successors,  vicars  of  the  said  vicarage  for  the  time 
being,  for  the  payment  of  the  rent  thereby  reserved,  and  also 
that  he,  his  executors,  administrators,  and  assign  would  well  and 
sufficiently  repair^  mcuntain^  uphold^  and  keep  all  such  houses  and 
buildings  as  should  thereafter  during  the  said  term  be  erected 
upon  the  said  thereby  demised  premises,  &a 

The  bill  then  alleged,  that  the  several  pieces  or  parcels  of  land 
whidh  were  puxpoorted  to  be  demised  by  tfo  said  indentoxe  of 
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lease  oomprised  seven  perches  of  statute  measurei  and  consisted 
of  &rm  land,  being  part  of  the  glebe  lands  belonging  to  the  said 
vicarage,  and  that  the  said  indenture  did  not  in  any  way  provide 
for  the  erection  of  buildings  thereon,  but  that  the  covenants  con- 
tained in  the  indenture  were,  in  &ctj  convenants  applicable  to  a 
farming  lease;  that  the  land  was,  in  fact,  occupied  by  John 
Walmkley,  and  those  who  succeeded  to  the  occupation  thereof, 
under  color  of  the  said  alleged  lease,  solely  as  fEirming  land,  and 
without  erecting  any  building  thereon,  and  that  the  said  road- 
way mentioned  in  the  indenture  had  never  been  made.  And 
the  bill  charged  that  the  indenture  of  lease  was  void  as  against 
the  successor  of  Thomas  Drake,  in  the  vicarage  of  Bochdale. 

The  bill  also  contained  an  allegation,  that  the  rent  of  252^  re- 
served by  indenture  of  lease  was  inadequate,  regard  being  had 
to  the  value  of  the  premises,  especially  to  their  value  as  building 

ground. 
[*148]  *The  bill,  then,  after  alleging  that  by  virtue  of  divers 
mesne  assignments  the  estate  and  interest  purported  to 
be  demised  to  John  Walmsley  would,  if  the  lease  had  been  valid, 
have  become  vested  in  the  defendant,  John  Howard,  for  the  re- 
mainder of  the  term  of  ninety-nine  years,  and  that  the  defendant 
had  for  several  years  been,  and  was  still,  in  possession  of  the 
premises,  under  color  of  title  derived  from  the  said  indenture, 
and,  after  charging  that  the  defendant  had  in  his  possession  or 
power  the  said  indenture  of  lease,  and  divers  other  deeds,  &a  re- 
lating to  the  glebe  lands  and  premises,  and  other  the  matters 
aforesaid,  whereby,  if  produced,,  the  truth  of  the  matters  men- 
tioned in  the  bill  would  appear,  and  that  he  ought  to  discover 
and  produce  the  same,  prayed  a  declaration,  that  the  indenture 
of  the  1st  November,  1796,  and  the  demise  thereby  purported  to 
be  made,  were  respectively  void  as  against  the  plaintiff  and  that 
the  defendant  might  be  decreed  to  deliver  up  the  said  indenture 
to  the  plaintiff,  to  be  cancelled,  the  plaintiff  thereby  offering  and 
submitting  to  make  all  just  allowances  to  the  defendant. 

The  defendant  by  his  answer,  after  answering  a  few  of  the  in- 
terrogatories contained  in  the  bill,  stated,  that^  inasmuch  as  the 
discovery  sought  by  the  bill  might  tend  to  expose  him  to  a  &r- 
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feiture  of  the  premses  in  question,  and  under  the  other  circam- 
stances  of  the  case,  he  declined  to  answer,  and  submitted,  that 
he  was  not  bound  to  answer  whether  any  such  indenture  as  that 
mentioned  in  the  bill  was  ever  created ;  and,  for  the  reasons 
aforesaid,  he  submitted  that  he  was  not  bound,  and  he  accord- 
ing] j  declined  to  answer  so  much  of  the  bill  as  sought  discovery 
jQrom  him  whether  &c.  (following  the  words  of  the  bill  as  to  the 
documents,  &c.) 

Exceptions  having  been  taken  to  the  answer,  and  those  ex- 
ceptions overruled  by  the  master,  who  reported  the  answer  to  be 
sufficient^  the  cause  now  came  on  for  hearing  upon  exceptions  to 
the  master's  report 

*Mr.  Russell  and  Mr.  Fleming^  for  the  exceptions.  [*149] 

Mr.  Wigram  and  Mr.  Sogers,  contra. — ^First^  if  this  bill  is  demur- 
rable, the  defendant,  under  the  38th  order  of  August^  1841,(a) 
is  entitled  to  take  the  course  which  he  has  done.  Tipping  v. 
Chrhe,{b)l)rakey.I)rake^{c)FapihorneY.  Weston,{d)Kagey.  WalL(e) 
[The  Vice-ChanceOor, — ^Was  not  that  order  founded  upon  certain 
rules  of  pleading  to  which  Bowe  v.  Teed^{g)  Somervilk  v.  Mac- 
kayj{h)  and  other  cases  allude  ?  There  had  been  a  difference  of 
opinion  upon  the  point,  whether  a  defendant,  in  some  particular 
cases,  as  for  instance,  in  the  case  of  a  purchase  for  valuable  con- 
sideration, without  notice,  might  not,  by  answer,  without  plea  or 
demurrer,  protect  himself  &om  answering  a  question.  There 
had  been  an  opinion,  that  he  must  have  recourse  to  a  plea  or  de- 
murrer ;  was  not  the  object  of  the  88th  order  to  give  him  liberty 
in  these  cases  to  avail  himself  of  a  defence  by  answer?]  Possi- 
bly that  might  be  the  intention  of  the  framers  of  the  order ;  it  is 

(a)  By  whidi  a  "  defendant  shan  be  at  liberty  by  aoBwer  to  dedibe  answering  any 
intenogatoryi  or  part  of  an  interrogatoryi  from  answering  which  he  might  have  pro- 
tected himself  by  demurrer;  and  that  he  shall  be  at  liberty  so  to  decline^  notwith- 
standing he  shall  answer  other  parts  of  the  bill  from  which  he  might  have  protected 
himself  by  demurrer.'' 

(b)  2  ILm,  383.  (c)  Id.  647.  '(d)  3  Hare,  38t,  393. 
(0)  4  Har^  127.                    (g)  16  Yes.  312.  (h)  16  Yea.  882. 
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submitted,  however,  that  the  terms  of  it  are  express: — ^The 
words,  "  any  interrogatory"  mean  "  any  interrogatory  at  all." 

Secondly,  the  bill  is  demurrable.  It  appears  upon  the  &oe  of 
the  lease,  which  is  set  out  in  the  IhU,  and  which  recites  the  act 
of  Parliament^  that  the  lease  is  void.  There  is  no  jurisdiction, 
therefore,  in  this  court  to  order  that  instnzment  to  be  delivered 

up:  Simpson  v.  Lord  Howden;{a)  and,  even  if  the  lease 
[*150]    were  not  void  on  the  feoe  of  it^  the  *objection  being 

legal,  a  demurrer  would  hold,  on  the  ground  that  the 
question  of  validity  ought  first  to  be  tried  at  law :  Oorporation  of 
Arundel  v.  Holme8.{b)  The  bill  would  not,  in  that  case,  be  sus- 
tainable  for  the  purpose  of  removing  the  lease  as  a  cloud  upon 
the  plaintiff's  title,  until  it  had  been  established  at  law  that  it 
was  a  doud. 

Mr.  Fleming^  in  reply,  upon  the  second  point,  observed,  that 
Simpson  v.  Lord  Howden  did  not  apply  to  the  case  of  real  pro- 
perty ;  and  that  the  opinion  of  the  Master  of  the  BoUs,  in  the 
CorporaXion  of  Arundel  v.  Holmes^  was  at  variance  with  that  of 
Lord  Eldon,  in  the  Mayor  of  Ookhesier  v.  Lowton,{c)  He  also  re- 
ferred to  Newman  v.  Miher,{d)  Byne  v.  PoUer,{e)  Hdtbrook  v. 
Shwrpey^ig)  Ware  v.  Honvood^iji)  Haytoard  v.  IHmedaJe.{i) 

Tke  Vicb-Chancellob. — ^The  mode  of  trying  whether  a  bill 
iB  demurrable,  is  to  inquire  whether,  comingra  hearing  on  the 
facts  which  it  alleges,  it  would  be  dismissed,  or  whether  some 
other  decree  or  order  would  be  made.  My  opinion  is,  that,  if^ 
this  bill  should  come  to  a  hearing,  the  &cts  which  it  alleges  be- 
ing proved,  the  defendant  would  probably  have  the  option  of 
having  the  validity  of  the  lease  tried  at  law ;  and,  in  that  case, 
the  bill  would  be  retained  for  twelve  months,  with  liberty  to 
bring  an  action,  or  some  other  direction  of  that  nature  would  be 

•  (a)  8  MyL  it  Cr.  91.  (ft)  4  Beay.  326. 

(e)  1  Ves.  k  B.  226,  244.  As  to  delivering  up  a  will,  see  per  Lord  Eldon,  13 
Ve&  298. 

((f)  2  Ves.  jTzn.  283.     *  (e)  5  Ves.  609.  (9)  19  Vee.  13U 

(^)  14  Vm.  28.  (t)  1*7  Vei.  111. 
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given ;  and,  if  the  plaintiff's  title  to  the  lease  should  be  estab- 
lished at  law,  or  i^  at  the  hearing,  the  defendant  should  admit 
the  plaintiff's  tide,  the  decree  or  decretal  order  would  be,  to 
direct  the  lease  to  be  delivered  up  for  cancellation,  or 
*to  be  impounded, — which  would  be  within  the  prayer  £*15iJ 
for  general  relief.  I  am  of  opinion,  that  a  general  de- 
murrer to  this  bill  could  never  be  «ustained,[l] 

If  I  am  right  in  that  view  of  the  case^  it  is  unnecessary  for  me 
to  give  any  opinion  on  the  other  point.  I  cannot^  however,  re- 
present myself  as  prepared  (so  £sir  as  my  opinion  goes)  to  accede 
to  the  proposition,  that^  if  a  bill  be  answ^ered,  and  the  answer  ad- 
dressed itself  only  to  some  of  the  questions,  leaving  others  un- 
noticed, exceptions  for  insufficiency  can  be  liable  to  be  overruled, 
on  the  mere  ground  that  a  demun^r  to  the  whole  bill  might  have 
been  originally  sustained.  It  is  admitted  that  these  questions 
are  not  substantially  answered.  I  am  not  prepared  to  say  that 
every  portion  of  them  ought  to  be  answered ;  but,  on  the  ground 
that  they  are  not  sufficiently  answered,  the  exceptions  must  be 
allowed. 

[1}  upon  a  demurrer  to  a  bQl,  if  any  part  of  the  diaoovery  covered  by  such  de- 
murrer appears  to  be  material  and  proper  for  any  purpose  of  the  suit,  the  demurrer 
will  be  overruled.  Ohaaowmta  v.  MiUs^  2  Barb.  Ch.  Rep.  466.  A  general  demur^ 
rer  for  want  of  equity,  cannot  be  sustsdned  unless  the  court  is  satisfied  that  no  dis- 
covery or  proof  properly  called  for  by,  or  founded  on  the  allegations  in  the  bill,  can 
make  the  subject  matter  of  the  bill  a  proper  case  for  equitable  cognizance.  CM; 
T.  Davia,  Uarrrington's  Ch.  Rep.  227.  Where  a  demurrer  was  interposed  because 
tl)e  bill  was  exhibited  for  distinct  causes,  which  had  no  relation  to,  or  dependence 
on  each  other,  and  which  concerned  divers  and  distinct  persons,  who  had  no  com- 
mon interest  therein,  it  was  overruled,  it  appearing  to  the  court,  that  the  specifica- 
tioos  in  the  bill  had  relation  to  one  subject  matter,  in  which  all  the  defendants  were 
alleged  to  have  combined  and  concerned,  to  the  prejuilice  of  the  plaintiffl  Brovm 
V.  Haioen^  3  FairC  Rep.  I6i.  Where  a  bill  for  discovery  and  relief  is  filed  against  a 
party  who  is  not  entitled  to  a  decree  for  relief)  but  is  bound  to  make  discovery,  a 
demurrer  to  the  whole  bill  will  be  overruled.  WrigU  v.  Ihme,  1  Mete.  Rep.  237 ; 
ERgviJbolhBm  r.  JBunwf^  6  J<rfiiL  Ch.  Rep.  184;  KMberiy  y,  SeOtt,  3  John.  Oh.  Rep. 
467. 
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Baddelsy  V.  CuRWEJr. 

1845 :  June  6th. 

Bill  bjr  a  legatee  against  an  execator  and  a  person  alleged  to  have  possessed  him- 
self of  the  testator's  assets  >—i7e2d^  demoirable,  on  the  ground  of  there  not  being 
Buffiuient  charges  of  ooUusion  between  the  defendants. 

The  38th  order  of  August,  1841,  does  not  extend  to  the  esse  of  interrogatories  ob- 
jectionable only  on  the  ground  that  a  demurrer  to  the  whole  bill,  if  filed  in  time, 
would  have  been  sustainable. 

The  laill  was  filed  by  E.  G.  Baddeley  and  Hannah  his  wife, 
against  John  Curwen  and  John  Halford,  praying  that  the  defend- 
ants might  be  decreed  to  pay  to  the  plaintiff  a  legacy  of  dOOl, 
which  had  been  bequeathed  by  the  will  of  John  Chambers  Cur- 
wen to  Mrs.  Baddeley,  to  be  paid  to  her  at  twenty-one ;  and,  in 
case  the  defendants  should  not  admit  assets  of  the  testator  suffi- 
cient for  payment  of  the  legacy,  that  an  account  might  be  taken 
of  the  testator's  estate  possessed  by  them  respectively,  and  that 
the  defendant  Halford  might  be  declared  liable  to  the  payment 
of  the  legacy,  to  the  extent  of  the  testator's  personal  estate  pos- 
sessed by  him,  and  that  the  defendants  might  be  de- 
[*162]  creed  *to  pay  the  said  legacy  according  to  their  respec- 
tive liabilities. 

The  bill  stated  the  will  of  John  Chambers  Curwen,  by  which, 
after  giving  various  legacies,  amongst  them  the  legacies  in  ques- 
tion, and  a  legacy  of  1001  to  the  defendant  John  Halford,  who 
was  described  in  the  will  as  his  clerk,  the  testator  bequeathed 
the  residue  of  his  property  to  the  defendant  Curwen,  and  ap- 
pointed him  his  executor. 

The  bill  then  stated  that  the  defendant  Curwen  had  received 
the  testator's  personal  estate  to  an  amount  more  than  sufficient 
to  pay  his  funeral  expenses,  debts,  and  legacies,  and  had  paid 
thereout  all  such  expenses,  debts,  and  legacies,  except  the  plain- 
tiff's legacy,  and  applied  the  residue  to  his  own  use. 

The  bill  then  stated,  that  the  defendant  Halford  acted  and  in- 
terfered in  the  collection  and  administration  of  the  testator's  per- 
sonal estate,  and  the  payment  of  his  debts  and  legacies,  and  pos- 
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sessed  the  personal  estate  of  the  testator  to  a  large  amoxmt,  and 
that  he  made  out  and  rendered  to  the  defendant  Curwen,  in  the 
year  1889,  a  statement  in  account^  in  his  own  handwriting,  re- 
lating to  his  receipts  on  account  of  the  testator's  personal  estate, 
and  his  application  thereof;  and  that  he  in  the  same  year  retain- 
ed and  applied  part  of  the  testator's  estate,  and,  in  particular, 
divers  sums  of  money,  amounting  to  10747.  9^.,  to  his  own  use ; 
and  that  he,  in  the  last-mentioned  account,  gave  credit  to  the 
defendant  Curwen,  in  respect  of  such  last-mentioned  sums  of 
money,  as  having  been  retained  by  him  on  account  of  moneys 
due  to  him  from  the  defendant  Curwen. 

The  bill  further  stated,  that  Halford,  when  he  retained  such 
moneys  as  before  mentioned,  knew  that  the  plaintiff'  legacy  had 
not  been  paid,  and  that  no  appropriation  of  funds  had  been  made 
for  it  And,  as  evidence  of  the  knowledge  of  the  de- 
fendant Halford  of  the  feet  of  the  *legacy  having  been  [*158] 
bequeathed,  the  bill  charged,  that  in  June,'  1839,  he  paid 
Ann  Turnock,  a  sister  of  Mrs.  Baddeley,  a  legacy  given  to  her 
by  the  testator's  will,  and  he  then  told  Mrs.  Baddeley  that  her 
legacy  would  be  payable  when  she  attained  twenty-one. 

The  bill  also  stated,  that  applications  had  been  made  to  both 
defendants  for  the  legacy,  that  Curwen  alleged  he  had  no  assets 
of  the  testator  and  no  means  of  payment,  and  that  ELalford  some- 
times alleged  that  he  was  employed  bx  the  affairs  of  the  testator 
by  Curwen,  and  that  he  settled  with  Curwen  in  1889,  and  was 
not  responsible  to  the  plaintiff.  The  bill  however  charged  that 
he  was  responsible,  and  ought  to  refund  what  he  had  retained, 
and  that  Curwen  was  insolvent 

The  defendant  Halford,  ,by  his  answer,  stated  his  belief  of  the 
allegations  in  the  bill  as  to  the  will  and  probate,  and  possession 
of  the  testator's  assets  by  Curwen ;  but  he  declined  to  answer  the 
rest  of  the  bill,  and  claimed  the  same  benefit  from  his  answer  as 
if  he  had  demurred  to  the  relief  sought  by  die  bill,  and  to  so 
much  of  the  discovery  sought  by  the  bill  as  had  not  been  met  by 
the  answer. 

The  coaster  having  reported  the  answer  to  be  insuffieaeiit^  ex- 
ceptions were  taken  to  his  report 
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Mr.  Wigram  and  Mr.  Metcalfe^  for  the  exoepiiona,  contended, 
that  the  bill  was  demurrable,  there  being  no  charge  of  colliisiim 
between  the  defendants,  and  consequently  that  the  defendant  was 
entitled  to  put  in  a  partial  answer,  under  the  38th  order  of  Au- 
gust^ 1841. 

Mr.  BuaseH  and  Mr.  CoMneron^  for  the  report,  contended  upon 
the  first  point,  that  there  was  sufficient  on  the  face  of  the  bill  to 
show  that  the  defendant  Halford  had,  with  the  permission  of  the 
defendanii  Curwen,  possessed  the  testator's  personal  estate  to  a 

large  amount,  and  had  thereout  paid  the  debt  which 
[*154]    Curwen  owed  him.    If  so,  the  ^assets  might  be  foUow- 

ed  into  Halford's  hands ;  WiUon  y.  Afoor^{a)  Qmsett  v. 
BdLib) 

The  Vio^Chanoelkr  said,  that  Halford  appeared  to  be  the  mere 
servant  or  agent  of  the  executor,  and  that,  in  his  judgment,  the 
allegations  in  the  bill  were  not  sufficient  to  connect  the  defend- 
ant Curwen  with  the  acts  charged  against  his  co-defendant  His 
Honor,  therefore,  considered  that  the  said  bill  had  been  demur- 
rable, and  desired  the  counsel  on  each  side  to  argue  the  second 
point 

The  counsel  for  the  exceptions  then  contended,  that  the  S8th 
order  of  August^  1841,  applied  to  a  case  where  the  bill  was  de- 
murrable generally:  Drake  v.  Drahe^{c)  Tipping  v.  Clarhe^{d) 
FairAome  v.  We8ton,{e)  Kaye  v.  W<ill,{g)  In  the  present  case, 
however,  the  defendant  did  not  daim  the  benefit  of  a  general  de- 
murrer, inasmuch  as  he  had  given  part  of  the  discovery  sought 
by  the  bill.  The  order  was  a  reasonable  provision  in  favor  of 
defendants  to  prevent  them  from  being  harassed  by  demurrable 
bills.  Nor  was  it  unjust  towards  plaintiff.  Supposing  a  plain- 
tiff to  file  a  demurrable  bill,  and  the  defendant  to  avail  himself 

(a)  lUjlkYi.  337.  (5)  1  Y.  ft  0.  0.  0.  669.  (c)  2  Hara,  647. 

(cO  2  Hare,  383.  (a)  3  Hare,  387. 

(0)  4Han^  127.    And  flee  the  aame  vol  p.  288,  decided  elooe  the  principal  mml 
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of  this  order,  th^  plaintifif  might  then  amend  his  bill,  stating  a 
case  not  demurrable,  and  call  for  an  answer.  It  was  clear,  how« 
eyer,  from  the  cases  already  cited,  that,  whatever  might  be  the 
expediency  of  the  arderi  it  was  intended  to  be  construed  and 
acted  upon  literally. 

The  counsel  for  the  report  said^  that,  in  effect^  the  defendant 
daimed  the  benefit  of  a  general  demurrer,  for  that  demurring  to 
the  whole  of  the  relief  was  demurring  to  the  whole  bill  He 
could  not,  however,  by  answer,  refusing  to  answer,  ob- 
tain the  benefit  of  a  general  demuirer :  Bolder  v.  ^Lord  [*156] 
JETuniingfield  ,ia)  and  the  new  order  would  not  help  him. 
The  whole  of  that  <»der  was  pointed  to  objections  to  discovery, 
imd  had  no  reference  to  relief.  It  was  dear,  therefore,  that  it  ap- 
plied only  to  cases  where  demurrers  to  particular  questions  would 
hold :  Moleswarih  v.  E6tvard,(b)  It  could  not  be  an  object  of  the 
order  to  abolish  the  general  rule  as  to  the  time  of  filing  demur- 
rers, and  indeed  this  was  admitted  by  the  learned  judge  who  de- 
cided the  case  of  Fairthome  v.  Weston. 

0 

Thb  Vicb-Chancbllob. — ^I  have  already  intimated  my  opn* 
ion  that  the  bill  is  so  insufficient  in  its  allegations  and  charges,  as 
fiEur  as  the  defendant  Mr.  Halford  is  concerned,  that,  if  Mr.  Hal- 
ford  had  in  proper  time  filed  a  general  demurrer  to  the  bill,  that 
demurrer  must  have  been  sustained.  He  did  not^  however,  take 
that  course.  The  question  now  is^  whether,  because  he  might 
have  taken  that  course,  he  is  to  be  excused  &om  answering  the 
bill. 

Whether  the  construction  of  the  S8th  order,  for  which  the  de- 
fendant Mr.  Halford  coatends,  is  or  is  not  one  substantially  in- 
consistent with  other  subsisting  orders,  upon  the  construction  of 
which  there  is  neither  doubt  nor  difficulty,  (a  point  that  I  do  not 
decide,)  it  is  in  my  opinion  a  construction  of  so  inconvenient  a 
nature  as  to  be  unfit  for  adoption  without  absolute  necessity.  I 
think  that  there  is  no  such  necessity;  and  that^  according  to  its 

(a)  11  Yea  288.  (p)  Ante,  f.  146. 
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trae  interpretation,  it  does  not  extend  to  the  (^uae  of  interrogato- 
ries objectionable  only  on  the  ground  that  a  demurrer  to  the 
whole  bill,  if  filed  in  time,  would  have  been  sustainabla  Ac- 
cording to  the  defendant's  construction,  the  order  might,  and 
ought,  I  think,  to  have  ended  with  the  word  "  bill."  The  sub- 
sequent words,  however,  do  not  form  the  only  reason'upon  which 
I  am  of  opinion,  tha^  in  a  case  of  this  Mnd,  assuming 
[^166]  the  bill  to  have  been  originally  open  to  a  ^general  de- 
murrer, the  answer  is  insufficient,  and  must  be  so  treated. 
I  may  observe,  that  the  argument  to  which  the  86th  order  re- 
fers, is  an  argument  before  the  court,  not  before  the  Master;  so 
of  the  87th  order ;  and  that  the  defendant's  construction  of  the 
S8dL  order  seems  to  throw  on  the  Master  the  obligation  of  deci- 
diag,  whether  a  bill  is  or  is  not  open  to  a  general  demurrer — an 
obli^tion  that  seems  not  to  have  belonged  to  his  office. 


BUTLKR  V.  POWIS. 

1846:  June  2d. 

Under  a  marmge  settlement  tenant  for  lift^  with  remainder  to  his  first  and  other 
eons  hj  his  wife  F.,  in  tail,  with  remainder  to  himself  in  fee^  had  power  to  grant 
leasee  for  ninety-nine  years  in  possession  at  the  most  improved  rent  under  an  in- 
denture of  lease  to  be  executed  with  certain  formalities.  Tweuty-eight  years 
after  the  marriage,  the  wife  still  living,  and  there  being  no  issue  of  the  marriage^ 
the  husband  gave  a  bond  conditioned  for  the  granting  a  lease  for  ninety-nine 
yean^  at  a  rent  of  202.  per  annum,  upon  the  expiration  of  a  subsisting  lease.  As 
soon  as  the  subsisting  lease  determiped,  the  obligee  of  the  bond  entered  into  pos- 
session, and  for  some  years  paid  a  rent  of  202. : — Sdd^  notwithstanding  some  evi- 
dence of  inadequacy  in  the  rent,  that  the  representatives  of  the  obligee  were  en- 
titled to  a  decree  for  spedflo  performance  of  the  agreement  contained  in  the  bond. 

By  indentures  of  lease  and  release  of  the  SOth  and  81st  July, 
1778,  being  the  settlement  executed  shortly  previous  to  the  mar- 
page  of  John  Bowater,  Esq.,  with  Frances,  his  wife,  certain  free- 
hold estates  at  Woolwich,  the  property  of  Mr.  Bowater,  were 
conveyed  to  the  use  of  the  intended  husband  and  assigns  for  his 
life,  with  remaindeTi  sulyeot  to  certain  trusts  for  preserving  con- 
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ibgent  remainders,  and  for  providing  for  jointure,  &c.,  to  the  nae 
of  first  and  other  sons  of  the  said  John  Bowater,  by  Frances,  his 
intended  wife,  successively  in  tail  male,  with  an  ultimate  rever- 
Bion  to  the  settlor,  his  heirs  and  assigns.  And,  by  the  same  in- 
denture, it  was  provided  and  declared,  that  it  should  be  lawful 
for  the  said  John  Bowater,  from  time  to  time  during  his  life,  to 
demise,  lease,  and  grant  the  premises,  together  with  other  heredi* 
taments,  unto  any  person  or  persons,  for  any  term  of  years  not 
exceeding  twenty-one  years,  in  possession,  so  as  there  should  be 
reserved  upon  all  and  every  of  such  lease  or  leases,  the  best  and 
most  aj^roved  yearly  rent  and  rents,  &c. 

*By  an  act  of  Parliament,  passed  in  the  19th  Geo.  3  re-  [*157] 
citing  the  settlement,  and  that  there  was  then  no  issue  of 
John  Bowater  and  Irances  his  wife;  and  that  part  of  the  pro- 
perty comprised  in  the  settlement,  over  which  John  Bowater 
had  only  a  power  under  the  settlement  to  grant  leases  for  twen- 
ty-one years,  and  for  no  longer  term,  were  very  convenient  to 
be  built  upon,  and  that  there  would  be  great  prospect  of  advan- 
tage from  letting  out  the  said  grounds  and  hereditaments  for  the 
purpose  of  building  thereon,  &c.,  it  was  enacted,  that  it  should 
be  lawful  for  the  said  John  Bowater,  during  his  life,  and  after 
bis  death,  for  the  guardian  or  guardians  of  any  infant  tenant  in 
tail  under  the  settlement,  by  indenture  or  indentures,  to  be  by 
him  or  them  sealed  and  delivered  in  the  presence  o^  and  attested 
by,  two  or  more  witnesses,  to  make,  enter  into,  and  execute,  any 
contractor  contracts,  agreement  or  agreements,  for  the  granting 
any  building  lease  or  leases,  and  to  demise,  lease,  and  grant  all  or 
any  part  or  {>arts  of  the  said  manors,  grounds,  and  lands  lying, 
and  being  in  or  near  the  said  towns  of  Woolwich  and  Charlton 
aforesaid,  or  either  of  them,  to  any  person  or  persons,  for  any 
term  or  number  of  years,  not  exceeding  the  term  of  ninety-nine 
years,  to  take  effect  in  possession,  and  not  in  reversion,  or  by 
way  of  future  interest,  for  the  purpose  of  building,  &c. ;  so  as 
there  should  be  agreed  to  be  reserved  by  every  such  contract  or 
agreement^  and  that  there  should  actually  be  feserved  by  every 
such  demise,  lease,  or  grant,  so  to  be  made  respectively,  the  best 
and  most  improved  yearly  rent  or  rents^  &c. 
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At  the  date  of  the  settlement  and  of  the  act  of  Parliament^  part 
of  the  property  comprised  in  the  settlement  was  subject  to  two 
leases,  granted  by  Edward  Bowater,  Esq.,  the  &ther  of  John 
Bowater,  by  indentures,  dated  the  26th  December,  1769,  for 
terms,  which  would  expire  at  Michaelmas,  ^1826. 

In  1807,  John  Bowater  being  then  in  possession  of 
[*168]  the  *estateS)  and  his  wife  still  living,  executed  to  James 
Elcock,  a  bond,  dated  the  28d  of  March  of  that  year,  in 
the  penalty  of  £800,  the  condition  of  which  was,  that  he,  hia 
heirs,  or  assigns  should,  when  and  so  soon  as  the  before-mention> 
ed  two  several  leases  should  terminate  by  sun^nder,  or  others 
wise,  demise  and  grant  to  Elcock,  his  executors,  administrators, 
and  asssigns,  the  premises  comprised  in  the.  said  leases,  to  hold 
the  same  to  the  said  Elcock,  his  executors,  administrators,  and 
assigns,  from  the  day  next  before  the  date  of  such  lease  ibr  the 
term  of  ninety-nine  years,  subject  to  the  yearly  rent  of  £20,  pay- 
able quarterly,  clear  of  all  taxes,  and  to  a  covenant  to  be  there- 
in contained  for  the  laying  out  £150,  by  the  lessee,  within  twen- 
ty years,  in  erecting  and  building  one  new  and  substantial  mea* 
suage  or  tenement  on  one  of  the  said  pieces  or  parcels  of  ground, 
and  also  to  a  covenant  not  to  use  certain  trades  or  business  on 
the  premises  without  the  consent  of  John  Bowater,  his  heirs,  JcOy 
and  to  such  other  covenants  as  were  usually  inserted  in  leases 
granted  by  the  said  John  Bowater. 

John  Bowater  died  in  June,  1810,  having  left  no  issue  by  his 
marriage,  and  having,  by  hia  wiU,  devised  the  properly  contain- 
ed  in  the  settlement  to  trustees,  upon  trust,  to  pay  certain  annui- 
ties out  of  the  rents  and  profits,  and  subject  thereta,  in  trust  for 
his  natural  children,  in  certain  shares. 

In  Michaelmas,  1826,  when  the  before  mentioned  terms  expir- 
ed, the  executors  of  Elcock  were  let  into  possession  of  the  prem- 
ises comprised  in  the  bond,  and  thereupon  paid  the  ground  rent 
of  20L  per  annum  to  John  Long,  one  of  the  trustees  under  the 
will,  and  afterwards  to  a  person  who  was  appointed  receiver  of 
the  estates  in  a  suit  for  administering  the  testator^s  property. 

The  bill  was  filed  by  the  personal  representative  of  James  El- 
cock against  the  surviving  trustee  and  the  parties  interested 
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in  the  zeal  estates  under  the  will,  praying  ^specific    [*169] 
performance  of  the  agreement  contained  in  the  bond. 

The  defendants,  the  cestuis  que  trust,  by  their  answer  submit- 
ted, that  the  plaintiff  was  not,  as  the  sole  legal  personal  repre- 
sentative of  James  Elcock,  or  in  any  other  character,  entitled  to 
have  any  lease  of  the  premises  granted  to  him  according  to  the 
agreement^  and  upon  the  terms  and  conditions  in  that  behalf 
contained  in  the  bond ;  suggesting,  that  the  agreement  was  not^ 
at  the  the  time  when  it  was  entered  into,  a  valid  agreement^  ac- 
cording to  the  terms  and  conditions  of  the  power  of  leasing  given 
to  Mr.  Bowater,  either  under  the  indentures  of  settlement  of  the 
Slst  July,  1778,  or  by  the  act  of  Parliament ;  and  that  the  par- 
ties to  the  agreement  well  knew,  when  they  entered  into  it,  that 
it  was  not  in  conformity  with  the  power.  They  farther  insisted, 
and  supported  their  assertion  by  the  evidence  of  a  surveyor,  that 
the  rent  of  2021  was  inadequate.- 

Mr.  BusseU  and  Mr.  Taylor,  for  the  plaintiff. 

Mr.  Steert,  for  the  defendant  the  trustee. 

Mr.  Wigram  and  Mr.  Beberden^  for  the  principal  defendants. 
— ^Mr.  Bowater  did  not  grant  a  lease  in  pursuance  either  of  the 
settlement  or  act  of  Parliament.  He  gave  a  bond,  conditioned 
to  be  void,  in  case  he  should  grant  a  lease  for  ninety-nine  years. 
On  what  ground  is  it  to  be  inferred  that  any  agreement  was  in- 
tended beyond  that  which  was  founded  on  the  strict  law  of  the 
land  ?  In  case  the  lease  is  not  granted,  there  is  a  penalty.  The 
only  remedy  on  the  bond  is  to  come  on  the  testator's  assets  for 
the  whole  penalty.  [The  Vtce-  ChanceUor. — ^The  plaintiff  has  been 
in  possession  ever  since  1826,  and  has  paid  the  20L  rent  under 
the  agreement]  The  202.  rent  is  not  necessarily  refer- 
able to  the  agreement :  it  is  not  proved  to  have  *been  [*160] 
connected  with  it.  The  agreement  itself  was  a  mere 
gratuity  on  the  part  of  Mr.  Bowater,  and  was  without  considera- 
tion. Even  if  valid  in  other  respects,  it  is  uncertain  in  its  terms ; 
referring  to  covenants  usually  inserted  by  Mr.  Bowater  in  his 
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leases.    Upon  that  ground,  according  to  the  principles  laid  down 
in  Harnett  y.  Yieldingfyi)  the  bill  must  be  dismissed. 

Mr.  Beales^  appeared  for  other  defendants. 

The  Vice-Chancellor. — ^I  am  of  opinion  that  this  instru- 
ment, alone,  or  in  combination  with  the  other  facts  of  the  case, 
is,  or  amounts  to,  evidence  of  an  agreement  (by  which  I  mean  a 
binding  agreement)  in  favor  of  plaintiff  for  the  grant  of  a  lease 
on  the  terms  mentioned  in  the  instrument,  which  is  in  form  a 
bond.  It  is  another  question  whether  the  discretion  of  the  court 
shall  be  exercised  in  decreeing  specific  performance  of  the  agree- 
ment. It  is  said  that  the  principles  upon  which  Lord  Redesdale 
proceeded  in  the  case  of  Harnett  v.  Yielding  furnish  an  objection : 
I  think  not  In  the  case  now  before  me,  Mr.  Bowater  was  ten- 
ant for  life,  with  a  power  of  leasing  for  a  term  of  years,  with  re- 
mainder to  his  first  and  other  sons  by  a  particular  lady  in  tail  male 
with  remainder  (or  rather,  for  he  was  the  author  of  the  settlement^ 
with  reversion)  to  himself  in  fee.  It  appears  that  he  married  this 
lady  in  1778.  She  was  living  in,  and,  I  suppose,  throughout 
the  year  1807 ;  and  on  the  28d  March,  1807,  which  was  more 
than  twenty-eight  years  aflcr  the  marriage,  there  appears  to  have 
been  no  issue  of  the  marriage,  Under  such  circumstances,  it 
was  not  unreasonable  in  Mr.  Bowater  to  consider  himself  tenant 
in  fee  simple  of  this  property.  There  does  not  appear  to 
[*lftl]  be  any  reason  for  inferring  or  supposing  that  the  *tenant 
who  took  the  bond  from  him  was  aware  of  any  other 
interest.  He  treats  himself  as  tenant  in  fee  simple.  He  died 
before  1826, 

In  1826  the  former  leases,  from  the  expiration  of  which  this 
lease  was  to  commence,  determined ;  and  from  that  time  the  ten- 
ant, or  those  representing  him,  entered  into  possession,  or  con- 
tinued in  possession,  of  the  property:  Not  that  they  continued 
in  possession  in  the  same  manner  and  under  the  same  circum- 
stances; for,  whereas  under  the  old  lease  the  rent  reserved  was 

(a)2Sch.ftL.M9L 
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6Lj  that  reserved  bj  the  instrumeDt  in  question  was  202.,  which 
rent  appears  to  have  been  from  that  time,  1826,  to  the  present, 
regularly  paid,  and,  during  part  of  the  time,  paid  to  the  receiver 
duly  appointed  by  this  court,  in  a  suit  for  the  administration  of 
the  testator's  aflTairs,  and,  it  must  be  assumed,  with  the  know- 
ledge of  all  parties  concerned. 

It  has  been  argued,  that  there  is  a  want  of  mutuality,  by  rea- 
son that  the  agreement  was  signed  by  the  testator  only.  That 
does  not  form  a  sufficient  defence.  It  has  long  been  decided, 
notwithstanding  the  rules  as  to  mutuality,  which,  to  a  certain 
extent,  exist  in  this  court,  that  the  mere  circumstance  that  one 
party  only  has  signed  the  instrument  is  not  a  sufficient  ground 
of  objection ;  and  there  has  been  a  part  performance  in  this  case. 
If  there  had  not  been  part  performance  in  this  case,  and  the  Sta- 
tute of  Frauds  had  been  pleaded,  a  difficulty  might  have  arisen 
on  that  clause  of  the  instrument  which  directs  that  the  lease 
''shall  be  subject  to  such  covenants  as  are  usual  in  leases  granted 
by  the  said  John  Bowater."  That  might,  upon  the  authorities, 
have  presented  a  difficulty,  but  the  part  performance,  and  the 
other  circumstances  of  the  case,  prevent  that  result 

The  plaintiff^  therefore,  is  entitled  to  have  it  ascertained  what 
are  the  covenants  usually  inserted  in  leases  granted  by 
Mr.  Bowater ;  and  he  is  entitled  to  his  lease  *accord-    [*162] 
ingly :  he  must  also  have  the  costs  of  the  suit,  which, 
for  all  substantial  purposes,  is  an  undefended  one. 
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A.,  a  builder,  being  equitable  leasee  of  landa  for  a  term  of  ninety-oine  yean,  ibr 
building  purposes,  and  having  received  frotn  B.  certain  advances  of  monej  fat 
building,  agreed  that  the  leases  should  be  made  out  to  B.,  and  signed  an  adcnow- 
lodgment  to  B.  in  these  words  — "  I  hereby  acknowledge  that  I  hayo  receive 
from  you  the  several  sums  o^  ko^  on  account  of  the  eight  houses  which  I  am 
building  for  you.  I  agree  to  pay  you  rent^  at  the  rate  of  eight  per  cent  from  the 
date  of  such  advance,  and  to  take  a  lease  of  the  houses  upon  the  usual  condi- 
tions, or  find  you  a  tenant,  subject  to  your  approvaL  I  am  to  have  the  option  of 
selling  the  houses,  provided  I  re-pay  you  the  amount  advanced  on  the  houses 
and'ofl  rent  due  thereon  to  the  day  you  assign  the  lease  or  leases  to  me  or  my 
nominee."  A.  and  B.  afterwards,  by  letter,  requested  the  agents  of  the  head 
landlord  to  make  out  the  leases  to  B. ;  and  by  a  subsequent  document,  signed  by 
A.  and  B.,  and  written  and  sent  to  C,  a  creditor  of  A.,  It  was  stated  that^  in  caaa 
C.^8  debt  was  not  paid  by  a  certain  time,  B.  thereby  undertook  to  hold  the  leases^ 
subject  to  his  claim  upon  A.  for  — 2L,  and  interest  for  anvances  made  by  him  to  A. 
for  the  building  of  the  said  houses,  until  C's  demand  should  be  satisfied: — EM; 
that,  it,  independently  of  the  usury  laws,  these  documents  vested  in  B.  any  intei^ 
est  in  or  lien  upon  the  property,  they  were  usurious  and  void.  Held,  also,  thati 
assuming  they  did  not  vest  any  such  interest  or  lien  in  B.,  yet  as  he,  by  bis  an- 
swer to  a  bill  filed  against  him  by  the  assignees  under  A.'8  bankruptcy,  insisted 
that  he  had  such  an  interest  or  lien,  he  was  not  entitled,  as  against  the  plaintiflk^ 
to  the  leases. 

A.,  a  builder,  bemg  lessee  of  lands  for  terms  of  seventy  years,  for  building  purpose^ 
signed  an  agreement  in  writing,  whereby,  in  consideration  of  moneys  to  be  ad- 
vanced to  him  by  B.  for  builduig,  he  agreed  to  assign  the  leases  to  B.,  subject  to 
the  ground  rents,  and  to  the  several  conditions  therein  contained,  and  to  take  the 
underleases  from  B.  (when  the  houses  should  be  completed)  for  the  whole  of  the 
terms,  wanting  ten  days,  at  a  rent  that  should  amount  to  eight  per  cent  upon 
the  money  to  be  advanced,  such  rents  to  commence  from  the  time  of  the  respeo 
tive  advances.  By  a  subsequent  document  signed  by  A.,  in  which  he  adoiow- 
ledged  certain  advances,  and  stated  that  he  had  built  two  shops,  after  repeating 
the  agreement  to  pay  B.  rent  at  eight  per  cent,  and  to  take  underleases,  he  ad- 
ded,— "  It  is  also  agreed  that  I  am  to  have  the  privilege  of  selling  the  two  afaop^ 
provided  I  repay  you  the  amount  advanced  on  the  shops,  and  all  interest  due 
thereon  till  the  day  you  assign  the  lease  or  leases  to  me  or  my  nominee  i^^Edd, 
that  these  agreements  were  usurious. 

If  A.,  his  necessities  requiring  an  advance  of  10002L,  obtam  it  from  B.,  upon  a  bai^ 
gain  that,  m  consideration  of  it,  A.,  his  executors  and  admmistrators,  shall  nay  B., 
his  executors^  and  adminLstrators^  an  annuity  of  BOl  per  annum,  for  a  term  of 
■ere&ty  y«aii^  commencing  immediately,  the  annuity  to  he  secured  by  the  oov«> 
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DAiit  of  A.,  binding  himself  peraonallji  and  after  hia  death  his  aaaets  generally, 
the  tranaaetion  is  uaoripus  and  bad  on  that  ground,  unleaa  upheld  bj  those  pro- 
Tiaions  of  the  legialatore,  which  have  reoentlj,  as  to  certain  cases,  repealed  or  re- 
lazed  the  usury  laws. 
Aaaigneee  of  a  bankrupt,  who  have  entitled  Ihemselyes  to  the  dechurationof  a  court 
of  equity,  that  contracts  entered  into  between  the  bankrupt  and  one  of  his  credi- 
tors are  usurious,  are  entitled  to  oonseqnenUal  relief  on  the  terms,  not  of  paying 
to  the  creditor  the  amount  of  his  advances,  but  of  allowing  him  to  prove  under 
the  flat  for  the  amount  of  these  advances  with  legal  interest 

The  bill  was  filed  by  the  assignees  of  Joseph  Candy,  a  bank- 
rupt, (under  a  fiat  issued  on  the  6th  of  December,  184S,) 
^against  the  defendant  Thomas  Yardon,  a  solicitor,  for    [^163] 
the  purpose  of  having  two  transactions  which  had  been 
entered  into  between  the  bankrupt  and  the  defendant  set  aside 
for  usury. 

I'he  first  transaction  was  of  this  nature : — 

By  articles  of  agreement,  dated  the  16th  January,  1826,.  and 
made  between  the  Marquess  of  Westminster  of  the  one  part,  and 
Candy  of  the  other  part;  the  Marquess  for  himself,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  ooyenanted  with  Cundy,  his 
executors,  administrators,  and  assigns,  that,  in  consideration  of 
the  costs  and  charges  to  be  incurred  by  Cundy,  his  executors, 
&c.,  in  erecting  the  messuages  and  buildings  thereinafter  men- 
tioned, and  of  the  rents  thereinafter  covenanted  to  be  paid,  the 
Marquess,  his  heirs  or  assigns,  would,  when  and  so  soon  as  any 
of  the  messuages  and  buildings  should  have  been  erected  and 
covered  in,  demise  and  grant  to  Cundy,  his  executors,  admims- 
trators,  and  assigns,  or  his  or  thdr  nominees,  such  messuages 
and  buildings  as  should  be  so  erected  and  covered  in,  upon  all 
or  any  part  of  certain  lands  of  the  Marquess,  mentioned  in  the 
articles,  to  hold  to  Cundy,  his  executors,  &o.,  for  ninety-nine 
years,  from  Christmas,  1824,  at  such  rents  and  subject  to  such 
covenants  as  were  mentioned  in  the  articles. 

By  indentures  dated  the  2l8t  of  December,  1840,  Cundy,  in 
consideration  of  800021  paid  him  by  (}eoige  Dodd,  mortgaged  to 
Dodd  certain  messuages  which  he  had  built  upon  the  lands  men- 
tioned in  the  articles,  and  whereof  he  had  obtained  leases  fix>m 
the  Mazquess  of  Westminster,  and,  as  a  fiirtber  security  to  Dodd, 
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granted  to  him,  his  execatoro,  &c.,  the  lands  which  had  not  been 
built  upon,  and  of  which  he  had  obtained  no  leases,  to  hold  for 
the  term  of  twenty  years ;  with  a  covenant  to  obtain  leases,  when 
he  should  be  entitled  to  do  so  under  the  articles. 

In  July,  1832,  Cundy,  being  in  want  of  money  for  the  pur- 
pose of  building  eight  more  houses  on  the  lands  oom- 
[*164]  prised  *in  the  articles,  applied  to  the  defendant  for  an 
advance  of  money  for  that  purpose.  The  defendant^  by 
his  answer  stated,  that  Cundy's  first  proposal  was,  that  the  money 
should  be  secured  on  the  houses  to  be  built,  and  should  be  ad- 
vanced by  way  of  ban,  but  that  he  rejected  his  proposal.  It  ap- 
peared, however,  that  he  soon  afterwards  acceded  to  another  pro- 
posal made  by  Gundy,  upon  condition  that  the  land  intended  to 
be  built  upon  should  be  released  from  Dodd's  security.  An  ap- 
plication was  accordingly  made  to  Dodd,  the  result  of  which  was 
an  arrangement^  that,  upon  20002.  being  invested  in  the  names 
of  trustees  as  a  substituted  security,  Dodd  was  to  release  the  por* 
tion  of  land  on  which  the  houses  were  intended  to  be  built  The 
defendant  afterwards  advanced  to  Gundy  several  sums,  amount- 
ing to  2060  L ;  the  receipt  of  which  Gundy  acknowledged  in  a  let- 
ter to  the  defendant,  dated  the  l<nh  Januaryi  184S|  which  was 
in^ese  terms : — 

"My  dear  Sir, 
"  I  hereby  acknowledge  that  I  have  received  from  you  the  sev- 
eral sums  as  stated  on  the  other  side,  on  account  of  the  eight 
houses  which  I  am  building  for  you  in  Burton  and  Minera 
streets.  I  agree  to  pay  you  rent  at  the  rate  of  eight  per  cent, 
from  the  date  of  such  advance,  and  to  take  a  lease  of  the  houses 
upon  the  usual  conditiozis,  or  find  you  a  tenant,  subject  to  your 
approval.  It  is  also  agreed  between  us,  that  I  am  to  have  the 
option  of  selling  the  houses,  provided  I  repay  you  the  amount 
advanced  on  the  houses,  and  all  rent  due  thereon,  to  the  day  you 
assign  the  lease  or  leases  to  me  or  my  nominee. 

"  I  remain,  yours  truly, 

•*  JofiBPfl  Gundy/' 
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This  letter  was  stamped  with  an  ad-vabrem  stamp,  and  a  memo-- 
rial  of  it  was  registered  under  the  provisions  of  the  stat  7  Ann. 
a  20. 

*In  May  following  the  eight  houses  had  been  built,  [*165] 
and  were  covered  in;  and,  by  a  letter  dated  the  11th 
of  that  month,  Gundy  requested  the  solicitors  of  the  Marquess 
of  Westminster  to  grant  the  leases  of  them  to  the  defendant,  to 
whom,  as  he  stated,  he  had  disposed  of  them  at  the  rents  agreed 
upon,  viz.  2L  per  house.  To  this  letter  was  added  a  postscript, 
signed  by  the  defendant,  requesting  the  solicitors  to  prepare  the 
leases  at  their  earliest  convenience. 

In  July  following,  the  defendant  advanced  to  Cundy  the  fur- 
iher  sum  of  8602.,  making,  together  with  the  previous  advance,' 
24001 

On  the  10th  October  following,  the  defendant,  at  the  request 
of  Cundy,  who  was  indebted  to  another  person  in  the  sum  of 
10002.,  wrote  to  that  person  the  following  letter : — 

"  Sir, 
"  In  consideration  of  your  giving  Mr.  Joseph  Ctmdy  time  to  dis- 
charge his  debt  of  10002.,  he  will  give  you  security  for  6002L,  part 
thereof  on  house,  No.  76  Chester-square ;  and  I  hereby  under- 
take to  pay  to  you  the  sum  of  6002.-,  residue  thereof  as  soon  as* 
that  sum  shall  have  been  laid  out  by  Mr.  Cundy,  upon  eight 
houses  in  Burton-street  and  Minera-street,  the  leases  of  which, 
fiom  the  Marquess  of  Westminster,  are  now  in  a  course  of  pre- 
paration, and  which  houses  he  is  now  finishing.  And,  in  the 
event  of  the  last-mentioned  sum  not  being  expended  between 
this  time  and  Christmas,  I  hereby  undertake  to  hold  die  said 
leases,  subject  to  my  claim  upon  Mr.  Cundy  for  24002.,  and  in- 
terest, for  advances  made  by  me  to  him  to  build  the  said  houses^ 
until  yoilr  demand  be  satisfied. 

"  I  am.  Sir,  your  obedient  servant, 

"  Thokas  Vaiidon." 

To  this  letter  was  annexed  the  following  memorandum : — ^'  I 
Vol.  n.  20 
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hereby  approve  of  the  above  arrangement  and  undertaking,  and 
agree  to  give  effect  (hereto. 

"  Joseph  Cundy." 

[*166]  *In  August^  1843,  the  Marquess  of  Westminster  exe- 
cuted the  leases  of  the  eight  houses  to  the  defe;ndant  It 
did  not,  however,  appear  that  the  20002L  before  mentioned  was 
ever  invested  as  proposed ;  and,  at  the  filing  of  the  present  bill| 
the  leases  remained  in  the  hands  of  the  Marquess'  solicitors. 

The  other  transaction  was  as  follows : — ^By  an  indenture  of 
the  80th  September,  1841,  made  between  John  L.  Elliot  of  the 
one  part,  and  the  defendant  of  the  other  part,  Elliot  demised  a 
piece  of  land,  situate  in  Lower  Belgrave-street^  to  Cundy,  his 
executors,  &c.,  from  the  29th  of  the  same  September,  for  the 
term  of  70  1-2  years,  at  the  rent  therein  mentioned.  And  a 
similar  demise  was  made  to  Cundy,  by  another  person,  of  a  piece 
of  land  adjoining. 

By  an  agreement,  dated  the  24th  November,  1841,  and  made 
between  the  defendant,  of  the  one  part,  and  Cundy,  of  the  other 
part,  reciting  the  indentures  of  September,  1841';  and  further  re- 
citing, that  it  was  the  intention  of  Cundy  to  erect  upon  the  said 
two  several  pieces  of  ground  five  houses,  and  that,  being  in  want 
of  money  to  effect  that  object,  he  had  requested  the  defendant  to 
advance  to' him  such  sums  as  they  might  mutually  agree  upon 
for  that  purpose,  to  which  request  the  defendant  had  agreed  on 
the  following  conditions  :'^That  Cundy  should  assign  to  the  de- 
fendant the  said  two  several  indentures,  and  the  pieces  of  ground 
thereby  respectively  demised,  subject  to  the  ground  rents  respec- 
tively reserved,  and  also  subject  tp  the  several  conditions,  &c., 
therein  contained ;  that  Cundy,  or  his  npminee,  if  approved  of 
by  the  defendant^  his  executors  and  administrators,  should  take 
the  under-leases  of  the  said  pieces  of  ground  from  the  defendant^ 
his  executors,  &C.,  as  soon  as  the  houses  or  any  one  of  them  to 
be  built  thereon  were  or  was  covered  in  and  completed, 
[^167]  for  the  whole  of  the  said  terms,  wanting  ten  days,  at  *a 
,  rent  that  should  amount  to  82^  per  cent,  upon  the  money 
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to  be  advanced  by  the  defendant  towards  the  erection  of  the  said 
houses  or  house,  such  rents  or  rent  to  commence  from  the  re- 
spective periods  at  which  the  advance  should  be  made,  and  to  be 
payable  quarterly,  with  powers  of  entry  and  distress  for  the  de- 
fendant, his  executors,  &c. :  Gundy  thereby  agreed,  that  he  would 
build  and  cover  in,  within  three  years  fix)m  the  date  thereof  five 
houses,  of  not  less  than  full  size  third-rate  houses.  And  the  de- 
fendant, for  himself,  &c.,'  thereby  agreed,  that  he  would  advance 
such  sums  upon  the  terms  and  conditions  thereinbefore  contain- 
ed, and  as  and  when  there  should  be  laid  out  upon  the  said 
pieces  of  ground  so  much  in  value  as  Cundy  should  require,  the 
defendant,  his  executors,  &c.,  to  advance,  and  which^the  defend- 
ant should  agree  to  advance. 

In  pursuance  of  this  agreement,  the  defendant,  in  the  months 
of  May  and  June,  1842,  advanced  to  Gundy  several  sums  of  mo- 
ney, amounting  in  the  whole  to  tlie  sum  of  800Z.  tJie  receiptof 
which  was  duly  acknowledged  by  Gundy  in  a  letter  to  the  defen« 
dan%  in  the  following  terms : — 

"June  16,  1842. 

"Dear  Sir, — I  hereby  acknowledge  that  I  have  received  from 
you  the  several  sums,  as  stated  on  the  other  side,  on  account  of 
the  five  comer  shops  which  I  am  building  in  Belgrave-street. 
I  agree  to  pay  you  rent  at  the  rate  of  eight  per  cent  from  the 
date  each  payment  is  made,  and  to  take  a  lease  of  the  two  shops 
upon  the  usual  conditions,  or  find  you  ateaant  subject  to  your 
approval.  It  is  also  agreed  between  us  that  I  am  to  have  the 
privilege  of  selling  the  two  shops,  provided  I  repay  you  the 
amount  advanced  on  the  shops,  and  all  interest  due  thereon  to 
the  day  you  assign  the  lease  or  leases  to  me  or  my  nominee. 

"  I  remain,  truly  yours, 

"  Joseph  Cunbt." 

*The  bill,  treating  the  foregoing  transactions  as  loan    [^168] 
transactions,  and  alleging  that  the  before-mentioned 
sums  of  24002.  and  '8002,  were,  in  fact,  lent  by  the  defendant  to 
Cundy  on  the  security  of  the  several  leasehold  premises  by  way 
of  mortgage,  prayed  that  it  might  be  declared  that  the  several 
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agreements  so  enteied  into  by  the  defendant  with  the  bankrupt 
were,  under  the  circumstances,  usurious  and  invalid,  and  that  the 
same,  respectively,  ought  to  be  delivered  up  to  the  plaintiffs,  as 
such  assignees  as  aforesaid,  to  be  cancelled;  the  plaintifiGs  being 
ready  and  willing  and  thereby  offering  to  admit  the  proo^  under 
the  bankruptcy,  of  whatever  sums  of  money  might  appear  to  be 
justly  due  to  the  defendant  upon  any  balance  which  might  be 
found  in  his  favor  in  his  account  with  the  bankrupt;  and  that 
fbr  that  purpose  it  might  be  referred  to  the  Master  to  take  an  ac- 
count of  all  sums  of  money  paid  or  advanced  by  the  defendant 
to,  or  on  account  of,  the  bankrupt;  and  vice  versa. 

The  defendant,  by  his  answer,  denied  that  the  several  sums  of 
240021  and  8002L  were  intended  to  be  advanced  by  way  of  loan, 
or  to  be  secured  to  the  defendant  by  way  of  charge  upon  the  pro- 
perty mentioned  in  the  bill ;  on  the  contrary,  he  insisted  that  the 
several  sums  weraadvanced  by  him  to  Cundy  to  enable  Gundy 
to  build  houses,  of  which  the  defendant  was,  in  feet,  and  by 
means  of  the  agreement,  and  under  the  circumstances,  the  own* 
er,  and  notf  the  mortgagee  or  incumbrancer.  But  if  the  Gourt 
ahoald  be  of  opinion  that  he  was  not,  and  ought  not  to  be  con- 
sidered, the  owner  of  the  said  houses  and  premises,  towards  the 
building  of  which  the  moneys  were  advanced,  and  upon  which 
they  were  expended,  then  he  submitted  and  insisted  that  the  mo- 
neys were  and  ought  to  be  considered  as  valid  charges  or  liens,  osc 
as  a  valid  chaige  or  Uen,  upon  the  same  premises. 

The  bankrupt,  in  the  course  of  his  examination  on 
[^169]     *behalf  of  the  defendant,  stated,  that,  if  he  never  re- 
deemed the  property,  the  surplus  rents  would  be  worth 
having, 

Mr.  Bussdl  and  Mr.  HAerdsn,  for  the  plaintiff. — ^The  transac- 
tions  in  these  cases  were  a  mere  shifl  to  cover  usuryj  the  law  as 
to  which  remains  unaltered  by  the  stat  2  &  8  Vict  c.  S7,  so  far 
as  relates  to  "the  loan  or  forbearance  of  any  money  upon  aecu- 
rity  of  any  lands,  tenements,  or  hereditaments^  or  any  estate  or 
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interest  therein."  In  Doe  d.  Titford  v.  Cha7nberSj{a)  where  the 
agreement  was  that  A.  should  advance  to  B.  a  sum  of  moneji 
and  that  B.  should  assign  to  A.  a  lease  of  premises  of  greater 
value,  with  a  power  of  redemption  on  repayment  of  the  mpnej, 
and  that  in  the  meantime  A.  should  grant  to  B.  an  under-lease 
of  the  premises^  at  a  greater  rent'  than  the  legal  interest  of  the 
money,  B.  insuring  the  premises  and  paying  the  ground  rent  and 
taxes,  Lord  Ellenborough  ruled  that  the  transaction  was  usurious, 
and  that  the  assignment  executed  under  such  an  agreement  was 
void.  And  in  Doe  v.  Ooock,{b)  where  a  builder,  having  taken 
ground  on  a  building  lease  at  a  ground  rent  of  108L  assigned 
over  his  lease  for  a  sum  considerably  exceeding  the  value  of  the 
property,  and  at  the  same  time  took  a  lease  from  the  party  to 
whom  he  assigned  it^  at  an  increased  rent  of  8952.  containing  the 
same  covenants  for  building  as  the  original  lease,  and  a  stipula- 
tion to  be  allowed  to  re-purchase  the  lease  at  the  same  sum  at 
which  it  was  assigned,  the  Court  of  King's  Bench  held  that  the 
jury  were  right  in  finding  this  not  to  be  a  putchase,  but  an  usu* 
lious  loan  of  money;  Gh3Hngwor(k  v.  CMIKngwarik ^  Fereday 
V.  Wigktwick.(d)  Here  it  is  clear  that  the  8^  per  cent  was  not  a 
bona  fide  rent  It  commences  not  from  the  time  the  leases  are 
granted  or  the  houses  completed,  but  from  the  moment 
the  money  is  ^advaqced.  Under  the  agreements  of  the  [*170] 
24th  of  November,  1841,  Cundy  was  bound  to  complete 
the  houseSi  whether  Yardon  advanced  all  the  money  required  by 
him  or  not;  &r  Yardon  was  to  advance  what  Cundy  should  re* 
quire,  and  what  Yardon  "should  agree  to  advance."  It  is  im* 
possible,  under  such  circuznstances,  that  there  should  not  have 
been  an  intention  to  redeem.  The  agreements  on  the  face  of  theni 
purport  only  to  be  securities  for  money  by  way  of  chu'ge ;  but^ 
supposing  some  one  of  them  to  import  a  purchase,  that  will  not 
affect  the  judgment  of  the  Court,  if,  upon  the  whole,  the  transac- 
tion appears  to  have  been  a  mortgiige :  Sewer  y.  Oreentudy,{e) 
The  letter  of  the  10th  of  January,  1848,  was  stamped  as  a  mort- 
gage. 

(ft)  4  Camp.  1.  (h)  3  B.  &  Aid.  664.  (c)  8  Sim.  404. 

(tQ  1  BoML  ft  IC  46,  60.  (e)  19  Yea.  413. 
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Mr.  A'nderdofn^  Mr.  Wigtanny  and  Mr.  jFboi^,  for  the  defendant 
— The  bill  is  objectionable  inasmuch  as  the  plaintifb  come  for 
relief  withoat  offering  to  pay  what  shall  be  found  really  due  to 
thein,  in  case  the  securities  shall  be  proved  usurious.  The  qmm 
of  proving  the  usury  is  upon  them;  and  although  it  may  be 
otherwise  in  bankruptcy,  yet,  in  equity,  assignees  who  seek  to 
impeach  securities  on  the  ground  of  usury  stand  in  no  better  situ- 
ation than  other  parties,  both  as  to  the  proof  of  usury  and  the 
relief:  JSc  porfe  Scrivener  ;{a)  Benfidd  v.  Sobmons.{I>)  Courts  of 
law  are  guided  by  the  same  principles:  HincBe  v.  OBrtenfip) 
Matthews  v.  Lewi8,{d)  The  leases  are  worthless  without  the  ex- 
penditure  of  Yardon's  money.  On  what  ground,  then,  are  l^e 
assignees  to  be  absolved  from  the  necessity  of  redeeming  the  de- 
fendant by  repayment  of  his  advances  in  full?  Oowland  v.  De 
Faria^{e)  and  other  casfies  of  that  dass  proceed  upon  the  principle 
of.  redemption.  Here  there  is  a  mere  offer  to  allow  the  defendant 
to  prove  his  debt  The  bill,  also,  is  defective  in  seeking 
[^171]  the  ^delivery  up  of  instruments  which  it  alleges  to  be 
void  on  the  &ce  of  them :  Simpson  v.  Lord  Howden.{g) 

With  respect  to  the  alleged  usury,  there  is  nothing  illegal  on 
the  &ce  of  these  agreements.  In  Bex  v.  Drury^QC)  where  A.  took 
bom  B.  a  rent  of  802.  a  year,  for  a  lease,  for  which  A.  had  ad- 
vanced 80021  on  behalf  of  B.,  the  agreement  was  held  not  to  be 
usurious,  although  the  covenants  were,  that  B.  should  pay  the 
rent  and  do  the  repairs,  &c. ;  and  that,  if  at  the  end  of  four  years, 
B.  repaid  the  800^,  the  rent  should  cease,  and  the  residue  of  the 
term  be  conveyed  by  A.  to  B.  In  Doe  d.  Meicalfy.  Brown,(%) 
where  A.,  in  consideration  of  a  certain  sum  of  money,  conveyed 
premises  to  B.,  and,  at  the  same  time,  an  agreement  was  entered 
into  between  them,  that  A.  should  re-purchase  the  same  premises 
within  fifteen  months,  at  a  considerable  advance  upgn  the  original 
purchase-money,  and  B.  agreed  to  sell  and  re-convey  at  such  an 
advance,  it  was  held,  that^  in  point  of  law,  such  a  contract  was 

(a)  8  Yes.  ft  K  li.  (5)  9  Yea.  11,  84.  (e)  1  Taunt  413. 

((Q  1  Anstr.  1,  (e)  17  Yes.  20.  ^)  3  lljrL  &  Gr.  91. 

(^)  2  Ler.  1.  (t)  Holt,  N.  P.  0.  296. 
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Bot  usurious,  unless  it  were  meant  as  a  cover  for  a  loan  oi  money, 
which  was  a  question  of  fact  for  the  jury.  The  first  question 
here  is,  whether  the  instruments  disclose  facts  which,  per  se^ 
amount  in  law  to  an  usurious  loan.  Unless  they  disclose  a  loan, 
or  a  contrivance  for  a  loan,  the  circumstance,  that  the  party  ad- 
vancing the  money  is  to  derive  a  larger  benefit  from  his  advances 
than  would  be  legal  in  the  case  of  a  loan,  is  immaterial.  Conced- 
ing, that,  in  this  case,  the  defendant  was  to  derive  such  a  benefit, 
had  he  that  securi^  for  his  advances  in^hich  is  an  indispensable 
ingredient  in  a  loan  ?  Was  he  bound  to  enter  into  onerous  cove- 
nants with  the  Marquis?  It  may  be  said,  that,  though  he  enters 
into  such  covenants,  he  gets  covenants  for  indemnity  from  his 
assignee.  But  the  indemnity  is  no  more  than  that  of  a  co-partner. 
It  is  only  the  personal  indemnity  of  the  assignee, — an 
indemnity  which  may  subject  him  to' the  *most  onerous  [^172] 
consequences.  The  instruments,  therefore,  themselves 
show,  that  the  principal  was  to  be  placed  in  hazard  to  an  extent 
inconsistent  with  the  notion  of  a  loan :  Pike  v.  LedweU  ;{c£)  In  re 
Ifdi8h.{b)  If  so,  it  is  for  the  plaintiffs  to  show'  affirmatively, 
which  they  have  not  done,  that  the  agreements  were  a  contrivance 
to  cover  usury:  O^pin  v.  Ehiderbey ,ie)  Fereday  v.  Hordem,{d) 
The  evidence  of  the  bankrupt  tends  the  other  way,  for  he  says 
that  if  he  were  redeemed  the  surplus  rents  would  be  worth  having. 
Upon  the  whole,  it  is  submitted  that  this  is  a  case  of  conditional 
sale,  and  not  a  mortgage.  The  parties  have  not  the  mutual  reme- 
dies of  mortgagor  i^nd  mortgagee,  and,  if  so,  the  Court  will  not 
oonstrue  the  transaction  to  be  one  of  mortgage:  Moorev.M^Kay;{e) 
OixdvMm  V.  OrierKm;{g)  WiUiams  v.  Oweruiji) 

Mr.  BtiaseU  was  not  heard  in  reply. 

June  6th. — ^Thb  Y ice-Ohancsllob. — I  think  it  consistent  with 
principle  and  authority — ^though  I  do  not  say  whether  with  all 
tiie  authorities — ^to  hold,  that,  if  A.,  his  necessities  requiring  an 

(a)  5  Esp.  164.  (b)  7  Bing.  160.  (e)  6  B.  ft  Aid.  954. 

-    (d)  Jac.  144.  (e)  Beat  282,  388.  (^)  2  BaU  ft  B.  274. 

.   ^)  12  Lur  J.,  N»  a,  (Gb.,)  207.  > 
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advance  of  10002,,  obtain  it  £rom  B.,  upon  a  bai^n  betweoi 
them  that^  in  oonsideration  of  it»  A^  his  executors  and  adxmnia* 
trators,  shall  pay  B.,  bis  executois  and  administcatois  an  annuity 
of  802.  per  annum,  for  a  term  of  seventy  years,  commenciiig  im- 
mediately, the  annuity  to  be  secured  by  the  covenant  of  A^ 
binding  himself  personally,  and  after  his  death  his  assets  gen^ 
rally, — the  transaction  is  usurious  and  bad  on  that  ground,  unless 
upheld  by  those  provisions  of  the  legislature  which  have  recently, 
as  to  certain  cases,  repealed  or  relaxed  the  usury  laws.  The  term 
'4oan''  may  or  may  not  be  a  correct  designation  of 
[^7d]  *such  a  transaction.  The  notion  of  aloan,  in  the  popu- 
lar or  restricted  sense  of  that  expression,  may  not  have 
entered  into  the  minds  of  the  parties.  '  But  how,  in  ite  essence, 
in  its  sab^nce,  does  such  a  dealing  differ  from  a  mere  loan  of 
money  at  interest^  where  it  is  the  contract  that  the  principal  shall 
be  repaid  by  certain  fixed  annual  instalments  extending  over  an 
agreed  number  of  years,  each  instalment  being  accompanied  with 
the  interest  due  on  the  principal  for  the  time  being?  I  cannot 
see  any  material  difference.  Such  cases  as  I  have  j  ust  mentioned 
are,  I  apprehend,  common.  Generally,  I  believe,  it  is  a  part  of 
such  bargains  that  any  irregularity  in  the  payment  of  an  instaV- 
ment  of  principal  or  interest  shall  give  the  creditor  the  right  of 
demanding  immediately  the  whole  sum  remaining  unpaid.  But^ 
can  the  presence  or  absence  of  such  a  stipulation  (of  which,  when 
existing,  the  creditor  may  or  may  not  choose  to  avail  himself)  be 
a  ma;tter  of  importance  upon  a  question  of  usury  7  I  think  not 
''  Forbearance,"  whether  for  one  year,  or  for  several  years,  was 
not  to  be  purchased  beyond  a  certain  price.  The  mere  inconvo- 
nience,  or  possible  inconvenience,  of  being  without  the  concmiand 
of  a  man's  pecuniary  capital  was^  as  well  as  the  risk  of  trusting 
it  to  the  solvency  of  another,  considered  to  be  unfit  to  be  com* 
pensated  at  a  rate  beyond  a  certain  fixed  limit. 

If  this  is  so,  then,  considering  the  length  of  the  terms  of 
years  in  the  present  instance  (each  exceeding  seventy  years,)  the 
amount  of  the  annual  rents  intended  to  be  reserved  to  Mr.  Yar- 
don,  (82.  per  cent  on  his  advances,)  and  the  circumstance  that  Mr. 
Cundy,  personally,  during  his  life,  and  his  assets  after  his  dei^ 
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by  the  form  and  nature  of  the  tran^ctions  in  question,  as  I  un- 
derstand them,  were  to  be  liable  for  the  rents,  (whatever  the  val- 
ue or  produoe  of  the  property  charged,)  I  am  of  opinion  that  each,  ^ 
of  the  transactions  before  the  court  is  usurious  and  void. 
The  rents  were  to  come  out  of  landed  property — *landed    [*i74]  * 
property  was  intended  to  be  charged  with  them ;  and  * 

the  recent  relaxations  of  the  usury  laws  do  not  help  the  defen- 
dant's case. 

At  first,  1  doubted  Whether  the  liabilities  incurrred  or  to  be 
incurred  by  Mr  Yardon  to  the  head  landlords,  and  the  possibil* 
i<y  of  the.  determination  of  the  head  leases  by  re-entry  or  forfei- 
ture, or  by  means  of  bad  title,  might  not  create  ai  material  distinc- 
tion in  his  fkvor.  But,  looking  at  the  nature  of  those  liabili- 
ties and  contingencies,  so  far  as  they  can  be  considered  to  appear, 
looking  at  the  whole  scheme  and  frame  of  the  transactions,  and 
the  large  language  of  the  statute  of  Queen  AnneXa)  I  find  it  im- 
possible to  say  that  any  substantial  difference  ought  to  be  held^ 
to  arise  on  this  ground. 

I  must  connder  that  the  covenants  to  be  contained  on  the  part 
of  Mr.  Cundy  in  the  tmderleases  which  he  was  to  take  Were  to 
be  analogous  to  those  contained  on  the  lessees'  part  in  the  head 
leases  respectively,  and  that  breaches  of  them  on  the  part  of  Mr. 
Candy  or  his  representatives,  rendering  Mr.  Vardon  or  his  re- 
presentatives, liable  to  be  sued  by  the  head  landlords,  or  author- 
izing the  head  landlords  to  re-enter,  would  render  Mr.  Cundy  or 
his  representatives  liable  to  be  sued  by  Mr.  Yardon  or  his  repre- 
sentatives (supposingthe  underleases  valid)  for  an  adequate  com- 
pensation in  damages ;  nor  is  there  a  suggestion  anywhere  against 
the  title  of  either  of  the  head  landlords. 

With  regard,  however,  to  the  Burton-street  property,  what  I 
have  said  must  be  taken  subject  to  the  qualification,  that,  sup- 
posing the  total  absence  of  any  usury  laws,  the  documents  re- 
specting it  are,  as  it  seems  to  me,  of  such  akind  and  so  expressed 
as  to  be  insufficient  for  the  creation  of  any  lien  upon  it  or  interest 

(a)  Stat  12  Azm.,  itat  2.  e.  16.     . 

Vol.  n.  21 
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in  it  in  Mr.  Yaidon'sr  favor;  read,  as  I  think,  those  docommts 
ought  to  be,  together.  But  as,  if  this  view  of  them  is  er- 
[*176]  roneoas  they  cannot,  in  *my  j  adgment,  properly  reeoeive 
any  construction  except  that  which  I  have  mentioned, 
and,  as  they  are  viewed  and  treated  by  the  defendant  in  the  man* 
ner  in  which  his  answer  insists  on  them,  I  think  myself  bound  in 
this  suit,  notwithstanding  the  observations  of  the  defendant's  coun- 
sel on  the  form  of  the  bill,  to  treat  them  in  the  same  manner  as 
those  relating  to  the  Belgrave-street  property. 

I  have  not  said  specifically  whether  in  my  view  these  transao- 
tions  were  intended  as  shifts  and  devices  to  evade  the  usuiy  lawa 
If  it  is  necessary  for  me  to  give  an  opinion  pointedly  upon  that 
q)ecific  question,  I  must  answer  it  in  the  affirmative,  according 
to  my  nnderstanding  of  its  meaning. 

It  has  been  said  thai;,  though  the  plaintifib  sue  as  assignees  of 
a  bankrupt,  they  are  not  entitled  to  relief  without  paying  the 
amount  that,  upon  a  just  account,  may  be  fairly  due  to  the  de- 
fendant &om  Mr.  Cundy  or  his  estate,  or  allowing  the  defendant 
to  have  a  charge  for  it  on  the  property.  I  cannot  accede  to  that 
argument.  It  appears  to  me  that  they  are  ^itiUed  to  relief  upon, 
the.  terms  of  allowing  a  proof  undw  the  fiat  Kgainst  Mr.  Candy 
fbr  that  amount  The  principles  applicable  to  a  case  of  redemp- 
tion of  a  valid  security  are  not  in  every  respect  applicable  to  & 
case  of  the  present  descriptbn ;  nor  can  I  properly,  as  it  appears 
to  me,  assent  to  the  defendant's  demand  of  a  charge  on  the  pro- 
perty, in  respect  of  his  money  expended  in  building  upon  it 

The  defendant  must  pay  the  costs  to  this  time. 

Dbclabs  that  the  two  documentBi  ditcid  respectlTely  24th  KoTembaar,  1841,  tad 
ISth  June,  1S42,  were  usurious  in  their  nature,  and  that  the  defendant  did  not,  by 
▼irtue  thereof)  acquire  any  legal  or  equitable  interest  in  the  leasehold  property,  sit- 
uate in  Belgrave-street,  in  the  pleadings  mentioned,  oranj  part  tiiereo^  or  any  lien 
thereupon,  and  let  the  same  two  documents  be  in^xmnded  in  court  Dedare^  that^ 
H  independently  of  the  laws  against  usury,  the  documents  dated  rMpectiyely  lOth 
January,  1843, 11th  May,  1843,  and  10th  October,  1843,  oonferred  or  would 
have  conferred  upon  the  defendant,  or  vested  or  would  have  vested  *in  him  [*lt6] 
any  legal  or  equitable  interest  in  the  property,  situate  in  Burton-street  and 
Minera-street,  in  the  pleadings  mentioned,  or  any  part  thereof  or  any  lien  there- 
vpon,  tbe  same  were,  as  betweea  the  def^dant  and  Josefdi  Gundy,  uaurious  In  tlieir 
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Mtaroi  sad  that  the  defendant  did  not  by  Tirtne  thereof  acquire  anj  legal  or  eqni« 
table  interest  in  such  propert/i  or  any  part  thereof  or  any  lien  thereupon;  and  let 
the  first  of  such  three  documents  be  impounded  in  court  And  declare,  that  the  de- 
fendant has  not,  by  virtue  of  the  said  documents,  as  against  the  plaiutiflfii,  any  right, 
title,  or  interest  to  or  in  the  leases  of  such  property  which  have  been  executed  by 
the  Ifarquefls  of  Westminster,  or  either  of  them :  bat  this  is  to  be  without  pRju^tioe 
to  the  question,  whether  the  defendant  is  entitled  to  any  and  what  indemnity  in 
respect  of  such  leases,  or  any  covenant  or  covenants  therein  contained.  And  de- 
clare, that  the  defendant  is  to  be  at  liberty  to  prove  imder  the  flat  against  Joseph 
Candy,  for  the  sums  of  24001  and  8001,  In  the  pleadings  mentioned,  or  either  of 
them,  and  interest  thereon,  or  on  eitlier  of  them,  at  the  rate  of  5t  per  cent  per  an- 
num, to  the  date  of  the  flat,  subject  to  such  set-off  or  deduction,  if  any,  as  the  plain- 
tiffs may  be  able  to  establish  agwnst  the  same.  Let  the  defendant  pay  the  costs 
of  the  suit  to  this  time.    liberty  to  apply. 


WlLLIAHXS  V.  EdWASD^. 

t84& :  Jane  10th  lltfa  and  23d. 

Testator  devised  estates  to  trostees  iqion  trost  to  pay  certain  annuities  to  his  wilh 
and  other  persona^  with  a  direction  that  during  the  liih  of  his  wife  the  surplus 
rents  should  be  applied  in  dlachaiige  of  incumbrances  affecting  the  devised  pro- 
perty; and,  subject  to  these  trusts,  he  declared  that  the  trustees  should  stand 
•  seized  aS  the  property,  in  trost  for  vakious  persons  (not  in  esse  at  the'  testatox's 
de^)  successively  in  tail,  with  remainder  to  the  testatoi*a  niece  for  life,  with  a 
direction  that  during  her  minority  the  rents  should  be  applied  as  after  mentioned, 
and  then  followed  a  clause  to  the  effect  that,  if  any  person  benefldally  entitled  to 
the  rents  should  be  in  his  or  her  minority,  an  annual  sum  not  exceeding  300L 
should  be  applied  out  of  the  rents  to  the  maintenance  of  that  person,  and  that 
the  residue  of  the  rents  should  socumulatey  and  the  accumulations  be  applied  in 
the  discharge  of  incumbrances : — BIbH  upou  the  ooostruction'of  these  inconaisteDt 
clauses,  and  other  parts  of  the  will,  that  the  testator's  niece  was  not  (at  leasts  da- 
ring the  life  of  the  testator's  widow)  entitled  to  any  part  of  the  rents  for  her  main- 
tenance daring  minority. 

Athee^an  Cobbbt,  by  his  will^  rioted  the  2d  of  July,  1886, 
after  directing  lliat  all  bis  jxM  debts,  fbneral  and  testameHtary 
expenses,  should  be  paid  as  soon  as  oonveniently  might  be  after 
his  death,  and  charging  aU  his  real  estate  in  exclusion  of  his  per- 
sonal estate  with  the  payment  thereof  and  giying  certain  specific 
and  pecuniary  legaoiea,  and  disposing  of  the  residue  of  his  pei^ 


176  CASES  IN  CHANCERY. 

■  I  ■■  ■         ■  ■  I    ■      ,  ■  li  p^^M^— 

1845.— WillkmM  t.  Edwards. 

fional  estate  as  therein  mentioned,  as  to  certain  pictures 
[^177]    and  all  the  ^fixtures  in  and  about  his  mansion^  gave  and 

bequeathed  the  same  unto  Sir  John  Edwards  and  John 
Evans,  their  executors,  administrators,  and  assigns,  upon  trust  to 
permit  and  suffer  the  same  to  go  along  with,  and  be  considered 
as  heirlooms  in,  his  said  mansion,  as  far  as  the  rules  of  law  and 
equity  would  permit ;  and  he  gave  and  bequeathed  all  and  sin- 
gular the  manors,  messuages,  lands,  tenements,  and  heredita- 
ments in  the  several  counties  of  Merioneth  and  Cardigan,  and  all 
other  his  real  estate,  unto  and  to  the  use  of  the  said  John  Ed- 
wards and  John  Evans,  and  their  heirs,  upon  trust,  bj  and  out 
of  the  rents,  issues,  and  profits  of  the  said  real  estates,  to  pi:e- 
serve  and  maintain  the  same  real  estate,  and  every  part  thereof 
in  good  and  tenantable  repair,  and  to  keep  down  the  interest  on 
the  incumbrances  affecting  the  same ;  and,  in  the  next  place,  by 
and  out  of  the  rents,  issues,  and  profits  of  the  said  real  estate,  to 
raise  and  pay  unto  his  sister  Elizabeth  Maurice  and  her  assigns 
during  her  life  one  annuity  or  clear  yearly  sum  of  2001^  and 
unto  his  sister  Ann  Susannah  Maurice  and  her  assigns  during 
her  life,  one  annuity  or  clear  yearly  sum  of  200^ ;  unto  his  cou- 
sin Jane  Corbet  duripg  her  life,  one  annuity  or  clear  yearly  sum 
of  10021 ;  unto  his  wife  Julia  Barbara  Corbet  fmd  her  assigns  du- 
ring her  life,  one  annuity  or  dear  yearly  sum  of  200JL,  in  addi* 
tion  to  the  jointure  of  1000/.  per  annum  settled  on  her  by  the  set- 
tlement made  on  the  testator's  marriage  with  his  said  wife ;  and, 
after  the  decease  of  his  said  wife,  upon  further  trust,  by  and  out 
of  the  said  rents,  issues,  and  profits  of  his  said  real  estate  for  the 
^ace  of  three  years  next  following  her  decease,  to  raise  and  pay 
unto  such  person  or  persons,  and  for  such  uses,  intents,  and  pur- 
poses as  she  his  said  wife  should  by  any  deed  or  writing  direct  or 
appoint,  the  annual  sum  of  120021,  free  from  all  deductions  what- 
ever ;  but  in  case  his  said  wife  should  not  make  any  such  direc- 
tion or  appointment  of  the  daid  annual  sum  of  1200/.,  or  any  part 

thereof,  then  the  same  should  not  be  raised,  but  should 
[^178]    cease  and  ^determine,  upon  her  decease,  for  the  benefit 

of  his  estate.  And  the  testator  thereby  directed  and 
dedared,  that^  after  the  becease  of  his  said  wife,  the  said  John 
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Edwards  and  John  Evans,  and  their  heirs,  should  stand  seized 
of  his  said  real  estates,  upon  further  trust,  by  and  out  of  the 
rents,  issues,  and  profits  thereof,  to  raise  and  pay  unto  the  said 
Ann  Susannah  Maurice  and  her  assigns  during  her  life,  the  fur- 
th^  or  additional  annuity  of  6002. ;  and  when  the  said  yearly 
sum  placed  at  the  disposal  of  his  said  wife  should  have  ceased  to 
become  payable,  and  after  the  decease  of  the  said  Ann  Susannah 
Maurice,  in  case  the  said  Elizabeth  Maurice  should  survive  her, 
then  he  gave  a  like  further  and  additional  annuity  of  500L  to  the 
said  Elizabeth  Maurice  and  her  assigns  for  her  life;  and,  upon 
further  trust,  during  the  life,  of  his  said  wife,  that  they  his  said 
trustees  might  and  should  apply  the  residue  of  such  renis^  issues, 
and  profits,  Jrom  time  to  time  utlappfied,  for  the  purposes  aforesaid, 
when  and  as  often  as  the  same  shouM  amount  to  the  sum  o/bOOL  and 
tgnoards,  in  liquida^tion,  aj&fofr  as  it  would  go,  of  the  several  rmrtga- 
ges  and  incwmbrances  affeclmg  the  same  estate  :  provided  neverthe- 
less, and  the  said  testator  thereby  declared,  that,  in  case  the  said 
rents,  issues,  and  profits  of  his  said  real  estates  should  prove  in- 
sufficient to  pay  the  annuities  and  answer  the- trusts  thereinbefore 
declared  thereof,  and  also  to  pay  the  jointure  settled  on  his 
said  wife,  then  the  annuity  of  lOOZ.  thereinbefore  given  to  his 
said  cousin  Jane  C!orbet,  and  next,  the  additional  annuity  of  2002. 
thereinbefore  given  to  his  said  wife,  should  abate  before  and  in 
exclusion  of  any  abatement  in  the  other  bequests :  provided  also, 
that,  in  case  the  rents,  issues,  and  profits  of  the  estates  settled 
upon  his  marriage  with  his  said  wife,  and  charged  with  the  pay- 
ment of  her  jointure  of  10002.  per  annum,  should,  from  any  cause 
or  circumstauces  whatsoever,  prove  insufficient  to  answer  and 
satisfy  the  same  jointure,  his  said  trustees  should,  by  and  out  of 
the  rents,  issues,  and  profits  of  the  residue  of  his  said 
real  estates  not  so  settled,  raise  such  further  sum  *or  [*179] 
sums  as  should  be  sufficient  to  make  good  such  defi- 
ciency, and  pay  and  apply  the  same  accordingly :  provided,  that 
the  several  annuities  of  2002.  to.  each  of  his  sisters,  Elizabeth 
Maurice  and  Ann  Susannah  Maurice,  should  be  not  thereby  pre- 
judice or  abated.  And,  subject  to  the  trusts  aforesaid,  the  tes- 
tator declared  that  his  trustees  should  stand  and  be  seized  of 
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such  part  of  his  said  real  estate  as  was  not  comprised  in  the  6e(t> 
tlement  made  on  his  marriage  with  his  said  wife,  in  trust  for  his 
the  testator's  sons  successively  in  tail ;  with  remainder  to  his 
daughters  successively  in  tail ;  mth  remainder  to  the  sons  of  the 
said  Ann  Susannah  Maurice  successively  in  tail ;  with  r^oaainder 
to  the  daughters  of  the  said  Ann  Susannah  Maurice  sacoessively 
in  tail ;  with  remainder  to  the  sons  of  his  sister  Henrietta,  the 
wife  of  Charles  Decimus  Williames,  sucoessivdy  in  tail ;  with 
remainder  to  the  sons  of  the  said  Elizabeth  Maurice  in  tail ;  with 
remainder  to  Henrietta  Corbet  Williames,  the  eldest  daughter  of 
the  said  Henrietta  Williames  and  her  assigns  for  her  life,  (and 
the  said  testator  deplared  that  his  said  niece  iShould  be  considered 
and  deemed  as  in  her  minority  until  she  should  attain  the  age  of 
thirty-one  years,  and,  during  such  minority^  t^  rento^  issues^  and 
profits  (^his  said  real  estate  should  be  applied  in  mannar  ihereinaf' 
ter  meniiiaMd;)  and,  after  her  decease,  upon  trust  for  her  sons 
successively  in  tail,  with  remainder  to  her  daughters  in  tail; 
with  remainder  to  Maria  Ann  Williames,  the  second  daughter  c£ 
Henrietta  Williames,  and  her  assigns  for  her  life,  &c. ;  with  di* 
vers  remainders  over.  Provided  also,  and  the  testator  did  there- 
by declare,  that,  if  at  any  time  the  person  for  the  time  being 
beneficially  entitled  in  possession  to  the  rents,  issues,  and  pipfits 
of  his  said  devised  estates,  under  the  trusts  of  his  said  will,  should 
be  in  his  or  her  minority,  in  such  case  and  so  often  as  the  same 
should  happen,  the  trustees  of  his  said  will  ohould,  during  such 

minority,  receive  and  take  the  rents,  issuer  and  profits 
[*180]    of  his  said  real  estate,  and  apply  from  *Ume  to  time  so 

much  and  such  parts  thereof  as  they  in  their  discretion 
should  think  JU^  not  exceeding  in  the  whole  the  susn  of  8001  in  any 
one  year,  for  or  touKxrds  the  maintenance  and  education  of  the  person 
so  for  the  time  being  beneficiaUy  cntided  as  aforesaid,  and  lay  out 
and  invest  the  residue  of  such  rents,  issues,  and  profits  in  the 
names  of  the  said  trustees  in  the  purchase  of  parliamentary  stocks 
or  public  funds  of  Qreat  Britain,  or  upon  real  securities  in  Eng- 
land or  in  Wales,  (with  power  to  vary  the  securities,)  and  re- 
ceive the  interest,  dividends,  and  annual  proceeds  of  such  stocks, 
funds,  and  securities,  and  lay  out  and  invest  the  same  in  like 
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manner  from  time  to  time,  so  that  the  same  rents,  issues,  and 
profits,  stocks,  funds,  and  securities,  interest,  dividends,  and  an- 
nual produce  might,  during  such  minority  as  aforesa:id,  be  accu- 
mulated. And  the  testator  further  directed,  that,  during  the 
suspense  of  any  contingent  remainder  or  interest^  and  a  vacancy 
of  a  pezson  beneficially  entitled  in  possession  under  the  trusts  of 
bis  said  will,  the  trustees  should  pay  and  apply  the  rents,  issues, 
and  profits  of  his  said  devised  estate  to  and  for  the  benefit  of  tho 
peraon  beneficially  entitled  for  the  time  being  under  his  will  to  a 
vested  interest  in  his  said  devised  real  estate,  but  without  preju- 
dice to  the  interest  or  right  of  the  person  afterwards  coming  into 
existence.  And  the  testator  further  declared,  that  the  trustees 
should  stand  possessed  of  and  interested  in  the  aforesaid  rents, 
issues,  and  profits  so  to  be  accumulated  and  invested  as  aforesaid, 
and  the  stocks,  funds,  and  securities,  interests,  dividends,  and 
annual  proceeds,  and  the  accumulations  thereof  respectively, 
upon  trust,  at  the  end  of  such  minority  as  aforesaid,  or  sooner, 
if  his  said  trustees  should  think  fit^  to  call  in  and  convert  the 
same  or  any  part  thereof  into  money,  and  thereby  to  pay  off  and 
discharge  any  mortgages^  dthta  or  incumbrances  in  anyunse  affecting 
his  said  devised  real  esiaie,  and  to  lay  out  so  much  thereof  as  they 
his  said  trustees  should  think  fit,  in  planting,  &c.,  and 
invest  the  money  that  should  remain  after  ^answering  [*181] 
flie  purposes  aforesaid,  or  as  his  said  trustees  should 
think  fit,  in  the  purchase  of  fireehold  estates  of  inheritance,  &&, 
to  be  settled  to  the  uses  of  the  will.  And  the  testator  appointed 
the  trustees  named  in  the  will  to  be.  his  executors. 

The  testator  died  in  1885  without  leaving  issue,  but  leaving 
his  widow  and  sisters  named  in  the  will  surviving  him.  His 
sisters  Maurice  had  not  married  in  July,  1845,  when  the  present 
bill  was  filed.  His  sister  Williames  died  in  February,  1841, 
leaving  Charles  Decimus,  her  husband,  and  Henrietta  Corbet 
Williames  and  Maria  Ann  Williames  her  only  children,  survi- 
ving her.    Charles  Decimus  Williames  died'in  April,  1844. 

The  mi  was  filed  by  Henrietta  Corbet  Williames,  an  in&nt, 
under  the  age  of  twenty-one  years,  by  Ann  Susannah  Maurice 
her  neast  Mend,  against  the  trustees  under  the  will,  the  testator's 
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widow,  and  against  the  tenant  for  life  in  remainder,  and  first 
tenant  in  tail  under  the  will.  The  bill  alleged,  that,  except  what 
the  plaintiff  derived  from  the  will  of  the  testator,  her  onlj  pro- 
perty consisted  of  one  moiety  of  an  unnual  sam  of  290^  being 
the  amount  of  the  income  of  the  trust  funds  under  h^  father's 
and  mother's  marriage  settlement;  and  that  for  the  last  eight 
years,  in  consequence  of  the  insolvency  of  her  father,  she  had 
been  maintained  and  educated  by  her  aunt  Maurice ;  that  the 
rents,  however,  of  the  testator's  estates,  were  sufficient  to  pay  all 
the  charges  and  incumbrances  upon  them,  and  to  leave  a  consid- 
erable surplus ;  and  that,  in  fact,  a  surplus  had  been  obtained 
fix)mthem,  and  invested.  And  the  bill  prayed  a  declaration, 
that,  under  the  trusts  of  the  will,  the  plaintiff  was  entitled,  as 
from  the  death  of  the  testator,  and  during  her  minority,  as  de- 
dared  by  ■  the  will,  to  a  provision  for  her  maintenance  and  edu- 
cation out  of  the  rent^  and  profits  of  the  testator's  real  estates, 
and  for  consequential  relief 

It  appeared  that  the  income  of  the  testator's  settled 
[*182]  *estate  was  barely  sufficient  to  pay  the  10002^  jointure; 
but  it  was  proved  by  the  solicitor  for  the  trustees,  that^ 
afl;er  payment  of  the  several  annuities,*  the  interests  of  mortga- 
ges, (amounting  annuidly  to  16052.)^  and  the  expenses  of  man- 
agement, (he  annual  surplus  of  the  rental  of  the  estates  compris- 
ed in  testator's  will,  including  his  settled  estate  was  8002^ ;  and 
that  upwards  of  SOOOl  in  respect  of  such  surplus,  had  been  in- 
vested in  the  funds. 

Mr.  Wvjram  and  Mr.  Lewin^  for  the  plaintiff,  referred  to  Bevd 
V.  WcUkin8on,{o)  Fo^ambe  v.  WUJbughby^ip)  and  Stopford  v*  Lord 
Oa,nteriurt/.{c) 

Mr.  BaaseU  and  Mr.  BrougfUmj  for  the  defendants^  the  tms- 
teesr 

Mr.  PryoTf  for  others  of  the  defendants. 

(o)  1  Tec  sen.  93.  (6)  2  S.  &  ^  160.  (e)  11  EBm.  82. 
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Mr.  Simphnson  and  Mr.  Bkhner^  for  others  of  the  defendaats. 

The  Vice-Chancellob.— I  have  considered  this  will  with 
attention,  and  certainly  without  any  indisposition  to  find  myself' 
able  to  accede  to  the  construction  for  which  the  plaintiff  contends. 
The  testator  has  not  been  dead  ten  years  His  widow  is  living ; 
and  there  are  (for  so  I  understand)  mortgages  and  incumbrances  to 
a  considerable  extent  affecting  the  devised  estates  which  were  in  ex- 
istence when  the  will  was  made,^  and  still  exists  unsatisfied.  The 
plaintiff's  present  daim^  therefore,  is  excluded  by  the  language 
used  in  the  third  page  of  the  will,  unless  admitted  by  some  other 
part  oT  parts  of  the  instrument.  The  language  in  page  3  is  thus : 
*'And  upon  further  trust,  during  die  life  of  my  said  wife, 
that  they  my  said  ^trustees  may  and  shall  apply  the  res-  [*188] 
idue  of  such  rents,  issues,  and  profits,  from  time  to  time 
unapplied  for  the  purposes  aforesaid,  when  and  as  often  as  the 
same  shall  amount  to  the  sum  of  500^.  and  upwards,  in  liquida- 
tion, as  far  as  it  will  go,  of  the  several  mortgages  and  incum- 
brances affecting  the  same  estates."  I  have  been  unable  to  per- 
suade myself  that  this  direction  was  intended  to  be  varied  or  af- 
fected by  the  passage  "  and,  during  such  minority,  the  rents,  is- 
sues, and  profits  of  my  said  real  estates  shall  be  applied  in  man- 
ner hereinafter  mentioned,"  or  by  any  other  part  of  the  will.  The 
words  *'  beneficially  entitled  in  possession"  may  not  be  of  them- 
selves conclusive.  But  the  whole  tone  and  effect  of  the  clauses 
or  set  of  provisions  respecting  maintenance  and  education,  and 
fhe  case  of  minority  generally,  satisfy  me,  that  tne  rents,  issuei^  and 
profits  with  which  the  testator  there  means  to  deal,  are  rents^ 
sssues,  and  profits  that  the  minor  for  the  time  being,  of  whom  he 
is  treating,  would  if  not^  a  minor,  bo  entitled  to-reoeive  and  ex- 
pend. The  direction  for  accumulation,  and  the  discretion  given, 
within  certain  limits,  to  the  trustees,  as  to  the  disposal  of  the  ac- 
cumulated fund,  seem  to  me  strongly  to  mark  the  intention ;  nor 
does  the  provision  as  to  cases  to  which  the  testator  applies  the 
terms  "  suspense"  and  "  vacancy,"  appear  to  me  to  make  (tny 
diflferencei  I  cannot  read  it  as  meant  to  interfere  with  the  diieo- 
tion  as  to  the  mortgagea  and  incmnbrancea 
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The  plldntiff's  oounael  have  not  contended,  nor  oonld  they,  that 
there  is  a  plain  intention  clearly  apparent  in  her  fiivor  as  to  the 
point  in  dispute.  Assuming,  though  without  assertingi  that  there 
is  not  a  plain  intention  clearly  apparent  against  her,  but 
that  there  is  some  obscurity  upon  the  instrument,  the  rule  Sn 
dbscuris  quod  minimum  est  sequij^^  applies,  in  my  judgment^  ad- 
verselj  to  her  daim.  The  question  has,  however,  been  not  un- 
reasonably raised ;  and  I  think  that  the  costs  of  the  suit 
may  be  *properly  ordered  to  be  paid  by  the  trustees  out  [*174] 
of  the  rents,  after  keeping  down  the  annuities  and  the 
interest  of  incumbrances. 

BxoiABB,  that)  imder  the  drcomstaiioes  in  the  pleadhigs  mentioned,  the  plaintiff 
has  no  present  right  or  title  to  an  allowance  for  maintenanoe  nnder  the  will  of 
Athelstan  Corbet^  the  testator  in  the  pleadings  named.  Refer  it  to^  the  taxing  mas- 
ter to  tax  all  parties  their  costs  as  between  solicitor  and  client ;  and,  bj  oonsenti 
let  the  same,  when  taxed,  be  paid  and  retained  by  the  defendants,  the  trustees,  out 
of  the  accumulated  fund  in  their  handSL  Bill  not  to  be  dismissed.  Libertj  to  ap- 
ply. 


COBNTISLD  V.  WtNDHAK. 

1846 :  June  23d. 

Upon  the  construction  of  a  will— FeU^  that  the  word  "legacies*'  did  not  indnde  an- 
nuities. 

Thb  will  of  George  Wright,  dated  the  17th  March,  1794,  and 
duly  executed,  so  as  to  pass  real  estates,  was  partly  as  follows: 
— *'  I  direct  my  funeral  expenses,  and  the  charges  of  proving  this 
my  will,  and  all  debts  owing  by  me  at  the  time  of  my  deceasOi 
and  all  legacies  which  I  give  by  this  my  wiU,  or  shall  give  by 
any  codicil  or  codicils  thereto,  or  by  any  writing  or  writingB 
signed  by  me,  or  in  my  bandwring,  and  whether  witnessed  or 
not^  shall,  uliless  I  expressly  direct  the  contrary,  be  paid  imme- 
diately upon  or  after  my  decease,  out  of  my  personal  estate ;  bat^ 
if  that  shall  be  insuffident  to  answer  the  same,  I  charge  my  real 
estate  with  the  deficiency.    I  give  and  bequeatii  unto  my  dear 


GASES  IN  CHANCBBY.  181 

1846.— ^rnfidd  y.  Wyndbam. 

wift^  Anne  Wriglit,  the  aom  of  10002.,  to  be  paid  to  her  by  my 
execatoTS  beiea^r  named,  within  one  month  after  my  deoease." 
The  testator  then  bequeathed  certain  speoific  articles  of  personal 
estate.  He  then  devised  all  his  real  estates  to  the  nse  of  his 
daughter,  Anne  Wright^  for  life,  with  divers  remainders  over, 
and  with  an  ultimate  limitation  to  the  use  of  G^rg6  Wyndham 
and  his  heirs.  He  then  bequeathed  as  follows: — '^I 
give  and  ^bequeath  to  each  of  my  servants,  who  shall  [^195] 
have  lived  with  me  ten  years,  or  upwards,  at  the  time 
of  my  decease,  an  antiuity  of  20^,  clear  of  all  deductions  for  pre- 
sent or>  future  taxes^  or  apy  other  matter,  cause,  or  thing  what- 
soever, to  be  paid  to  them  respectively  during  their  respective 
natural  lives,  by  four  equal  quarterly  payments,  and  I  charge 
my  real  estates  with  the  same  respectively ;  and  to  each  of  my 
other  servants,  living  with  me  at  my  decease,  I  give  one  year's 
wage&"  The  testator  then  appointed  John  Crawley  and  Samuel 
Crawley  his  executors,  and  gave  them  6001  each  for  the  trouble 
they  might  have  in  the  execution  of  the  trusts. 

The  testator  made  two  codicils  to  lus  will,  the  first  of  which 
waa  immaterial  to  the  present  question ;  the  second  was  as  fol- 
lows:— "  To  John  Crawley  and  Samuel  Crawley,  my  executors, 
I  direct  the  under- written"  annuities,  by  me  granted  to  the  names 
inclosed,  may  be  paid  half-yearly  out  of  my  personal,  or  fiom  the 
income  of  my  estates,-r-George  Cornfield,  SOL ;  Jane  Smith,  602. ; 
&a  [Here  followed  several  other  names  and  sums.]  All  th^ 
^bove  annuities  I  leave  to  be  paid  as  above  directed." 

The  last^mentioned  codicil  was  in  the  handwriting  of  the  testar 
tor,  and  unattested.  It  was  written  on  a  piece  of  paper  inclosed 
in  the  will 

The  bill  waa  filed  by  George  Cornfield,  on  behalf  of  himself 
and  the  other  annuitants  named  in  the  codicil,  against  the  infismt 
oo-heiresses  of  George  Wyndham,  alleging,  that,  for  many  years 
after  the  death  of  the  testator,  the  annuities  had  been  regudarly 
paid  by  the  owner  for  the  time  being  of  the  devised  estates,  but 
that  such  payment  had  been  discontinued  upon  the  accession  of 
the  defendants  to  the  property.  The  bill  prayed  a  declaration, 
that  the  teal  estates  of  the  testator  were  chugged  by  his  will  with 
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the  payment  of  the  several  annuities  given  by  the  aeoond  eodicily 
and  for  an  account  and  payment  of  what  was  due  in  res- 
[♦1863    *pect  of  them. 

To  thia  bill  the  defendants  demurred. 

Mr.  Hodgcn.  (with  him  Mr.  J.  Ba/Sy,)  for  the  demurr^,  said^ 
that,  unless  there  was  a  general  charge  by  the  will  of  all  legacies, 
including  annuities,  on  the  real  estate,  the  demurrer  must  be  allow* 
ed.  A  charge  by  the  codicil  would  be  inoperative.  There  was 
not,  however,  a  general  charge  by  the  will;  for,  first,  the  testator 
did  not  charge  all  his  legacies  on  the  real  estate,  but  only  those 
as  to  which  he  should  not  direct  the  contrary;  and,  secondly,  it 
was  dear,  from  the  direction  for  immediate  payment  that  the 
word  ''legacies"  in  the  will  did  not  include  annuities:  Shtpperd- 
ion  V.  Ibfver.{a)  Supposing,  however,  that  it  did,  this  was  not 
the  case  of  a  charge,  by  a  v/ill  duly  executed  according  to  tbe  sta- 
tute, of  legacies  enumerated  in  an  unattested  codicil,  but  the  case 
of  a  reservation  in  a  will  of  a  power  to  charge  by  an  unattach- 
ed instrument;  and  such  a  reservation  was  not  valid:  Bo&e  v. 
Ounynghame.(J>) 

Mr.  Swanstan  and  Mr.  W.  R  Mis,  for  the  bill.— The  will 
diows  an  intention  in  the  testator  to  charge  the  real  estate  with 
whatever  he  meant  by  the  word  "  legacies."  Then,  is  it  possi- 
ble that  he  should  intend  otherwise  than  that  annuities,  which 
are  legaci^  should  be  a  charge  on  the  real  estate?  ^  If  annuities, 
are  comprised,  according  to  the  general  rule,  within  the  word 
"  legacies,"  the  case  is  at  an  end.  In  Sibley  v.  Perry, {c)  Lord  Eldon 
stated  the  rule  to  be,  that  an  annuitant  will  fall  under  the  gene- 
lial  character  of  legatee,  anless  there  is  something  to  show  that  the 
testator  himself  distinguished  between  them.  The  case  of  Stv^ 
V.  Na6h(d)  is  in  point  IThe  Vtce-OhanceUor. — ^There,  it  seems 
to  have  been  assumed  on  all  hands  that  the  word  ''legacies" 

(a)  1  r.  &  a  0.  0.  441.  (p)  12  Tea  29. 

(c)  T  Yea  S84  (<2)  2  Keoi,  40. 
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induded  annuities.]  It  is  ^submitted  that  the  word  [*187) 
most  have  that  effect,  unless  a  contrary  intention  can 
be  shown  from  the  context :  Duke  of  Bolton  v.  TFi7Ka7n«.(a)  In 
the  present  case,  no  grounds  have  been  shown  on  the  other  side 
for  inferring  a  contrary  intention.  The  express  charge  of  the 
servants'  annuities  on  the  real  estate,  though  superflous,  seems  to 
confirm  'vfrhat  appeafs  to  be  the  testator's  general  intention.  [The 
Vice- Chancellor. — If  expressions  in  a  testator's  will  may  be  read 
in  two  senses,  one  superflous,  the  other  niot,  is  not  the  sense  which 
is  not  soperflousto  be  generally  preferred  ?]  This  will  abounds 
with  superflous  words.  With  respect  to  the  second  codicil,  it  is 
submitted,  that  it  is  not  a  charge,  but  merely  mentions  the  an- 
nuities that  are  charged  by  the  will 

The  Vice-Chancellor. — ^The  question  is,  whether,  upon  this 
will,  the  word  "  legacies"  is  to  be  read  as  including  annuities. 

•*  Legacies"  is  a  word  under  which  annuities  bequeathed  may, 
without  impropriety,  be  comprised.  It  has  familiarly  and  col- 
loquially, a  more  restricted  meaning.  It  may  receive,  according 
to  circumstances,  either  the  more  general  or  more  restricted  sense. 
How  this  case  would  have  stood,  if  there  had  been  nothing  in  the 
will  explanatory  of  the  sense  in  which  the  testator  meant  to  use 
the  word,  it  is  unnecessary  to  say.  In  my  judgment,  the  lan- 
guage of  the  will  shows  tl^at  he  used  it  in  a  sense  not  including 
annuities.  The  words  "  paid  immediately  upon  or  after  my  de- 
cease," the  specific  charge  of  the  annuities  given  to  the  servants 
upon  the  real  estate,  the  mode  of  payment  which  the  testator 
there  prescribes,  and  the  omission  of  any  repetition  of  a 
charge  upon  the  real  estate  as  to  the  mere  *pecuniary  [*188] 
legacies,  satisfy  me  of  the  construction ;  nor,  if  the  first 
codicil  had  been  stated  in  the  bill,  would  my  opinion  have  been 
different. 

•  '  Demurrer  allowed. 

(a)  I  Bit).  0.  0.  ^61,  370,  885,  dted;  3  Yefr  Jr.  216,  cited. 
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Upon  what  affldaTito  the  Kester  may  oertiQr  as  to  the  pcopiiel^  of  grmtfaig  a  oom" 
mlflsion  to  examine  witneaeea  abroad. 


The  bill  was  filed  by  the  plaintiff,  as  claiming  to  be  sole  next 
of  kin  of  G.  F.  Kohler,  who  had  died  intestate,  praying  distribu- 
tion of  the  intestate's  personal  estate. 

By  the  decree  made  at  the  hearing,  it  was  referred  to  the  Mas- 
ter to  inquire  who  were  the  intestate's  next  of  kin. 

Under  the  decree,  claims  were  made  before  the  Master  on  the 
part  of  certain  persons  named  Kohler  and  Schmidt^  who  were 
resident  in  Germany,  and  were  not  parties,  to  the  causey  and  an 
application  was  made  to  the  Master,  on  their  behalf  for  a  com- 
mission for  the  examination  of  witnesses  abroad.  To  this  appli- 
cation the  Master  acceded  ;  and,  there  being  abeady  in  his  office 
several  affidavits  relating  to  the  pedigree  of  the  intestate,  £rom 
which,  in  his  judgment,  the  application  for  a  commission  appear- 
ed to  be  well  founded,  he  granted  a  certificate  of  the  propriety  of 
the  proposed  commission,  without  putting  the  applicants  to  file 
fin  affidavit  in  support  of  their  application. 

Upon  this  certificate,  an  order  of  course  for  a  commission  to 
be  executed  in  (Germany  was  made  at'the  Bolls,  on  the  petition 
of  the  Kohlera  and  Schmidt. 

Mr.  Lee  and  Mr.  Heathfidd^  for  the  plaintiff,  now  moved  that 
the  certificate  might  be  set  aside,  and  proceedings  imder  the  com- 
mission might  be  stayed ;  contending,  first,  that  the  61st  of  the  Or- 
ders of  April,  1828,  under  which  the  Master  issued  his 
[^189]  certificate  for  a  commission,  did  not  apply  *to  the  case  of 
a  commission  to  examine  witnesses  abroad ;  Kiikg  of  Spain 
v.  Mendizabcd^ifi)  Coote  v.  Ooote,ib)  at  all  events,  the  practice  until 
recently  was  unsettled :  Bamfbrd  v.  Banilbrd.if)  next^  that  the 
Master  ought  to  have  proceeded  upon  an  affidavit  that  the  parties 

» 

(a)  6  aim.  6N.  (6)  1  Bro.  a  a  448.  (c)  2  Hara^  64S. 


r 
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interested  believed  their  claim  to  be  well  founded,  and  ought  to 
have  stated  in  his  certificate  on  what  affidavit  he  had  proceeded; 
and,  lastly,  that  an  order  for  a  commission  to  examine  witnesses 
in  Oermanj  was  too  general :  Mendizabel  v.  Machadojlfl)  Mdn- 
erbhagen  v.  Dame8.(Jf) 

Mr.  Wray^  appeared  for  the  Attorney-General. 

The  Yics-C!hancellob.-— I  am  satified  that  it  is  within  the 
proper  functions  of  the  Master,  in  executing  an  inquiry  as  to  a 
matter  of  &ct  in  his  office,  to  grant  a  certificate  for  a  oonmiission 
to  examine  witnesses  abroad.    I  am  equally  satisfied  that  the 
Master  ought  not  to  grant  such  a  certificate  as  a  matter  of  course^ 
or  without  some  ground  laid  before  him  wbidi  ought  to  be  deem- 
ed sufficient,  according  to  the  course  of.  the  court  and  the  nature 
of  the  subject    I  am  of  opinion  that  the  Master,  in  this  case,  has 
granted  the  certificate  upon  suffident  grounds  laid  before  him, 
according  to  the  course  of  the  court  and  the  nature  of  the  sub- 
ject   And,  therefore^  let  that  part  of  the  notice  of  motion  which 
seeks  that  the  Master's  certificate  be  set  aside  be  refused.    The 
notice  of  motion,  however,  asks  other  things,  and  I  am  of  opin- 
ion that,  in  this  case,  (if  not  in  all  cases,)  it  is  reasonable  that  the 
court  should  be  informed  at  what  place  or  places  it  is  proposed 
that  the  commission  should  be  executed.    That  informar 
tion  not  being  given  ^me,  and  the  party  who  ought  to    [*190] 
give  it  not  bring  here,  let  further  proceedings  under  the 
certificate  be  stayed  until  further  order,  with  liberty  to  apply ; 
and  let  the  rest  of  the  motion  stand  over. 

(a)  S  EoM.  540.  (()  Oer.  V.  C  B. 
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MaUHS  V.  FfilGS. 

1845 :  Jane  6th. 

In  an  injunction  cause,  certain  issues  which  had  been  direotod  <m  the  motion  fiir 
the  injunction  having  been  tried,  and  verdicts  found  for  the  pUintiflJ  he  moved, 
before  answer,  for  payment  of  the  costs  of  the  issues.  The  moUon  was  refused, 
as  being  inconsistent  with  the  pnv^tice  of  the  court. 

The  bill  prayed  aa  injanction  to  restrain  the  defendants  from 
working  a  mine. 

On  the  motion,  before  answer,  for  the  injunotion,  the  court, 
after  hearing  the  affidavits  of  the  defendants  in  opposition  to  the 
motion,  directed  several  issues,  which  were  afterwards  tried,  and  ' 
upon  most  of  which  the  plaintiff  obtained  a  verdict 

The  defendants  afterwards  moved  for  a  new  trial,  but  the  mo- 
tion  was  refhsed. 

A  year  having  elapsed  since  the  bill  was  filed,  and  no  answer 
having  been  put  in,  and  none  being  required  by  the  plaintifi^  a 
motion  was  now  made  on  his  behalf  for  payment  of  the  costs  of 
the  issujss  which  had  been  found  in  his  favor. 

Mr.  Kenyon  Parker^  Mr.  Bassdl^  and  Mr.  J.  H.  Psthmr,  in  sup- 
port of  the  motion,  insisted,  tiiat  the  costs  of  the  issues  could  not 
be  considered  merely  as  costs  in  the  cause.  The  issues  were 
separate  proceedings,  arising  in  consequence  of  denials  made  by 
the  defendants  on  the  motionYor  the  injunction ;  and,  although 
there  was  no  direct  authority  on  the  point,  it  was  clear  that  pay- 
ment of  the  costs  of  such  issues  might  be  directed  on  an  interlo- 
cutory application  before  answer :  Lambert  v.  JK8her,{a) 
[*191]  *Oompertz  v.  AnsddL{b)  But,  even  considering  these 
costs  as  costs  in  the  cause,  here  the  whole  relief  prayed 
was  an  injunction ;  and  the  cause  was  substantially  heard  on  the 
motion  for  the  injunotion :  MitlxngUm  v.  Fox.{p) 

The  Yice'ChanceUor  asked  Mr.  Temph^  who  appeared  for  the 

(a)  7  Sim.  625;  see  627.  Q,)  4  ICyL  A  Or.  449.  (e)  3  lijL  &  Gr.  S3& 
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defendants,  wbether  his  clients  wished  and  intended  to  put  in  an 
answer? 

Mr.  Tempk  replied  that  th^y  did. 

• 

The  Yice-Chancellor  said,  that,  nnless  fiffinnatiye  evidence 
could  be  produced  showing  it  to  be  the  practice  of  the  court  to 
grant  the  costs  of  issues  upon  an  interlpcutorj  motion  in  a  case 
of  this  nature,  he  was  of  opinion  that  he  ought  not  to  accede  to 
the  application.  His  Honor,  however,  directed  that  the  present 
motion  should  stand  over  until  an  inquiry  should  have  been 
made  into  the  practice. 

June  12ft. — On  a  subsequent  day  the  application  was  repeated, 
and  in  support  of  it,  the  cases  of  Janes  v.  T/ie  Cheat  Western  Bail- 
way  Company  {a)  and  AnonS)>)  were  cited;  but  no  evidence  was 
adduced  as  to  the  practice. 

The  defendants'  counsel  still  objected  to  the  costs  of  the  issues 
being  now  disposed  of,  and  repeated  the  statement  as  to  the  in- 
tention of  his  clients  to  put  in  an  answer.  H<e  also  asked  for  the 
costs  of  this  motion. 

The  Yice-Chancellob. — ^The  defendants  have  a  lij^t  te- 
answer  the  bilL     Without,  however,  intending  any 
^censure,  I  am  surprised  at  their  desire  to  answer  the    [*192] 
bill  after  what  has  occurred. 

Though  probably  there  is  no  objection  in  substance  to  dispo^ 
sing  of  the  costs  of  the  issues  now,  yet  the  course-  of  practice  ap* 
pears  to  be  against  it  Viewing  the  matter  as  I  do,  I  riiall  di« 
rect  the  question  as  to  the  costs  of  the  issues  and  the  costs  of 
this  motion  to  stand  over  to  the  hearing  or  until  further  ord^. 

(a)  On  this  pointy  not  reported.  (6)  2  P.  IT.  68. 
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Macgregor  V.  Macgkegob. 

1846 :  June  23d. 

Upon  the  construction  of  a  wQl — BbU,  that  accruing  shares  of  personal  ertate  were 
not  subject  to  the  trusts  declared  of  the  original  shares. 

Testator  bequeathed  one  moiety  of  his  reaiduary  personal  estate  to  trustees^  upon 
trust  to  pay  the  interest  and  dividends  equally  amongst  such  of  his  children  as 
should  be  living  at  a  certain  period,  ibr  their  lives ;  and,  after  the  death  of  any  of 
^em,  upon  trust  to  stand  possessed  of  a  proportionate  share  of  the  fund  for  the  uae 
of  the  issue  of  the  child  or  children  so  dying,  absolutely.  "  But^  in  case  of  audi  child 
«r  chOdren  dying  without  leaving  issue,  then  upon  trust  to  stand  possessed  of 
the  proportionate  share  of  the  child  so  dying,  in  trust  for,  and  equally  to  be  di- 
vided between  and  amongst,  my  other  children  then  living,  and  t?ie  issue  of  such 
9f  them  (»  may  then  9»  dead^  such  issue  nevertheless  only  takmg  the  ahare  their, 
.  his,  or  her  parent  would  have  taken  if  living.*'  H.,  one  of  the  chQdren  of  the 
testator,  who  was  living  at  the  period  of  distributioiit  died,  leaving  issue  a  dasgh- 
teT)  who  died  without  issue.  Afterwards,  W.  and  A.,,  two  other  of  the  testator's 
ehildren,  died  without  issue : — EMf  that  the  daughter  of  H.  took  no  interest  in 
the  Shanes  of  W.  and  A. 

Alexander  Macgregor,  being  seized  in  fee  of  oonaderable 
real  states,  and  possessed  of  leasehold  estates  and  other  personal 
property,  bj  his  will,  dated  the  3d  of  Deoember,  1817,  after  di* 
recting  payment  of  his  debts  and  making  certain  specific  be- 
quests,  bequeathed  to  his  executors  and  trustees  thereinafter 
xmmed  10,0002.  sterling,  upon  trust  to  invest  the  tome  as  therein 
mentioned,  and  pay  the  interest^  dividends,  and  annual  proceeds 
thereof  to  his  wife  for  life,  and,  after  her  decease,  uppn  trust  to 
stand  possessed  of  the  capital  as  part  of  the  residue  of  his  per- 
sonal estate  thereinafter  disposed  of^  and  to  apply  the  same  agree- 
ably to  the  trusts  thereinafter  declared  concerning  the  residue  of 
lys  estate  and  effects.  And^  as  to,  for,  and  concemiAg  the  red- 
due  and  remainder  of  his  estate  and  effects,  as  well  real 
[^198]  as  personal,  the  testator  gave,  *devised,  and  bequeathed 
the  same  unto  his  said  wife  and  certain  other  persons 
named  in  the  will,  their  heirs,  executois,  administrators,  and 
assigns,  upon  trust,  immediately  aftier  his  decease,  to  collect  his 
debts  and  wind  up  his  concerns  in  trade,  and  then  to  invest  all  his 
personal  property  in  the  fttnds,  and  to  receive  and  invest  the  divi- 
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de&ds  for  the  purpose  of  aocumuktion,  until  his  young^t  child 
then  surviving  should  attain  the  age  of  twenty-one  years ;  and 
£rom  and  immediately  after  such  youngest  child  attaining  that 
age,  upon  trast  to  sell  and  dispose  of  all  his  messuages,  lands, 
and  premises,  of  whatever  tenure,  in  such  way  as  to  them  should 
seem  meet:  and  upon  fkirther  trusty  firom  and  immediately  after 
such  youngest  child  attained  twenty-one  years,  to  pay  and  apply 
one  moiety  or  equal  half  part  of  the  moneys  arising  &om  such 
sale,  and  of  the  stocks  and  ftmds  on  which  the  other  part  of-  his 
estate  and  effects  were  directed  to  be  placed,  together  with  one 
moiety  of  the  said  accumulations,  and  one  moiety  of  the  rents, 
dividends,  and  proceeds  thereof  unto  and  equally  between  and 
amongst  all  his  children  who  should  be  living  when  the  said 
youngest  child  should  attain  twenty-one  years  of  age,  and  to  the 
issue  of  such  of  them  as  might  be  then  dead,  and  to  their  execu- 
tory, administrators,  and  assigns  forever;  such  issue,  neverther 
lees,  only  taking  the  share  which  their,  his,  or  her  parent  or  pa- 
rents would  have  taken  if  living :  and  if  there  should  be  but  one 
such  child,  then  in  trust  for  such  only  child  absolutely.  Then 
fi>Uowed  a  proviso,  that  the  shares  in  such  moiety  of  such  of  the 
testator's  children  as  should  be  daughters  should  be  settled  so 
that  each  daughter's  share  should  belong  to  her  for  her  life,  and 
for  the  use  of  her  children  absolutely  on  her  death ;  and  in  the 
event  of  her  dying  without  leaving  children,  then  for  the  use  of 
her  surviving  brothers  and  sisters  absolutely  and  theit  issue  in  ease 
any  of  them  died  in  the  lifetime  of  such  daughter  leaving  issue^ 
such  issue,  nevertheless,  only  taking  the  share  their,  his,  . 
or  her  &tber  or  mother  would  have  *taken  if  living.  [^194] 
The  testator  then  proceeded  thus : — *^  And  upon  further 
trust,  from  and  immediately  after  such  youngest  child  attaining 
twenty-one  years,  to  invest  the  other  moiety  or  equal  half  part 
of  the  money  arising  from  such  sale  or  sales  of  my  estate  and 
fififects  in  the  parliamentary  Btocka  or  public  ftmds  of  this  counr 
try ;  and  upon  trust  to  stand  possessed  thereof,  and  also  of  the 
money,  stocks,  funds,  and  securites,  and.  other  my  estate  and 
eflEecis  which  shall  remain  after  the  aforesaid  division,  (and  also 
of  the  said  sum  of  10,0002.  aftier  the  decease  of  my  said  wife,)  m 
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trust  to  pay  the  interest,  dividends,  and  annual  proceeds  thereof; 
share  and  share  alike,  unto  and  equally  between  and  amongst  all 
my  children  who  shall  be  living  when  my  said  youngest  child 
shall  attain  twenty-one  years,  for  and  during  their  several  and 
respective  natural  lives ;  and  from  time  to  time,  from  and  after 
the  death  of  any  of  them  the  said  children,  then  upon  trust  to 
stand  possessed  of  an  even  and  equal  portion  of  the  said  stocks, 
funds,  securities,  and  money,  proportionate  to  the  number  of  my 
children  then  living,  for  the  use  of  the  issue  of  such  child  or  chil« 
dren  so  dying,  absolutely  forever ;  but  in  case  of  such  child  or 
children  dying  without  leaving  issue,  then  upon  trust  to  stand 
possessed  of  the  proportionate  share  of  the  child  so  dying,  in 
trust  for  and  equally  to  be  divided  between  and  among  my  other 
children  then  living,  and  the  issue  of  such  of  them  as  may  be 
then  dead,  such  issue,  nevertheless,  only  taking  the  share  their,  his, 
or  her  parent  would  have  taken,  if  living.  And  in  case  none  of 
my  children  shall  leave  any  issue,  then  I  direct,  that  the  share^ 
as  well  original  as  accruing,  of  my  last  surviving  child,  shall,  in 
the  event  of  his  or  her  dying  without  issue  living  at  his  or  her 
death,  go  to  his  or  her  executors  or  administrators  according  to 
his  or  her  will,  or  in  the  usual  course  (in  case  of  no  will)  accor* 
ding  to  the  Statute  of  Distributions."    And  the  testator  appoint* 

ed  the  trustees  named  in  his  will  to  be  his  executors. 
[*195j    *The  testator  made  a  codicil  as  follows: — 

"  Whereas  I  have  by  my  will  directed  that  the  shares 
of  such  of  my  children  as  shall  be  daughters  in  a  moiety  of  my 
property  shall  be  settled  on  them  for  their  respective  lives,  and 
afterwards  as  in  my  will  is  expressed ;  and  I  have  also  given  my 
daughters  a  proportionate  share  in  the  other  moiety  of  my  pro- 
perty for  their  lives,  and  afterwards  have  devised  Uie  same  as  is 
mentioned  in  my  will.  Now,  I  do  hereby  direct  that  the  shares 
which  in  my  will  are  given  to  my  daughters  shall  pass  to  each 
of  them  for  her  respective  natural  life,  for  her  own  sole  separate 
use,  without  being  subject  to  the  debts  or  control  of  any  hus* 
band,  and  that  after  her  decease  the  same  shall  go  to  her  chil* 
dren  as  directed  in  my  will ;  and  in  all  other  respects  I  confirm 
my  said  will" 
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The  testator  died  in  December,  1828,  leaving  his  wife,  and  six 
children,  namely,  Alexander,  James,  William.  Walter,  Elizabeth, 
and  Helen,  surviving  him.  Helen,  the  yoangest  of  the  children, 
attained  her  age  of  twenty-one  on  the  7th  of  September,  1840, 
having  in  1839  married  James  Thomson.  She  died  on  the  11th 
of  February,  1841,  leaving  one  child  only,  Helen  M.  Thom- 
son, who  died  on  the  23d  of  February,  1841,  and  of  whose  effects 
letters  of  administration  were  granted  to  James  Thomson. 

William,  the  testator's  third  son,  died  on  the  7th  of  January, 
1842 ;  Alexander,  the  elder  son,  died  on  the  26th  of  April,  18^. 
Neither  of  them  had  been  married. 

The  other  three  children  had  been  married,  and  were  parties 
to  this  suit  James  had  several  children,  all  daughters^  who 
were  plaintiflb ;  Elizabeth,  the  wife  of  Thomas  Gooke,  had  issue 
two  sons,  defendants;  Walter  had  no  issue. 

The  case  now  came  on  for  hearing  for  further  directions ;  and 
the  nature  of  the  questions  discussed,  relating  to  the  last-men- 
tioned moiety  of  the  testator's  residuary  estate,  will  be  seen  from 
the  arguments  of  counsel. 

*Mr.  W^fram  and  Mr.  -Rioft,  for  the  plaintiflfe,  con-  [*196] 
tended,  first,  that  that  part  of  William's  share  which, 
upon  his  death  without  leaving  issue,  accrued  to  Alexander,  did 
not^  upon  Alexander's  death  without  leaving  issue,  descend  to 
his  personal  representative,  but  went  according  to  the  trusts  dcr 
elared  by  the  will  as  to  the  original  shares :  Uyre  v.  ifarsden.{a) 
That  the  testator  intended  this  to  be  the  case  appeared  from  the 
last  clause  of  the  will,  by  which,  upon  the  death  of  the  last  surr 
viving  child,  and  &ilure  of  issue  of  all  the  children,  the  original 
as  well  as  the  accruing  share  of  the  surviving  child  was  directed 
to  go  to  that  child's  executors.  Secondly,  that  Helen  M.  Thom- 
son, the  daughter  of  Helen  Thomson,  took  no  interest  in  the 
share  either  of  William  or  Alexander,  she  having  died  before 
either,  of  them.  That  it  was  clearly  the  intention  of  the  testator 
ihat  the  issue  of  a  deceased  child  should  nol^  in  regard  to  accra- 

(a)  2  Emd,  56i;  4  M7I.  &  Or.  231. 
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ing  shares,  stand  in  a  different  position  fix)m  that  in  which  the 
deceased  child  had  stood ;  consequently,  that  the  issae  could  take 
no  interest  in  an  accruing  share,  unless  living  at  the  time  the 
share  accrued ;  and  that  the  omission  in  the  will  of  the  words 
'*  then  living/'  in  regard  to  the  issue,  was  not  a  drcmnstance  of 
sufficient  weight  to  be  allowed  to  control  the  general  intention 
of  the  testator.  Upon  the  second  point  they  cited  Orowd$r  y. 
Si(me.{a) 

Mr.  James  Parker^  for  the  defendant  Mr&  Gooke  and  others,  upon 
the  first  point — ^Each  party  took  absolutely  what  went  oyer  on 
William's  death ;  the  accruing  shares  are  not  impressed  with  the 
trust  for  life.  There  is  no  doubt  that  cross  executory  limitatioDs 
may  be  implied  where  the  insertion' of  them  carries  on  the  gen- 
eral plan  of  the  will ;  Jfachell  y.  Winter, if)  but  the  ciiv 
[*197]  cumstances  do  *not  exist  in  this  will  £rom  which  such 
an  implication  can  arise.  Where  there  is  a  gift  of  an 
entire  thing  among  a  class,  and  when  the  class  is  exhansted,  a 
gift  over  of  the  same  entire  thing,  you  may  probaUy  imply  a 
cross  limitation.  But  here  the  gift  over,  on  the  death  of  the 
last  surviving  child,  without  issue,  is  not  of  the  same  entire 
thing.  The  words  are,  "  the  share,  as  well  original  as  accruing." 
Do  those  words  mean  the  entire  property  ?  If  the  testator  had 
meant  that  the  whole  should,  in  that  event,  go  to  the  executorB, 
administratord,  and  assigns  of  the  last  surviving  child  he  would 
have  said  so ;  but  he  has  not  said  so.  Yet  it  is  only  on  the  as- 
sumption that  the  the  gift  over  is  of  the  whole  proper^,  that  the 
argument  in  favor  of  cross  limitations  can  be  supported.  Each 
party  takes  the  accruing  shares  absolutely,  and  there  is  no  differ- 
ence in  that  respect  between  daughters  and  sons :  nor  are  the 
rights  of  the  daughters,  as  to  this  point,  affected  by  the  oodiciL 

Mr.  Eussdly  (with  him  Mr.  J.  T.  Humphrey^)  for  the  defendant 
James  Thomson,  upon  the  second  point — ^In  Orowder  y.  Skme^ 
the  question  was  not  as  to  the  rights  of  the  issue,  but  whether  a 

(a)  3  Bun.  217.  ^)3  y«a  68e. 
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vested  interest  was  devested  by  events  which  subsequently  hap* 
pened  That  case  is  inapplicable  to  the  present  In  the  present 
ease,  in  order  to  enable  the  children  to  take  accruing  shares,  they 
must  be  living  when  the  shares  accrue.  The  reason  is,  that  they 
take  a  life  interest.  That,  however,  does  not  apply  to  the  issue ; 
and,  consequently,  they  take  absolutely.  It  is,  in  truth,  a  gift  to 
A«  for  life,  and  if  A.  die  without  leaving  issue,  then  to  B.,  if  liv- 
ing ;  but  if  B.  be  then  dead,  then  to  his  children.  If  Helen  had 
been  living  at  the  death  of  William  and  Alexander,  she  would 
have  taken :  as  she  is  dead,  her  issue  takes.  There  is  no  ground 
for  saying  that  the  accrued  shares,  any  more  than  the 
original,  are  to  be  ^^K>ntingent  as  to  the  issue  upon  their  [^198] 
surviving  at  a  particular  time. 

Mr.  Bounddl  Palmer^  for  the  personal  representatives  of  Wil- 
liam and  Alexander  Macgregor. — ^Firat^  the  accruing  shares  vest- 
ed absolutely  in  the  takers,  and  do  not  go  over  again  on  any 
event  It  clearly  cannot  be  held  that  the  accruing  shares  went 
over  merely  because  the  original  would  do  so  in  the  event  of  a 
death  without  issue.  The  testator  has  himself  said,  that,  in  a  cer- 
tain event,  the  accruing  as  well  as  ori^nial  share  shall  go  over. 
That  shows  that,  in  other  events,  his  intention  was  different. 
The  words  "  proportionate  share,"  which  occur  in  the  preceding 
clause,  are  not  equivalent  to  the  words  "  share,  as  well  original 
as  accruing." 

Secondly,  it  is  dear  that  the  children  are  not  to  take  the  ac- 
crued shares,  unless  they  shall  be  living  when  the  accruer  arises. 
Their  issue  take  by  substitution  in  the  place  of  the  parent  It 
follows  that  the  issue  are  to  be  living  when,  and  when  alone,  the 
fiilure  of  the  parent  causes  the  substitution  to  take  effect 

Mr.  Prior f  for  one  of  the  tru3tee8. 

Mr.  Wigram,  in  reply. 

The  Vice^-Chaitcbllor — ^I  think  that  the  codicil  does  not 
affiact  any  question  which  has  been  argued.    The  only  effect  is, 
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to  give  to  the  daughters,  for  their  separate  use,  those  life  inte- 
rests, whatever  they  were,  which  were  given  to  them,  by  the 
win. 

The  next  qi^estion  is  as  to  the  meaning  of  this  danse: — "And 
in  case  none  of  my  children  shall  leave  any  issue,  then 
[*199]  I  direct,  that  the  share,  as  well  original  as  accruing,  *of 
my  last  surviving  child,  shall,  in  the  event  of  his  or  her 
dying  without  issue  living  at  his  or  her  death,  go  to  his  or  her 
executors  or  administrators  according  to  his  or  her  will,  or  in  the 
usual  course  (in  case  of  no  will)  according  to  the  Statute  of  Dis* 
tributions."  One  arguable  construction  of  this  clause  is,  that  the 
words  "  in  case  none  of  my  children  shall  leave  any  issue,"  mean 
'4n  case  none  of  my  children  shall  leave  any  issue  living  at 
the  time  when  my  last  surviving  child  shall  die."  The  words 
are  probably  not  unsusceptible  of  that  construction,  were  it  not 
forbidden  by  the  context ;  but  such  a  construction  would  be  pro- 
ductive  of  so  much  inconvenience,  and  occasion  so  much  diM- 
culty,  that  it  is,  I  think,  a  safer  and  a  more  right  construction,  to 
give  the  words  "  in  case  none  of  my  children  shall  leave  any 
issue"  a  literal  and  ordinary  interpretation.  According  to  a 
literal  and  ordinary  interpretation  of  them,  the  event  on  which 
this  bequest  was  to  take  place  has  never  happened,  and  never 
can  happen,  because  one  of  the  children  has  died  leaving  issue. 
Upon  the  whole  will,  I  think  that  to  be  the  correct  interpretation 
of  these  words. 

As  to  the  construction  of  the  words  "  But  in  case  of  such  child 
or  children  dying, without  leaving  issue,  then  upon  trust  to  stand 
possessed  of  the  proportionate  share  of  the  child  so  dying,  in 
trust  for  and  equally  to  be  divided  between  and  among  my  other 
children  then  living,  and  the  issue  of  such  of  them  as  may  be 
then  dead,  such  issue  nevertheless  only  taking  the  share  their,  hiB| 
or  her  parent  would  have  taken  if  living," — ^my  opinion  is,  that 
those  who  take  under  this  gift,  whoever  they  are,  take  absolutely. 
Then  comes  the  question,  whether  the  issue  of  a  child  then^  dead 
must  be  living  when  the  event  happens,  in  order  to  vest  the  gift 
in  the  issue  by  substitution.  The  word  "  then  "  occurs  twice. 
In  a  limited  and  restricted  int^retiMion  of  the  dause,  the 
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word  is  not  so  ^applied,  as  literally  and  in  terms  to  [*200] 
provide,  that  the  issae  of  a  child  shall  be  living  when 
the  event  takes  place,  in  order  to  be  substitated  for  tiie  child. 
But  a  rational  construction  requires  that  the  words  of  time  shall 
pervade  the  whole  provision.  I  think,  that,  as  no  child  who  was 
not  then  in  existence,  so  no  issue  who  was  not  then  in  existence, 
became  entitled  to  a  proportionate  share  of  a  child  dying  without 
leaving  issue. 

Dbculbe,  that  one  mde^  of  the  residue  was  divisible  on  the  Vth  September, 
1840,  into  six  equal  sharee:  the  shares  of  James  and  Walter  to  be  paid  to  them; 
the  shares  of  William  and  Alexander  to  be  paid  to  their  personal  representativea ; 
the  shares  of  the  defendant  Mrs.  Coioke  to  be  held  in  trust  as  directed  by  the  will ;* 
the  share  of  Mrs.  Thomson  to  be  paid  to  the  defendant  James  Thomson.  Declare^ 
thai  the  other  moiety  of  the  residue  was  divisible  on  the  7th  September,  1840,  into 
six  equal  shares;  that  the  share  of  Mrs.  Thomson  belongs  to  the  defendant  James 
Thomson ;  that  the  share  of  William  was  divisible  on  his  death  into  fbur  shares, 
whereof  one  belongs  to  the  representative  of  Alexander,  one  to  the  defendant  James 
Macgregor  absolutely,  one  to  the  defendant  Walter  absolutely,  and  one  to  the  deiend- 
anta  Mr.  and  Mrs.  Cooke  absolutely,  in  Mr&  Cooke's  right;  that  the  share  of  Alexander 
was  divisible  into  the  three  shares,  whereof  one  belongs  to  James  absolutely,  one 
to  Walter  absolutely,  and  one  to  Mr.  and  Mrs.  Cooke  absolutely,  in  Mrs.  Cooke's 
right;  and  let  the  three  shares  of  James,  Walter  and  Mrs.  Cooke  respeotiyely  be 
held  in  trust  lor  them,  for  their  UveS)  and  after  their  deaths  fi>r  their  children  pur* 
snant  to  the  trusts  of  the  will.       *  *  *       The  £10,000  after  Mrs. 

ICaqgregor'a  death  to  be  applied  in  the  same  manner  a&  the  second  moiety  of  the 
residue. 


♦CoMPTON  V.  Bloxham.  [*201] 

1846  :  June  26th,  July  1st. 

tipon  the  construction  of  a  wiU— jBeU^  that  a  legacy  was  given  to  an  executor  not 

in  his  character  of  executor,  and  that  he  did  not  lose  the  legacy  by  not  proving 

and  sftyt  acting  under  the  will 
Original  will  of  personalty  examined  in  order  to  arrive  at  the  true  construction  of 

certain  bequests. 

The  last  will  and  testament  of  John  Bloxham,  of  Amesbury, 
county  of  Wilt%  written  by  my  own  hand,  made^  signed,  and 
witnessed,  the  twenty-sixth  of  July,  in  the  year  of  onr  Lord, 

VoL.IL  24 
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1826.  As  it's  probable  I  may  die  before  my  wife,  it's  my  inO^ 
as  soon  as  I  die,  my  sister,  Jano  Bloxham,  my  execatriz,  my 
brotlier,  Charles  Bloxham,  my  executor,  take  possession  imme* 
diately  oiihe  oak  chest  of  drawers  and  the  little  writing-desk  in 
my  nsnal  sitting-room,  with  all  its  contents ;  the  oak  chest  of 
drawers  in  the  dressing-room,  the  middle  rooift  on  the  ground 
floor  fironting  the  street,  with  all  its  contents ;  the  ash  chest  of 
drawers  in  my  bed-room,  with  <  all  its  contents ;  the  wearing 
clothes  of  every  description  to  be  given  to  my  brother  Charles 
Bloxham ;  the  silver  plate  being  in  the  oak  chest  of  drawers  in 
my  dressing-room,  it's  my  will  that  six  silver  table  spoons^  and 
six  silver  tea-spoons  to  be  left  for  the  nse  of  my  widow ;  at  her 
death  the  whole  property,  the  house  I  now  live  in,  the  garden 
behind  the  house,  the  little  garden  opposite  the  house,  it  being 
all  &ee  land,  and  goods  and  furniture  of  every  description,  with, 
all  my  books  of  every  sort^  be  given  to  my  said  sister  Jane  Blox- 
ham, my  executrix,  and  to  my  said  brother  Charles  Bloxham, 
my  executor,  their  heirs  and  assigns,  for  ever :  my  moneys  in  the 
funds^  sixteen  bimdred  pounds  in  the  £3  per  cents  reduced,  and 
twelve  hundred  poimds  in  the  new  £4  per  cents,  to  be  equally  di- 
vided between  my  said  sister  Jane  and  brother  Charles  Bloxham, 
on  condition  my  said  sister  Jane  resides  in  my  house  after  my 
death,  to  direct  and  manage  all  my  wife's  affitirs,  to  receive  her 
moneys,  and  pay  her  debts,  until  my  wife  think  proper,  and  is 
capable  of  directing  her  own  affairs." 

Jane  Bloxham  proved  the  wilL    Charles  Bloxham 
[^02]    did  *not  prove  nor  act  in  the  execution  of  the  trusts  of 
it,  and  died  in  his  sister's  lifetime 

Jane  Bloxham  having  sold  out  £400  stock,  part  of  the  £1600, 
£8  per  cent  reduced  Annuties,  for  payment  of  the  testator's 
debts,  made  her  will,  whereby  she  bequeathed  £1200,  £8  per 
cent,  reduced  Annuties,  part  of  the  before  mentioned  stock  or 
fund,  standing  in  the  name  of  the  testator,  John  Bloxham,  to 
Catherine  Cox,  for  life,  and  after  her  death  to  other  persons 
named  in  the  will. 

The  bill  was  filed  by  the  executors  of  Jane  Bloxham,  and  the 
dxst  question  made  at  the  hearing  of  the  cause  was,  whether 
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GhnrleB  Blosiham  had  fiir&ited  the  benefits  given  to  him  by  John 
Bloxham's  will|  in  consequence  of  his  omission  to  act  as  exeoor 
tor, 

Mr.  <3%uM^  for  the  plaintiffis. 

Mr.  Slug^ter^  for  the  defendant  Catherine'  Cox,  contended,  that 
the  gifts  to  Charles  Bloxham  were  in  respect  of  his  office  of  exe- 
cutor,  and  that  he  could  not  take  the  benefit  of  those  gifts  with* 
out  bearing  the  burdens  of  the  office ;  JSsad  v.  Devayne8^{a)  tStach- 
pook  V.  Howdl^Qj)  OcUvert  v.  &6J(m,(c)  PiggoU  v.  Qreen^^d)  Ooche' 
reB  V.  Barber ji^  Dix  v.  Seed,'(g)  and  that  the  same  principle 
most  apply,  whether  the  gifts  were  considered  specific,  or  as  part 
of  the  residue.  The  cases  OriffUhs  y,  Pnien,{h)  and  Christian  y. 
J)evereux^{t)  were  irreconcileable  with  the  general  rule.  [The 
Viee-Chanceibr. — ^In  those  cases,  as  in  others^  the  Court  struggled 
igainst  the  effect  of  a  general  rule,  the  propriety  of  which  hag 
beai  doubted] 

♦Mr.  Wray  and  Mr.  W.  P.  Wray,  for  the  other  de-  [*208] 
fendantB,  observed,  that,  at  all  events,  the  testatrix  was 
entitled  to  a  moiety  of  each  description  of  stock,  which  moiety 
would  make  up  £1200  stock ;  and  that  the  gift  of  £1200  stock, 
by  the  incorrect  description  of  £1200  reduced  annuties,  might  be 
valid :  MUner  v.  MUner.{Je) 

The  YiGB-CHAifCELiiOB — ^I  do  not  observe  that  the  testator 
ever  names  Charles  Bloxham  without  calling  him  his  brother* 
Upon  the  whole  will,  I  think  that  the  bequests  were  made  to 
Charles  Bloxham  not  in  his  character  of  executor,  and  that  he 
did  not  lose  the  benefit  of  them  by  not  proving  and  not  acting. 
It  is  not  necessary,  for  the  purpose  of  arriving  at  this  oonduaion, 

(i^  8  Bra  0.  a  95;  S  Coz,  S85.  (ft)  13  Yes.  417. 

(e)  4  Bmt.  222;  ape  ft  Bmt.  630.  ((f)  6  Sim.  72.  (e)  2  Bum  688. 

(^)  1  &  a  &  237.  (A)  11  Sim.  202.       ^  12  Siin.  261 
(I)  1  Tes.  aaiL  10^ 
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to  decide  whether  the  stock  was  given  specifidally  or  as  part  of 
the  residue. 


Two  other  points  were  argaed,  namely,  first,  whether  the  gift 
of  "  the  whole  property,  the  house,"  &c.,  was  to  the  sister  and 
brother  as  joint  tenants,  or  whether' those  words  were  controlled 
by  the  subsequent  words  "  to  be  equally  divided,"  so  as  to  ren- 
der &e  legatees  tenants  in  common  of  the  first  mentioned  lega> 
cies,  as  well  as  of  the  stock :  secondly,  whether  the  wife  took  a 
life  interest  by  implication  in  the  stock. 

The  Vice- Chancellor  said,  that,  before  deciding  these  question^ 
he  might  think  it  necessary  to  look  at  the  original  vrill. 

ThbVice-Chancbllor. — ^The  words  "my  moneys^'  begin  an 

^itirely  new  sentence;  and  therefore,  although  the  tes^ 

[^04]    tator  gives  his  money  in  the  funds  to  his  brother  *and 

sister  as  tenants  in  common,  that  does  not  vary  what 

is  given  before. 

Upon  the  question,  whether  a  life  interest  is  given  to  the 
widow  by  implication  in  the  two  sums  of  stock,  I  am  sorry  to 
say,  that  I  think  there  is  not  enough  in  the  will  to  enable  me  to 
come  to  that  conclusion.  I  think  that  the  two  sums  are  givea 
tQ  the  brother  and  sister,  upon  that  condition,  with  regard  to  the 
sister,  which  I  understand  has  been  fulfilled. 

I  beg  to  have  it  observed,  that,  although  this  is  a  will  of  per- 
sonalty, I  sent  for  and  examined  the  original  will,  and  have  been 
influenced  by  it  in  my  construction. 


k 
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Hatfield  v.  Prtme. 

1845:  Jane  SGth. 

Tflstatur  devised  his  real  estates  to  his  daughter  for  life,  and  after  her  death  devised 
them  to  his  executors,  with  a  direction  to  sell  them  and  divide  the  sum  arising 
ftom  the  sale  amongst  '*  mj  grandchildren  that  are  living  at  my  daughter's  death, 
and  by  the  present  marriage,  in  the  following  manner:  I  give  and  bequeath  to 
my  grandson  A^  one  fifth,  to  B.  one  fourth,  to  C.  one  fifth,  and  the  other  parts  to 
be  equally  divided  amongst  the  other  children  living  at  the  death  of  my  daughter 
l>y  this  present  marriage."  The  testator  died  leaving  his  da^ughter  his  heiress-at- 
law,  and  also  next  of  kin.  She  had  at  that  time  seven  children,  of  whom  A.,  B., 
And  G.  were  three.  A.  and  B.  died  in  their  mother's  lifetime : — Udd^  that  their 
ahares  lapsed  to  their  mother,  as  the  testator's  heir•a^]aw,  as  personal  estate. 

BiCHABD  WssTqK,  scliool -master,  by  his  will,  dated  in  1801| 
deyised  ail  his  estates,  both  freehold  and  copy-hold,  to  his  daugh- 
ter Elizabeth,  wife  of  Willian^  Hatfield  the  elder,  for  her  life,  for 
her  separate  use.  He  then  proceeded  thus:  ''And  from  and 
immediately  after  the  decease  of  my  said  daughter,  I  give  and 
devise  the  said  estates  to  William  Child  and  William  Hatfield, 
the  fiither  of  the  children,  and  to  the  survivor  of  them,  or  the 
executors  of  such  survivor,  in  trust  for  the  following  purposes : 
that  they  sell  the  estate  as  soon  as  they  conveniently  can ;  and 
what  money  it  makes,  together  with  £500  in  £8  per  cent,  annui- 
ties consolidated,  transferable  at  the  bank  of  England,  and  what 
money  may  be  out  elsewhere,  I  give  and  bequeath  to 
them  in  trust,  and  that  they  divide  the  whole  *8um  [*205J 
amongst  my  grandchildren  that  are  living  at  my  daugh-  . 
ter's  death,  and  by  the  present  marriage,,  in  the  following  man- 
ner :  I  give  and  bequeath  to  my  grandson,  William  Hatfield, 
one  fifth  part  of  the  whole  sum  of  money ;  to  my  godson,  Weston 
Hatfield,  one  fourth  part ;  to  my  godson,  James  Hatfield,  one 
fifth  part  of  the  whore,  which  will  be  thirteen  parts  of  twenty ; 
and  the  other  seven  parts  to  be  equally  divided  amongst  the 
'  other  children  living  at  the  death  of  my  daughter  by  the  present 
maixiage;  and  all  that  are  of  the  age  of  twenty-one  years  to  re- 
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ceive  their  ports  twelve  months  after  mj  daughter's  decease,  and| 
if  any  of  them  die  before  they  come  of  age,  without  issue,  their 
parts  shall  be  equally  divided  amongst  the  survivors,  share  and 
share  alike ;  and  the  minors'  money,  if  there  are  any,  at  the 
death  of  my  said  daughter,  at  the  end  of  twelve  months  after* 
wards,  shall  be  put  out  to  interest,  to  the  trustees'  names,  in  the 
public  funds,  or  other  good  securities,  at  the  discretion  of  the 
said  trustees,  until  they  are  of  age,  and  tho  interest  of  the  money 
shall  be  applied  to  the  bringing  them  up  in  their  minority,  and 
the  trustees  shall  settle  with  them,  or  their  certain  attorney,  as 
they  come  to  the  age  of  twenty-one  years  respectively,  if  it  is 
twelve  months  after  the  death  of  my  daughter.  And  my  will 
is,  that  my  daughter  shall  receive  the  interest  of  the  money  tliat 
is  out  at  interest  during  her  patural  life,  for  her  own  use  and 
benefit."  The  will  contained  a  residuary  clause  as  to  the  testa- 
tor's personal  estate.  The  testator  appointed  the  trustees  execu- 
tors. 

The  testator  died  in  1806,  leaving  his  daughter  Elisabeth,  the 
wife  of  William  Hatfield  the  elder,  his  only  child  and  'heiresS'^t* 
law,  and  customary  heiress,  surviving  him.  She  had,  at  that 
time  living,  seven  children ;  two  of  whom,  namely,  William  Hat> 
field  the  younger  and  Weston  Hatfield,  died  in  the  lifetime  ci 
their  mother ;  the  former  dying  unm^urried,  the  latter  leaving  a 

widow  and  three  in&nt  children. 
[^06]  ^William  Hatfield  the  elder,  having  survived  his  oo* 
trustee,  died  in  1836.  Elizabeth  Hatfield  his  widow 
died  in  February,  1888,  having,  by  her  will,  made  shortly  pre- 
vious to  her  death,  bequeathed  the  whole  of  her  personal  pro- 
perty for  the  benefit  of  some  of  her  surviving  unmarried  chil- 
dren, and  the  issue  of  isome  of  the  others. 

.  The  real  estate  devised  by  the  will  of  the  testator  not  having 
been  sold,  (there  being  no  power  in  the  testator's  will  to  appoint 
new  trustees,)  the  bill  was  filed  for  the  purpose  of  having  the 
trusts  of  the  will  carried  into  execution,  and  obtaining  a  declaa^ 
ation  of  the  rights  of  the  parties. 

The  question  was,  whether  WilliMn  Hatfield  the  younger  and 
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Weston  Hatfield  took  anj,  and  what,  interest  in  the  estates  de- 
vised by  the  wilL 

Mr.  Prendergast,  for  the  plaintifib. 

Mr.  Simpson^  for  the  defendants,  the  representatives  of  William 
Hatfield,  the  joui^er  and  Weston  Hatfield,  contended,  that,  to 
enable  those  persons  to  take  under  the  will,  it  was  not  neceasaxy 
Auit  they  Aould  survive  their  mother.  If  such  a  construction 
were  adopted,  the  consequence  would  be,  an  intestacy  as  to  the 
leftl  estate, — a  circumstance  which  distinguished  this  case  from 
Taumeg  V. .  Wwrd{d)  These  two  children  did  not  take  as  mem- 
bers of  a  class,  but  as  individuals.  In  Bom  v.  Lescher^{b)  a  tea- 
fafeor  directed  his  re^ue  to  be  divided  amongst  the  children  of 
H  certain  person,  and  named  those  children ;  and,  on  the  ground 
di  their  being  namedt  it  was  held,  that  they  took  as  individuals* 

^  Mr.  JSuaaeU  and  Mr.  Chandhssj  for  the  Qther  defendants,  said, 
that  the  two  shares  in  question  lapsed,  and  went  to 
^Elizabeth  Hatfield,  the  testator's  heiress-aMaw,  as  peiv    [^07] 
sonal  estate. 

The  Vice-Chanoellor.— The  gift  is  only  to  the  grand-chil- 
dren living  at  the  daughter's  death,  "in  the  following  manner :" 
and  then  the  testator  states  the  shares  that  they  are  to  take.  I 
think  that  they  are  to  take  them  only  if  surviving  at  that  time. 
The  shares  of  the  two  children  who  died  before  that  time  lapsed 
for  the  ben^t  of  the  testator's  hei]>at-law,  and  she  took  them  as 
personal  estate. 

(a)  1  Bear.  563.  (5)  U  Sm.  391 
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Jones  v.  Griffith. 

Ponn  of  a  decree  of  foredocnire  where  a  widow  claimed  dower  out  of  the  mortgaged 
premiaesi  paramount,  to  some  extent,  to  the  mortgagee. 

This  was  a  bill  of  foreclosure  against  Thomas  Griifiih  and 
Lettice  Griffith. 

The  property  which  was  the  subject  of  the  suit  had  descended 
to  Thomas  Griffith,  as  heir-a^law  of  his  &ther,  David  Griffith| 
subject  to  a  mortgage  for  a  term  of  years  for  securing  £800. 
Upon  the  death  of  David,  Lettice  Griffith,  who  was  his  widow, 
joined  with  her  son  Thomas  in  a  further  charge  of  the  property 
to  the  extent  of  £100.  The  son  alone  afterwards  borrowed 
several  sums  of  money,  amounting  to  £800,  on  the  security  of 
the  mortgaged,  premises.  The  plaintiff  became  assignee  of  the 
several  mortgaged  securities. 

Lettice  Griffith  claimed  dower  in  the  mortgaged  property, 
paramount  to  the  plainti£^  to  the  extent  of  the  £800, 

Mr.  Pitman^  for  the  plaintiff! 

Mr.  Prior ^  for  the  defendants. 

V 

[*208]       *The  following  were  the  minutes  of  the  decree  as  pro* 
nounced  by  the  Ttce-C^noeBor; — 

TTsuAL  decree  of  foredoenre  against  both  the  defendants  as  to  aU  tiie  seoaritiesL 
Bedarei  that,  subject  to  the  payment  of  £400,  and  the  interest  thereon,  and  m> 
much  of  the  costs  of  this  suit  as  relate  to  the  £400,  the  deltadant  Lettice  GkifBtli, 
as  between  her  and  the  plaintiff,  is  entitled  to  dower  out  of  the  mortgaged  eatatei 
laberfy  to  the  plaintiff  and  to  the  defendant  Lettice  Griifith  to  applj. 


dbY, 


CASES  IH  GHANCEBY<  £08 


1846. — ^Anderson  y.  Statber. 


HORBOCES  V.  LeDSAM 

1845:  June  26tfa. 

Mortgagor's  trustee  to  bar  dower  not  entitled  as  agaipst  the  mortgagee  to  his  cos^ 
of  a  suit  brought  to  foreclose  the  mortgage. 

Bill  of  foreclosure  against  a  mortgagor  and  his  tnxstee  to  bar 
dower. 

Mr.  Bore,  for  the  trustee,  asked  for  his  costs,  on  the  ground 
Jduit  he  was  not  a  proper  party  to  the  suit 

Mr.  Sussell  and  Mr.  Thomas  Turner,  for  the  plaintifll 

Mr.  Elmsley,  for  the  mortgagor. 

Mr.  Simpkinson,  amicus  Curtce,  in  answer  to  a  question  put  to 
him  by  the  court,  said,  that  he  considered  the  course  of  practice 
to  be,  to  make  siich  a  trustee  a  defendant  to  a  bill  of  foreclosure. 

The  y ice-Chakcellob  declined  to  give  the  trustee  his  costs 
as  against  the  mortgagee. 


♦Anderson  v.  Stathbb.  [*209] 

1846:  June26tfa,  27th. 

UofTtgagor,  on  the  marriage  of  his  daughter,  executed  a  settlement  of  the  mortgaged 
propertj,  to  the  use  after  the  marriage,  that  his  daughter  should  receive  a  rent- 
oliaige  of  SOOl  a  jrear  for  her  life^  and  subject  thereto  to  the  use  of  trustees  for  a 
term  of  years,  for  further  securing  the  rent-charge»  and  for  raiong  40002L  for  the 
chUdren  of  the  marriage,  remamder  to  the  use  of  the  mortgagor  in  fee.  There 
were  several  children  of  the  marriage,  who,  with  their  father  and  mother,  were 
nflldent  out  of  the  Jurisdiction: — Btld^  that  a  suit  of  foredlceure  could  not  pro* 
oeed  S&  their  ah0eiioei[l] 

By  indentures  of  lease  and  release,  dated  respectively  the  26th 

[1]  See  Wmn  y.  Jbnes,  2  Y.  &  a  344,  and  oofeei 

Vol.  n.  26 
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and  27th  March,  1818,  ShiUito  Stather  mortgaged  certam  free- 
hold estates  to  William  George,  in  fee,  for  securing  4000J1  and 
interest,  and  executed  a  bond  as  a  collateral  security.  By  deed, 
dated  in  September  following,  he  executed  a  further  chai*ge  on 
the  mortgaged  premises  for  securing  lOOOL  and  interest,  and 
afterwards,  by  deeds  dated  respectively  before  the  year  1828,  two 
farther  charges  for  lOOOZ.  eacL  In  January,  1837;  a  transfer 
was  made  of  the  mortgage  securities  to  the  plaintiff,  Anderson, 
and  another  person ;  and  in  March,  1837,  the  mortgagor  execu- 
ted a  further  charge  to  the  new  mortgagees,  to  secure  89321,  being 
the  amount  of  the  arrears  of  interest 

The  mortgage  moneys  not  baying  been  paid,  the  plainti£^  who 
had  survived  his  co-mortgagee,  and  in  whom  the  mortgage  had 
become  solely  vested,  entered  into  possession  of  part  of  the  es- 
tates. He  afterwards  filed  the  present  bill  against  Slather,  the 
mortgagor,  for  foreclosure  of  the  mortgaged  premises. 

The  mortgagor,  by  his  answer,  stated,  that,  by  indentures  of 
lease  and  release,  dated  the  1st  and  2d  October,  1828,  and  made 
between  the  mortgagor  of  the  first  part,  his  daughter  Mary  Ann 
Stather  of  the  second  part,  Henry  Johnson  of  the  third  part, 
Henry  Wyatt  and  John  Humpage  of  the  fourth  part,  and  Ed- 
ward Humpage  of  the  fifth  part,  being  the  settlement  made  pre- 
viously to  the  marriage  of  M.  A.  Stather,  afterwards  Johnson, 
and  James  Johnson,  the  equity  of  redemption  of  the  estates  was 
conveyed  to  Wyatt  and  John  Humpage,  to  the  use  of  the  mort- 
gagor and  his  heirs  until  his  marriage,  then  to  the  use  and  intent 
that  Mrs.  Johnson  should  receive  a  rent-charge  of  2002!.  a  year 
out  of  the  premises,  with  the  usual  powers  of  distress  and  entry ; 
and  subject  thereto,  to  the  use  of  Wyatt  and  J.  Hum- 
[*210]  page,  *for  a  term  of  500  years,  with  remainder  to  such 
uses  as  to  the  mortgagor  should  appoint ;  with  remain- 
der to  the  use  of  the  mortgagor  for  life ;  with  remainder  to  the 
«se  of  E.  Humpage  and  his  heirs  during  the  life  of  the  mortga- 
gor, in  trust  for  him  and  his  assigns ;  with  remainder  to  the  use 
of  the  mortgagor  in  fee. 

The  trusts  of  the  term  of  500i  years  were  declared  to  be  for 
ftirther  securing  the  rent-charge,  and  for  raising  4000iL,  to  be 
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paid  to  such  person  or  persons  as  Mrs.  Johndon  shonld  by  deed 
or  will  appoint,  and,  in  default  of  appointment,  for  the  children 
of  the  marriage,  in  equal  shares,  to  be  a  vested  interest  in  them 
at  the  age  of  twenty-one.  The  mortgagor,  by  his  answer,  fur- 
ther stated,  that  there  were  issue  of  the  marriage  five  children ; 
and  he  submitted  whether  they  were  necessary  parties  to  the 
suit  The  children  and  their  father  and  mother  were  resident  in 
the  United  States  of  America. 

The  plaintiff  amended  his  bill  by  adding,  as  defendants  to  the 
bill,  Henry  Wyatt  and  John  Humpage,(a)  and  also  Henry  John* 
son  and  his  wife  and  their  five  children,  praying  siApcena  against 
Johnson  and  his  &mily  when  they  should  come  within  the  juris* 
diction. 

Mr.  Bevir  (who  was  with  Mi.  Parry)  having  opened  the  case 
for  the  plainti£^ 

Mr.  FolM^  for  the  defendant  Stather,  objected,  that  no  decree 
could  be  made  against  the  mortgagor  in  the  absence  of  Mr.  and 
Hrs»  Johnson  and  their  children,  who,  under  the  deeds  of  Octo- 
ber, 1828,  had  the  first  right  to  redeem :  FeR  v.  Broum^{b)  PaOc 
v.  Clintonj{c)  Browne  v.  Bkfunt^id)  Farmer  v.  Curtis.{€) 
[The  Vioe-ChanceBcT, — Suppose  the  *parties  abroad  to  [*211] 
pay  the  mortgage  money  without  the  knowledge  of  the 
mortgagor,  and  then  the  mortgagor  to  pay.] 

Mr.  Bevir  referred  to  the  several  cases  of  Fishiuick  v.  Lov)e^{g) 
East  India  Company  v.  Boddam,{h)  Danuent  v.  Waton,(i)  Orr  v. 
Chase^{k)  and  Cowdod  v.  Ckly.(J) 

Mr.  Sdioyn,  for  the  trustees  of  the  term  of  500  years,  contend- 
ed that  no  decree  could  be  made  against  his  clients  in  the  ab- 
sence of  the  cestui  que  trusts. 

{a}  Bdmmid  Hompage  was  not  made  s  party.    See  mOe^  p,  20S. 

(5)  2  Bio.  C.  C.  2t6.  (e)  12  Ves.  48. 

(d)  2  Boas,  ft  M.  83;  aee  4  Y.  ft  C.  40.  («)  2  Sim.  466. 

(g)lCoz,411.  (A)9Ve8.464.  («)  2  Atk.  610i 

(ft;)  1  Her.  729.  ^  Pte.  Oh.  83. 
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Mr.  Parry,  in  reply. — ^The  debtor  himaelf  is  before  the  court. 
With  reference  to  the  observation  as  to  the  possible  payment  of 
the  debt  by  the  absent  parties,  it  is  subnitted,  that,  if  such  pay- 
ment were  made  without  notice  to  the  debtor,  he  could  not  be 
'  damnified,  though  he  should  afterwards  himself  pay  the  debt 
The  party  paying  without  giving  notice  to  the  party  holding  the 
legal  fund  would  lose  the  money.  In  the  cases  which  have  been 
cited,  no  person  representing  the  debtor  or  his  estate  was  before 
the  court,  and  the  court,  in  the  absence  of  that  class,  tx>uld  not 
proceed.  In  those  cases  the  court  had  no  guarantie  that  the  claim 
made  before  it  was  a  good  claim.  In  W^ts  v.  Bu^,{a)  where 
it  had  that  guarantie,  the  court  did  proceed  in  the  absence  of  a 
material  party,  reserving  to  that  party  his  rights.  We  ask  a  de- 
cree of  foreclosure  against  the  defendants  before  the  court,  saving 
the  rights  of  those  who  are  out  ol^the  jurisdiction. 

The  Viob-Chancellor. — ^The  owner  of  this  estate,  Shillito 
Stather,  makes  a  mortgage,  and  a  further  charge  to  the 
[*212]  plaintiff;  and  afterwards  makes  a  settlement,  *under 
which  persons  beneficially  interested,  namely,  his  daugh- 
ter and  her  children,  are  out  of  the  jurisdiction.  The  daughter 
and  her  children  have  a  direct  and  immediate  interest  in  the 
equity  of  redemption.  There  is  no  one  here,  as  I  understand  it^ 
who  is  pari  passu,  or  on  a  level,  with  them ;  they  stand  first ;  Mr. 
Stather,  next.  If  none  of  the  persons  now  before  the  court  were 
to  redeem,  the  parties  not  before  the  court  might  be  absolutely 
foreclosed  and  lose  all  their  rights.  The  only  mode  of  avoiding 
that  seems  to  be  payment,  by  some  person  before  the  court,  of 
what  is  due.  Payment  could  not  be  made  without  a  transfer  of 
the  security.  That  security  may  turn  out  to  be  no  security  at 
all;  for  the  persons  first  interested  in  the  equity  of  redemption 
may  be  admitted  to  show  that  nothing  is  due.  That  is  the 
ground  upon  which  Lord  Thurlow,  in  Fell  v.  Brown,  and  Sir 
Lancelot  Shadwell,  in  Farmer  v.  Ourtis,  appear  to  hltve  acted.  I 
am  afiraid  that  the  cause  must  stand  over. 

(a)  (  Bmy.  193. 


GASES  IN  GHANCEBT.  21S 


1846. — Moneypeony.T.  KaBcall. 

.FbSst^  asked  for  the  costs-  of  the  day. 

Thb  Vicb-Chanoellor. — No ;  reserve  the  costs. 


♦MONKYPENNY  v.    MaSCALL.  [*213] 

lft45 :  June  tStfa,  30th. 

Upon  tlM  oonttructioQ  of  oerUin  lettera,  aided  by  parol  evidence— JEfi^  tbat  a  tes- 
tator, for  valuable  oonaideration,  contracted  to  grant  an  annuity  for  the  llve^  of 
certain  persona;  and  upon  the  construction  of  the  testator's  will — Edd,  that  the 
same  annuity  was  chai^ged  as  a  '*debt  ^  upon  his  real  estate,  in  exoneration  of 
his  personalty. 

The  Rev.  John  Hutton  was  first  cousin  once  riemoved  of  Mrs. 
Ann  Johnson,  widow,  who  had  a  daughter  Mary  Ann,  the  wife 
of  Benjamin  Butler.  Mrs.  Johnson  and  Mr.  and  Mrs  Butler 
lived  together.  Mr.  Hutton  had  no  nearer  relatives  than  Mrs. 
Johnson  and  her  daughter ;  was  dn  terms  of  friendship  and  in- 
timacy with  them,  and  was  a  trustee  with  Mr.  Parker  under ^Mrs. 
Johnson's  marriage  settlement  As  their  means  were  moderate, 
and  he  had  a  good  property,  he  took  an  interest  in  their  affairs, 
and  was  willing  to  assist  them  in  the  improvement  of  their  in- 
come. Accordingly,  in  1828,  he  consented  to  receive  from  Mrs. 
Johnson  a  sum  of  £1000 ;  and,  in  consideration  of  that  sum,  to 
pay  an  annuity  of  £100  to  her,  her  executors,  &c.,  during  the 
joint  lives  of  herself  and  of  Mr.  and  Mrs.  Butler,  and  the  survi- 
vors and  survivor  of  them ;  and,  in  order  to  secure  that  annuity, 
he  invested  the  sum  of  8S882L  ds.  8cL  Consols  in  the  names  of 
trustees,  anid  executed  a  declaration  of  trust  of  the  stock  conform* 
able  to  the  purposes  to  which  the  annuity  was  to  be  applied. 

About  a  year  after  the  grant  of  this  annuity,  Mrs.  Butler,  on 
behalf  of  hertielf  and  her  mother,  Mrs.  Johnson,  and  of  her  hus- 
band, Mr.  Butler,  wrote  a  letter  to  Mr.  Hutton,  which  was  partly 
as  follows :-— 
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"  Painswick,  May  Slat,  1821, 
My  dear  Sir, — ^We  have  been  in  hopes  of  having  the  pleasure 
of  a  personal  interview,  that  we  might  have  consulted  you  on  a 
subject  of  great  importsoiQe  to  our  comfort ;  and  being  well  aware 
of  the  kind  interest  you  take  in  our  wel&re,  and  unwilling  to 
trouble  you  by  writing,  we  have  delayed  entering  upon  the  sub- 
ject as  long  as  possible ;  but  the  paper  of  this  morning 
[*214]  has  increased  our  ^apprehensions.  The  bank  stock  has 
again  fallen  considerably,  and  it  is  said,  that,  in  conse- 
quence of  the  lowering  the  interest  upon  Exchequer  bills,  the 
profits  of  the  bank  will  be  so  much  diminished,  that  the  interest 
will  almost  immediately  fall  to  £S  per  cent ;  thus  we  shall  lose 
nearly  one-half  of  our  income  from  that  property.  *  *  * 
Can  you  suggest  any  plan  by  which  we  could  avoid  this. expect- 
ed loss  ?  An  idea  has  occurred  to  us,  that,  if  the  whole  property 
was  sold  out  and  bought  into  the  reduced  fours,  which  now  pay 
three-and-a-half  per  cent,  we  should  be  secure  of  the  income  for 
six  years,  for  which  time  they  are  guaranteed  by  Government ; 
and,  in  the  course  of  that  period,  we  would  consult  with  you  and 
Mr.  Parker  what  would  be  the  best  investment  of  the  money." 

On  the  2nd  July  following,  Mrs.  Butler  ynot^  again  to  Mr. 
Hutton  as  follows : — 

"  Dear  Sir, — ^I  am  sbrry  to  trouble  you  again  on  the  subject 
of  our  a&irs.  We  wrote  to  Mr.  Parker  respecting  the  appre- 
hension we  entertained  of  the  still  further  reduction  of  the  bank 
stock.  In  his  reply  he  recommends  us  to  sink  more  money 
upon  annuties,  as  the  best  means  of  avoiding  the  expected  loss. 
*****  As  we  wish  it  settled  before  we 
leave  this  place,  my  mother  has  ventured  to  desire  me  to  write,, 
to  mention  it  before  we  proceed  in  the  business^  and  to  ask  whe* 
ther  it  would  suit  you  to  take  another  £1000,  as  in  case  of  our 
death  we  should  much  rather  the  property  devolved  upon  you 
than  any  other  person,  being  thB  only  one  to  whom  we  are  under 
any  obligations.  It  will  be  necessary  very  soon  to  sell  out  a  sum 
for  the  expenses  of  our  intended  jomliey  to  the  seaside,  wbich; 
seems  to  be  absolutely  necessary  for  our  health.    We  should 
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esteem  it  a  fitvor  to  receive  your  ideas  as  soon  as  you  can  conve- 
niently write,  as  the  same  power  of  attorney  would  answer  the 
payment  for  the  whole  amount" 

"^In  answer  to  these  letters,  Mr.  Hutton  wrote  to  Mrs.  [^16] 
Butler  as  follows: — 

"  July  8th,  1824. 
"  Dear  Mrs.  Butler, — ^I  am  sorry  to  have  been  unable  to  answer 
your  &vor  of  May  Slst  sooner.  My  enemy  the  rheumatism  has 
BO  closely  besieged  my  shoulders,  that  I  have  not  been  able  to 
write.  I  should  be  very  ready  to  serve  you  in  this  instance,  but 
as  all  my  landed  property  is  fast  in  settlement^  and  my  funded 
made  secure,  that  it  cannot  be  transferred  to  any  further  trust,  I 
cannot  give  you  any  further  security  therein  until  an  accumula- 
tion takes  place,  which  will  be  in  two  or  three  years ;  but  if  a 
bond  will  do  for  this  second  sum  of  £1000, 1  will  willingly  exe- 
cute it  I  have  an  additional  income  of  £600  per  annum  coming 
from  a  new  colliery  for  a  way  leave ;  but  this  is  in  progress,  and 
until  actually  come  into  payment  cannot  be  reckoned  upon. 
We  shall  shortly  set  out  for  London,  when  I  can  execute  and 
talk  over  with  you  any  deeds  or  writings.  If  you  acceded  to  the 
present  plan  of  personal  security,  there  will  be  no  occasion  for 
additional  stainps  or  de^s.  Mrs.  Hutton  unites  with  me  in  love 
and  r^ard  to  your  mother  and  Mr.  Butler.    Your  sincerely 

affectionate  cousin, 

"J.  Hutton." 

Answers  to  this  letter  were  sent  both  by  Mr.  Butler  and  Mrs. 
Johnson,  in  which  they  expressed  their  thcmks  to  Mr.  Hutton,  and 
from  which,  coupled  with  the  parol  evidence,  it  appeared,  that, 
in  July,  1824,  Mr.  Butler  had  an  interview  with  Mr.  Hutton,  for 
the  purpose  of  obtaining  his  signature  to  a  power  of  attorney  for 
selling  out  a  portion  of  the  stock  standing  in  his  name  as  trustee, 
in  order  to  raise  £1000  for  the  purehase  of  the  annuity. 

On  the  9th  August,  1824,  Mr.  Bii^tler  wrote  to  Mr.  Hutton  as 
follows : — "  I  arrived  safely  at  home  on  Monday  to  dinner,  and 
£>und  all  well.    The  10002L  which  you  generously  agree 
to  give  us  ten  per  cent  for  during  our  ^lives  will  be  at    [^16] 
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•  — 

Measrg.  Goslings  k  Sharpe's  this  day,  fiom  whom  you  will  of 
ooanae  receive  advice  of  its  receipt." 

From  part  of  the  correspondence  already  referred  to,  it  appeao' 
ed  that  Sir  John  Lubbock  &  Co.  were  to  be  employed  to  sell  out 
the  stock  necessary  for  raising  the  10002. ;  and  from  an  entry 
dated  the  9th  August,  1824,  in  one  of  the  books  of  Sir  John 
Lubbock  &  Co.,  it  appeared  that  a  sum  of  lOOOZ.  was  on  that  day 
paid  by  Sir  John  Lubbock  &  Co.  on  account  of  a  Mrs.  Johnson 
to  Messrs.  (Goslings  &  Sharpe,  fi>r  the  use  of  the  fiev.  John 
Hutton. 

On  the  80th  September,  1824,  Mr.  Hutton  wrote  to  Mr.  But- 
ler as  follows : — 

"  Dear  Mr.  Butler, — ^I  thank  you  for  your  letter  of  the  9th  ult, 
and  am  glad  to  hear  you  got  home  safe  and  welL  Messrs.  Gos- 
lings &  Co.  duly  received  the  1000?.,  the  interest  of  which  shall 
be  duly  paid  half-yearly,  or  quarterly  if  it  i/preferred.  I  should 
think  Mrs.  Johnson  had  better  get  Mr.  Boberts,  or  any  friend,  to 
provide  a  bond  by  way  of  personal  security  for  the  money  in 
question.  *  *  *  I  shall  pay  the  interest  dulyi 
without  interfering  with  the  former  sums. 

"  Your  fidthful  and  obliged  humble  servant, 

"John  Hutton.'' 

The  preparation  of  a  bond  was  delayed  in  the  first  instance,  in 
consequence  of  Mrs.  Johnson's  departure  to  Guernsey.  Li  the 
latter  end  of  1825  Mr.  Hutton  fell  into  ill-health,  became  perma- 
nently incapable  of  transacting  business,  and  never  executed  any 
bond  to  Mrs.  Johnson  or  her  family.  He,  however,  paid  interest 
on  the  sum  of  lOOOJL  to  Mrs.  Johnson  or  Mrs.  Butler  until  his 
death,  which  took  place  in  February,  1888. 

Some  months  after  Mr.  Hutton's  death,  applications  were 
made  by  Mrs.  Butler  to  Mrs.  Hutton  on  the  subject  of  the  an- 
nuity, in  answer  to  which  Mrs.  Hutton  wnpte  that,  she 
[^17]  would  execute  a  bc^d  as  soon  as  it  was  pr^Mied.  *In 
a  subsequent  letter  she  expressed  herself  thus : — "  No- 
thing would  induce  me  to  defeat  my  late  kind  husband's  intem- 
lions  towards  you  both ;  on  the  contrary,  I  feel  much  satia&ction, 
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as  agent,  in  oontiibnting  to  jocar  oomfiurt^^and  will  not  £edl  tore^' 
.  mit  you  the  half-year's  annuity  due  this  month." 

By  indentures,  dated  9th  February,  1829,  and  the  21st  No- 
vember, 1882,  Mrs.  Johnson  and  Mrs.  Butler  (Mr.  Butter  being 
then  dead)  executed  to  Mrs.  Hutton  assignments  of  all  their 
right  and  interest  in  the  before-mentioned  sum  of  £1000,  which 
had  been  advanced  and  paid  to  Mr.  Hutton,  and  of  the  annuity 
agreed  to  be  paid  by  Mr.  Hutton;  and  by  bonds  of  even  date^ 
which  were  placed  in  the  hands  of  trustees,  Mrs.  Hutton  became 
bound  to  the  punctual  payment  of  annuity  of  1001.  per  annum 
to  Mrs.  Johnson  and  her  daughter  during  their  joint  lives  and 
the  life  of  the  survivor  of  them. 

In  June,  1829,  Mrs.  Hutton,  who  was  residuary  legatee  and 
executrix  under  her  husband's  will,  filed  her  bill  against  the 
devisees  in  trust  of  his  real  estate^  who  were  also  execjators,  for 
Ae  purpose  of  having  the  testator's  assets  administered,  and  cer- 
tain parts  of  his  real  estates  sold,  in  exoneration  of  his  person- 
alty. By  his  will,  dated  in  October,  1824,  he  had  devis^  cer- 
tain fireehold  estates  at  Houghton-le-Spring  to  trustees  upoa 
trust  by  sale  or  mort^gage.  to  levy  and  raise  such  sum  or  sums 
of  money  as  should  be  sufiKcient  to  pay,  satisfy,  and  discharge  all 
debts,  whether  by  bond  or  mortgage,  or  due  on  simple  contract, 
which  he  should  owe  at  the  time  of  his  death,  in  exoneration 
of  his  personal  estate  therefrom. 

Under  the  decree  made  in  this  suit,  the  real  estates,  devised 
by  the  testator  as  before  mentioned,  were  ordered  to  be  sold.  A 
state  of  fiM^ts  was  afterwards  laid  before  the  Master  on  the  part 
of  Mrs.  Hutton,  whereby  she  charged  that  out  of  the  proceeds 
of  such  real  estates  a  sufficient  suni  ought  to  be  set  apart  and  in- 
vested in  the  purchase  of  33332.  Qs,  8d,  Consols,  to  an- 
swer  the  annuity.  And  after  *Mrs.  Button's  death,  [^18] 
which  took  place  in  1836,  a  similar  charge  was  made  by 
h^  executors,  with  a  further  claim  of  1160Z.  for  arrears  of  the 
annuity  which  Mrs.  Hutton  and  her  executois  had  paid  from 
the  testator's  death  to  August,  1889. 

Upon  the  evidence,  of  which  a  summary  has  been  given,  and 
which  was  supported  by  the  affidavits  of  Mis.,  Hutton  and  Mrs. 
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Sutler,  the  Master  to  whom  the  caose  was  Tefemd  tlionght  fit 
to  allow  the  claim  of  the  executors  as  a  claim  oulj,  and  dedined 
to  allow  it  as  a  debt  due  from  the  testator-s  estate. 

Exceptions  were  taken  to  the  Master's  report  bj  the  execa* 
tors,  which  upon  aiigument  before  The  Master  of  the  Boik,  were 
overruled,  but  without  costs,  and  without  prejudice  to  the  ex- 
ceptants taking  any  steps  which  they  might  be  advised  for  estaly 
lishing  their  claim  to  the  annuity.  The  exceptants  accordingly^ 
filed  the  present  bill  fi>r  that  purpose  against  Francis  MasnaH| 
who  was  the  surviving  trustee  under  Mr.  Button's  will,  and 
against  Mrs.  Butler. 

The  bill  alleged,  that  under  the  circumstances  before  stated, 
John  Hutton  i^greed  to  grant,  and  Mrs.  Johnsoh  and  Mr.  and 
Mrs.  Butler  agreed  with  him  to  accept,  an  annuity  of  10021  during 
£heir  lives  and  the  lives  and  life  of  the  survivors  and  survivor  of 
them,  on  the  personal  security  and  guarantie  of  John  Hutton,  in 
consideration  of  100021  paid  to  him  as  before  mentioned;  and 
that  the  several  letters  before  mentioned  were  in  part  evidence 
of  this  contract. 

The  bill  contained  a  charge,  that  Mrs.  Butler  was  a  necessaty 
party  to  this  suit,  in  order  to  indemnify  the  assets  of  the  testatori 
but  that  she  claimed  no  beneficial  interest  in  the  annuity. 

Mrs.  Butler  was  examined  as  a  witness  for  the  plaintiflb. 

Mr.  Wigram  and  Mr.  Hisbp  Olarhe,  for  the  plaintifib. 

Mr.  Russell^  (with  whom  was  Mr.  Sdtvyn^  for  the  de- 
[*219]  fendant,  *Francis  Mascall,  insisted  that  the  alleged 
agreement  for  an  annuity  was  too  vague  to  be  acted 
upon,  and  could  not  be  spelt  out  from  the  letters;  that  admitting, 
however,  that  Mr.  Hutton  had  originally  agreed  to  grant  an 
annuity,  yet  the  parties,  by  tfieir  subsequent  deeds,  had  made  it 
the  debt  of  the  testator  within  the  words  of  the  will.(a) 

In  liie  oouise  of  the  argument,  tFiM  v.  SmiA^i^  was  refened  ta 

Ths  Yxcs-CHANCSiJiOB. — ^I  am  of  opinion  that  there  are  suf- 

(a)  See  BMber  r.  ji^tiey,  PhOUpe,  423.  (5)  14  Yea  491. 
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fident  allegations  in  ibis  case  to  admit  the  proo^  and  sufficient 
proof  has  in  my  judgment  been  given,  that,  for  valuable  conindr 
eration,  the  testator  contracted  with  Mrs.  Johnson  and  Mr.  and 
Mrs.  Butler,  or  some  or  one  of  them,  to  pay  them,  or  some  or 
one  of  them,  an  annuity  of  lOOL  during  their  joint  lives,  and  the 
lives  and  life  of  the  survivors  and  survivor  of  them,  in  addition 
to  the  annuity  secured  by  the  deed ;  whether  payable  yearly,  or 
half  yearly,  or  quarterly,  at  present  I  say  not.  Prima  facie^  that 
obligation  would  have  4o  be  satisfied  by  the  personal  estate  cf 
the  testator,  which  the  plaintifEs  have  in  their  possession.  The 
plainti&,  however,  say,  that  it  is  an  obligation  which  the  testa- 
tor's real  estate  is  bound  primarily  to  discharge.  Whether,  in 
the  cause  heard  before  the  Master  of  the  Bolls,  the  question  was 
not  argued  or  arguable,  I  must  take  it  judicially  as  his  condu- 
sion,  that,  if  the  plaintiff  could  establish  their  daim  to  the  an- 
nuily,  it  would  be  a  daim  to  which  the  real  estate  would  be  pri- 
marily liable.  If  my  view  is  correct,  I  must  treat  the  transac- 
tion, as  far  as  the  will  is  concerned,  for  every  purpose  in  equity, 
as  a  grant  of  an  annuity ;  and,  so  treating  it,  Mrs.  Huttou,  or 
her  personal  representative,  must  be  considered  as  hav- 
ing *been  in  a  situation  to  sue  the  testator's  executor  [*220] 
for  a  dAt,  in  respect  of  the  annuity,  from  time  to  time. 
Though  the  language  of  the  will  is  "  to  pay,  satisfy,  and  dis- 
charge all  debts,  whether  by  bond  or  mortgage,  or  due  on  simple 
contract,  which  I  shall  owe  at  the  time  of  my  death,  in  exonera- 
tion of  my  personal  estate  ther^x>m,"  I  am  of  opinion  liiat  a  just 
construction  of  these  words  requires  the  court  to  hold  an  annuity, 
such  as  this,  to  be  within  their  influence  and  operation.  Quoad 
uUra^  I  will  hear  the  plaintifb'  counsel. 

Mr.  Wigram  then  addressed  himself  to  the  question  of  quai^ 
terly  or  half-yearly  payments,  and  to  the  question  of  costs. 

The  decree  pronounced  was,  in  substance,  as  foflowB  :•— 

'DwcLASJtf  that  the  plaintiflb  are  entitled  to  an  annuity  ot  KK>iL  (torn  the  Mh  day 
of  Aognst,  1SS4,  payabto  half-yearly,  diniag  the  lift  «f  the  deAndant  Ttnj  Ana 


-220  OASES  m  CHANCERY. 

1846.— -Glflik  ▼.  Bmgh. 

BnUer.  And  the  plaintiA  and  the  defendant  Fnauaa  Kasoall,  by  their  oomnel,  ad- 
mitting that  the  sum  of  1760L,  and  no  more,  is  due  in  respect  of  the  said  annuity, 
up  to  and  including  the  9th  day  of  February,  1845,  dedare,  that  the  plain tii&  are 
entitled  to  the  said  sum  of  17  602.  in  respect  of  such  arrears.  And  dedare,  that, 
nnder  the  will  of  the  said  testatoz^  his  real  estates  tiierefai  mentioned,  and  charged 
.  with  the  payment  of  his  debts  in  exoneration  of  his  personal  eetate,  is  the  primaiy 
fhnd  for  the  payment  of  the  said  arrears,  and  for  tiie  future  payment  of  the  said  an- 
nuity. Let  the  plaintiffs  pay  to  the  defendant  Maiy  Ann  Butler  her  costs,  to  be 
taxed  as  between  soUdtor  and  dient,  of  this  suit  And  let  the  defendant  FranciB 
Kascall'fl  oosts  of  this  suit^  as  between  aohdtorand  xditot,  be  paid  oat  of  the  pro- 
ceeds of  the  said  real  estate  of  the  said  testator,  in  bis  said  will  mentioned,  and 
duirged  with  the  payment  of  his  debts^  in  exoneration  of  his  personal  estate.  Refer 
it  to  the  taxing  niaster  to  tax  the  said  several  costs.  Beserve  liberty  to  any  of  the 
parties  to  apply. 


[*221]  *Claiik  v.  Busgh. 

1846  :  July  9ih.      . 

Huiriband  executed  mortgages  of  his  wife's  equitable  chattels  real,  alid  died  hi  Ui 
wife's  lifetime  without  haTing  paid  the  mortgage  money  ;--ri^  npan  the  ooa- 
Btroetion  of  the  ioatrumenta  or  mortgage,  that  the  transactiona  were  intended 
solely  as  a  security  to  the  mortgagees  for  the  money  lent,  and  not  as  a  reduction 
of  the  chattels  in  the  husband's  possession ;  consequently,  that  the  wife,  by  sur- 
vivorship^ was  entitled  to  the  equity  of  redemption. 
* 

Ths  bill  wafl  filed  on  behalf  of  the  cFeditors  of  James  Bui^h| 
deceased,  for  the  adminiatration  of  his  estate. 

By  the  decree  made  at  the  hearing  of  the  cause,  the  Master 
was  directed  to  take  the  usual  accounts ;  and,  among  other  things^ 
to  inquire,  whether  Sophia  Bishop  Burgh,  the  widow  of  James 
Burgh,  had  any,  and  what,  interest  in  the  leasehold  estates  de- 
mised by  certain  indentures  of  the  14th  February,  1820,  and  the 
10th  October,  1825. 

The  Master,  by  his  separate  report,  made  with  reference  to 
this  inquiry,  foui^d  certain  fact^  which  were  in  substance  as  fol- 
lows : — 

Thomas  Long,  the  &ther  of  Mrs.  Burgh,  was,  at  the  time  of  his 
death,  possessed  of  certain  houses  in  Baling-court-place,  Islington, 


OASES  m  CHANCERY.  221 


1846.— -Ckurk  ▼.  Burgh. 


wd  a  Loxifle  in  Upper  Bedford-place,  which  were  held  by  him 
ibr  terms  of  jears,  crthted  by  the  indentures  of  demise  above 
mentioned.  He  was  also  possessed  of  other  leaseholds  for  years 
and  other  personal  property.  He  died  intestate  in  1825,  leaving 
a  widow  and  five  children,  of  whom  Mrs.  Bargh,  the  wife  of 
James  Burgh,  was  ona  And  there  being  no  settlement  on  the 
marriage  of  Mr.  and  Mrs.  Burgh,  Mr.  Burgh  became,  on  the 
death  of  his  &ther>in  law,  entitled  in  right  of  his  wife,  to  a  dis- 
tributive share  in  the  leasehold  and  other  property.  Two  of  the 
children  of  Mr.  Long  afterwards  died  intestate  and  without  issue. 

In  1828,  Mrs.  Long,  the  widow  of  the  intestate,  Mr.  and  Mrs. 
Burgh,  and  Thomas  Long  and  George  Long,  the  other  two  sur^ 
viving  children,  entered  into  an  arrangement,  that  all  Mr.  Long's 
property  should  be  vested  in  John  Pocock,  as  trustee,  and  that 
Pocock  should  allot  to  each  of  the  parties,  or  their  executors, 
such  part  of  Mr.  Long's  property  and  effects  "  as  should 
be  equivalent  to  his,  her,  or  ''^their  undivided  parts  or  [*222] 
shares  of  the  said  property  and  efEacts,  to  be  holden  by  ^ 
him,  her,  or  them,  his,  her,  and  their  executors,  administrators^ 
and  assigns,  in  severalty,  in  lieu  of  such  undivided  part  or  share, 
parts  or  shares,  aforesaid.". 

Li  pursuance  of  this  agreement,  all  the  intestate's  property  was^ 
by  deeds,  elated  in  March,  1829,  duly  asagued  and  conveyed  to 
Mr.  Pocock. 

In  October,  1829,  George  Long  died,  having,  by  his  will,  be^ 
queathed  a  large  portion  of  his  residuary  personal  property,  in* 
eluding  his  share  of  the  leaseholds,  to  Mrs.  Burgh,  for  her  sepa- 
rate use  ibr  life ;  and  after  her  decease,  to  -such  persons  and  in 
such  manner  as  she  should  by  deed  appoint 

By  an  indenture,  dated  the  8d  August,  1881,  Mr.  and  Mrs. 
Burgh  assigned  all  the  share  and  interest,  to  which  they,  or  Mr. 
Bargh,  in  right  of  his  wife,  were  or  was  absolutely  entitied  in  the 
said  leaseholds,  and  other  property,  and  Mrs.  Burgh  assigned 
ttid  appointed  all  the  share  and  interest  to  which  she  was  enti- 
tled for  her  separate  use  in  such  property,  to  George  Edwards^ 
by  way  of  morljgage,  to  secure  8000^  The  mortgage-deed  con* 
tained  a  psovisoi  that,  if  the  said  James  Bui^g^,  his  heirs,  execo* 
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tors,  or  administrators,  should  pay  to  the  said  Geoige  EdwatdSi 
his  executors,  i^lministratcnB,  or  assigoa,  on  the  Sd  day  of  Au- 
gust,  which  should  be  in  the  year  1882)  the  full  .and  dear  sum 
of  3000Z.,  with  interest,  at  the  rate  of  62.  per  centum  per  annum, 
then  and  in  such  case,  and  immediately  thereupon,  the  grants  as* 
signment,  and  appointment  thereby  made  should  respectively 
cease  and  be  void,  to  all  intents  and  purposes. 

In  1833,  Mrs.  Long  died,  having  bequeathed  her  share  in  Mr. 
Long's  property  ^to  Mrs.  Burgh,  for  her  separate  use. 

By  an  indenture,  dated  the  24th  November,  1884,  to  which 
Mrs.  Burgh  was  not  a  party,  James  Burgh  assigned  all 
[*228]  the  shares  in  the  before-mentioned  leasehold  ^property, 
to  which  he  was  entitled  in  right  of  his  wife,  to  J.  House- 
man, by  way  of  mortgage,  to  secure  2000L  The  proviso  for  re- 
demption in  this  mortgage  was,  that,  if  the  said  James  Burgh, 
his  heirs,  executors,  or  administrators,  or  any  other  person  oir 
persons  on  bis  or  their  bebal^  should,  on  the  24th  November^ 
1835,  pay  to  the  said  J.  Houseman,  his  executors,  administratoi:^ 
or  assigns,  the  sum  of  20001,  with  interest  for  the  same  at  6L  per 
cent.,  then  and  in  such  case,  and  immediately  thereupon,  thi9 
grant  and  assignment  thereby  made  should  respectively  cease 
and  become  void. 

In  January,  1887,  Mr.  Pocock  made  his  award,  and  thereby 
allotted  to  Mr.  and  Mrs.  Burgh,  in  right  of  Mrs.  Burgh,  in  seve^ 
ralty,  in  lieu  and  satis&ction  of  her  undivided  share  in  the  lease- 
bold  and  personal  estate  and  effects  of  the  intestate^  the  house  in 
Balineourt-place,  and  the  house  in  Upper  Bedford-place.  Be  also 
made  an  allotment  of  q)ecific  leaseholds  in  respect  of  the  diaies 
to  which  Mrs.  Burgh  was  entitled  for  her  separate  use 

By  an  indenture,  dated  in  February,  1887,  and  indorsed  on 
the  mortgage-deed  of  August,  1881,  Mr.  and  Mrs.  Bui:gh,  Mr. 
Pocock,  and  the  several  parties  interested  under  the  award,  as^ 
signed  to  George  Edwards,  as  a  security  for  the  before-mention- 
ed sum  of  30002L  and  in  substitution  for  his  fonner  security,  the 
house  in  Balincourt  place  and  Upper  Bedford-place ;  and,  as  an 
additional  security,  Mrs.  Buigh  assigned  and  appointed  to  him 
the  leaseholds  allotted  forher  aepaiate  use^    This  deed  contained 
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ihe  following  proviso  for  redemption :  ^'  Provided  always,  that, 
if  the  said  James  Bargh  and  Sophia  Bishop  Burgh,  his  wife,  or 
either  of  them,  their,  his,  or  her  execators  or  administrators,  or 
any  person  or  persons  on  their,  his,  or  her  behalf,  shall  pay  to 
the  said  George  Edwards,  his  executors,  administrators,  or  as* 
signs,  on  the  Srd  day  of  August  next  ensuing,  the  sum  of  800021, 
and  interest  for  the  same,  at  the  rate  of  6L  per  cent,  per  annum, 
then  and  in  such  case  the  said  Oeoige  Edwards^  his  exe- 
cutora,  ^administrators,  or  assigns,  shall,  immediately  [*224] 
or  at  any  time  after  full  payment  and  satisfaction  of  the 
said  principal  sum  and  interest,  at  the  request  and  at  the  costs  of 
the  said  J.  Buigh  and  Sophia  Bishop  Burgh  his  wife,  or  either 
of  them,  assign  and  efiEbctually  assure  all  and  singular  the  said 
messuages,  &c.  unto  the  said  J.  Burgh  and  Sophia  Bishop  Burgh 
his  wife,  or  either  of  them,  their,  his,  or  her  executors,  adminis* 
trators,  and  assigns,  for  all  the  residue  to  come  of  the  said  several 
terms  of  years." 

This  deed  alsd  contained  a  power  of  sale,  and  a  declaration, 
that  the  surplus  money,  if  any,  arising  from  the  sale,  after  satis- 
fiiction  oi  the  mortgage  itLoney  and  costs,  should  go  to  the  hus- 
band or  wife,  their  heirs,  executors,  administrators,  or  assigns, 
according  to  their  respective  interests. 

By  an  indenture,  bearing  date  the  day  after  the  preceding  in- 
denture, the  same  parties  assigned  to  Houseman  the  houses  in 
Balincourt-place  and  Upper  Bedford-place  in  substitution  for  liis 
former  security ;  and  Mrs.  Burgh  joined  in  the  assignment  in 
the  same  manner  and  with  the  same  object  as  she  had  joined  in 
the  assignment  to  Edwards.  The  proviso  for  redemption  was 
mutatis  mutandis  in  the  same  terms  as  that  contained  in  the  last 
indenture. 

By  an  indenture  of  lease,  dated  the  10th  May,  1838,  Mr.  Ed- 
wards and  Mr.  and  Mrs.  Burgh  demised  the  house  in  Upper 
Bedford-place  for  a  term  of  y^ars;  By  the  lease  the  rent  was  re- 
served to  Edwards,  his  executors,  administrators,  and  assigns. 

In  September,  1848,  James  Burgh  died  intestate,  without  hav- 
ing satisfied  the  mortgages. 

The  nuuster  certified  that  the  defendant  Mrs.  Burgh  was  not 
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entitled  bj  survivorship  to  any  estate  in  the  leaseholds 
by  the  indentures  of  the  14th  February,  1820,  and  the  lOth 
October,  1825 ;  but  that,  subject  to  the  mortgages,  the  leaseholds 
were,  at  the  death  of  the  intestate,  James  Buxgh,  part  of  his 
personal  estate. 
To  this  report  Mrs.  Burgh  took  exertions. 

[*225]  *Mr.  Swanstcn  and  Mr.  Ucyd^  fi>r  the  exoeptions. — 
These  transactions  by  the  husband  did  not  amount  to  a 
reduction  of  the  wife's  chattel  leaseholds  imto  possession.  He 
waa  only  dealing  with  the  property  to  a  certain  extent  The 
equity  of  redemption  was  a  portion  of  the  property  whioh  re- 
mained unaffected.  It  is  immaterial  to  consider  what  is  the  legal 
operation  of  the  deeds.  No  douibt^  as  regards  the  legal  interest, 
there  was  an  absolute  assignment  of  the  whole  property.  The 
material  question  is,  what  have  Ae  parties  done  or  said  to  affeot 
the  equity  of  redemption  ?  There  is  nothing  on  the  &ce  qf  the 
instruments  which  shows  any  intention  to  dejftive  tiie  wife  of 
her  right  to  redeem.  In  PiU  y.  PitL{d)  the  husband  clearly 
thought  that  he  had  done  enough  to  make  the  diattel  of  his  wife 
Ms  own ;  yet  the  Court  was  of  opinion  that  he  had  not  done  80| 
though  he  had  reduced  the  mortgi^  debt ;  accordingly,  the  wife 
surviving  was  permitted  to  redeem,  upon  paymwt  of  what  the 
husband  had  expended  in  reduction  of  tiie  mortgage.  In  BaiiSa 
y.  Dandy ^(p)  the  husband  deposited  two  mor%ages  of  his  wife  as 
a  security  for  money  borrowed  by  himself  and  promised  in  writ- 
ing to  procure  an  assignment  of  the  mortgage  to  the  creditor, 
and  then  died  in  the  lifetime  of  his  wife.  Lord  Hardwicke  held 
the  wife  entitled  to  redeem.  The  case  of  WojUb  y.  j?%oma«,(c)  is 
also  in  point.  With  respect  to  the  lease,  the  reservation  of  rent 
was  necessarily  made  to  the  mortgagee;  but,  supposing  it  had 
been  properly  made  to  the  husband,  the  wife,  b^ng  a  party  to 
the  lease,  would  have  been  entitled  to  tiiie  rents  by  survivoiahip : 
Co.  Litt.  46.  b. 

(a)  Turn,  ft  Eufls.  180.  (5)  2  Atk.  lOt;  1  Bun.  SB,  n. 

^  W  2  P.  W.  364 
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Mr.  BusaeU  and  Mr.  S^peed,  for  certain  creditors  in  &y6r 
of  the  report — ^If  the  husband  assigns  his  wife's  *term,  [^26] 
80  as  to  draw  it  out  of  the  wife  at  law,  her  right  by  sur- 
Yivorship,  being  a  legal  right,  is  gone :  Co.  litt  46.  b.  The 
principle  of  the  decision  in  Watts  y.  Thomas  is,  that  the  wife^s 
title  by  survivorship  is  merely  legal.  K  the  husband  redeems 
the  mortgage  of  his  wife's  property,  things  are  placed  in  statu  quo  ; 
but  not  else.  The  equity  of  redemption  in  such  a  case  is  the 
husband's,  and  the  circumstance  of  the  wife  joining  in  the  morlr 
gage  will  make  no  difference.  [The  Vice- Chancellor, — Could  the 
mortgagee  in  this  case  have  foreclosed,  without  making  the  wife 
a  party  ?]  In  this  case  the  wife  joined  in  regard  of  her  separate 
estate  only.  The  right  of  redemption  in  themibeequent  mort- 
gages is  reserved  to  "  their,  his,  or  her  executors  or  administn^ 
tors."  Their  being  no  mention  of  the  word  "survivor,"  the 
clause  must  be  read  distributively  with  reference  to  the  several 
species  of  property  comprised  in  the  mortgage.  One  .portion  of 
the  property  is  made  redeemable  by  the  husband ;  the  other  por- 
tion, namely,  the  separate  property,  by  the  wife.  Houseman's 
first  mortgage  comprised  no  separate  property  of  the  wife.  [ITie 
Vice-ChancdloT, — Suppose  that  the  husband  living  the  wife  con- 
tracts to  sell  the  wife's  term  and  dies,  is  the  estate  bound?] 
Upon  the  authority  of  Stxd  v.  Oragh^{d)  and  the  observations  of 
Lord  Eldon  in  Dnuse  v.  Denison^Qi)  it  is.  So,  ^Iso,  in  the  case 
of  an  assignment  by  the  husband  of  the  wife's  equitable  interest 
in  a  term :  Sir  Edward  Tumet^s  case.{6)  In  these  cases  the  hus- 
band's contract  is  effectual,  and  his  estate  receives  the  money. 
And  it  is  submitted,  that  there  is  no  distinction  between  the  case 
of  an  absolute  assignment  and  an  assignment  which  becomes  ab- 
solute by  non-payment  of  money  on  a  given  day :  1 
Eop.  Husb.  and  Wife,  178.  {The  Vice^ChanceBor  *refer-  [*227] 
red  to  Sturgis  v.  Champneysid)  and  Jackson  v.  ImdsJi^ 

(a)  9  Mod.  42 ;  2  Eq.  Ca.  Abr.  37,  130. 

(5)  6  Yea.  385,  394.    '*I  am  at  present  dispoaed,  fte.  (c)  1  Yeii^  '^ 

(<i)  6  MyL  as  Gr.  97.  (0)  1  BUgb,  104. 

Vol.  n.  27 
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Mr.  Bolt  and  Mr.  Trower^  for  other  creditors,  referred  to  Donne 
V.  Hart^ia)  Oglander  v.  Baston^(}>)  and  Norden  v.  LevetL{c) 

The  Yic£-43hanc£LLoil — ^Where  a  mort^gage  is  made  by  aa 
instrument  not  oontaining  a  recital  of  any  intention  to  do  more 
than  make  a  mortgage,  the  Court  regards  the  instrument  with 
an  inclination  to  believe  that  nothing  more  was  intended  than 
that*  which  was  necessary  to  make  the  estate  a  security  to  the 
mortgagee  for  the  money  advanced.  The  mere  circumstance, 
that  the  proviso  for  redemption  points,  in  terms,  to  a  mode  of 
conveyance  not  in  conformity  with  the  title,  is  generally  not 
sufficient  to  indite  the  Court  to  depart  from  that  presumption. 
Perhaps  the  general  rule  cannot  be  better  expressed  than  in  the 
words  of  Lord  Beoksdakj  in  the  case  oS  Jackson  v.  Inne3,{d)  before 
the  House  of  Lords.  He  says,  "  It  must  now  be  admitted  as  an 
established  principle,  to  be  applied  in  deciding  upon  the  efiect  of 
mortgages  of  this  description,  whether  it  be  the  estate  of  the  wife 
or  the  estate  of  the  husband,  if  the  wife  joins  in  the  conveyance^ 
either  because  the  estate  belongs  to  her,  or  becau^  she  has  a 
charge  by  way.  of  jointure  or  dower  out  of  the  estate,  and  there 
is  a  mere  reservation  in  the  proviso  for  redemtion  of  the  mort- 
gage, which  would  carry  the  estate  from  the  person  who  was 
owner  at  the  time  of  executing  the  mortgage,  or  where  the  words 
admit  of  any  ambiguity,  that  there  is  a  resulting  trust  for  the 
benefit  of  the  wife,  or  for  the  benefit  of  the  husband, 
[*228]  according  to  the  circumstances  of  the  case.  But  *here, 
it  seems  to  me,  that  the  operation  of  the  deed  as  to  the 
limitation  of  the  fee,  are  wholly  distinct,  and  do  not  in  any  way 
depend  on  each  other.  The  question  does  not  arise  upon  the 
interpretation  of  the  proviso  for  redemption ;  but  it  arises  upon  a 
distinct  and  subsequent  clause  in  the  deed.  The  term  and  the 
fee  are  kept  distinct  in  the  deed.  The  term  is  a  security  for  the 
repayment  of  the  money  lent ;  and  when  the  mortgage  should  be 
discharged,  the  intention  of  the  maker  of  the  deed  was,  that  the 

(a)  2  RU88.  ft  Ityl.  360.  (p)  1  Vern.  396. 

{e)  lb.  dted;  but  see  4  Vin.  Abr.  61.  ((Q  1  Bligfa,  126. 
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term  should  be  completely  at  an  end.    The  waj  in  which  they 
proposed  to  effect  this  was,  by  declaring  that,  upon  payment  of 
the  money  due,  the  term  shall  cease.    If  the  money  had  been 
paid  at  the  day,  the  term  ceasing,  there  codd  have  remained 
nothing  of  the  mortgage  operating  upon  the  property.     But 
there  would  then  have  remained  the  declaration  in  the  deed  di^ 
recting  what  should  be  done  with  the  estate,  subject  to  the  term. 
The  term  being  at  an  end,  the  (^ration  of  the  deed,  so  &r  as  it 
declared  the  limitations  of  the  estate,  subject  to  the  term,  re- 
mained perfectly  distinct,  and  had  no  connexion  whatsoever  with 
the  existence  of  the  term,  which  then  would  have  ceased  to  exist 
A  court  of  equity  will  so  deal  with  a  declaration,  that,  upon  pay- 
ment of  a  sum  of  money  on  a  given  day,  the  term  shall  cease — 
that  although  the  term  becomes  absolute  by  non-payment  of  the 
money  at  the  day,  it  is  still  subject  to  redemption.    By  whom  it 
may  be  redeemed  must  be  discovered  from  the  title."    Then 
Lord  Badeaddk  proceeds  to  make  observations  peculiar  to  that 
case ;  but  .the  general  rule  is  sufficiently  established  by  this  as 
well  as  other  cases.    The  present  stands  thus : — ^Various  mem* 
bers  of  a  family  were  equitably  entitled,  in  undivided  interests, . 
to  certain  chattel  leaseholds.    One  of  them  was  a  maried  woman. 
Part  of  the  interest  belonged  to  her  for  her  separate  use ;  part 
to  her  absolutely,  not  to  her  separate  use,  and,  therefore, 
to  her  husband,  ill  her  right,  *in  the  sense  in  which  the    [*229] 
law  uses  that  term,  and  with  the  consequences  attach- 
ing to  that  state  of  things  in  the  case  of  a  chattel  leasehold.  All 
the  parties  interested  in  this  leasehold  property  joined  in  vesting 
the  property  in  a  trustee,  Mr.  Pocock,  who  was  to  divide  and 
allot  the  property  to  the  different  parties  according  to  Xheir  seve- 
eral  interests.    Under  these  circumstances,  Mr.  Burgh,  the  hus- 
band of  one  of  the  parties,  makes  a  mortgage  of  part  of  the  pro- 
perty to  a  Mr.  Edwards,  in  which  the  wife  joins.    This  mort- 
gage comprises  property  of  which  the  husband  could  effectually 
dispose  without  her,  and  property  which  could  not  be  effectually 
aliened  without  her  concurrence ;  and  the  proviso  for  redemption 
is,  that,  if  the  husband,  his  heirs,  executors,  or  administrators, 
shall  pay,  the  assignment  shall  become  void.    After  this,  aa  I 
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Collect^  her  interest  acquired  certain  additions,  Then  the  aeocmd 
mortigage  is  made  by  the  husband,  the  wife  not  joining :  whether 
it  comprises  property  of  which  he  could  not  dispose  without  her  con* 
sent^  is  not  material  to  consider;  it  comprises  property. which  he 
could  alienate  without  her  consent.  The  proviso  for  redemption 
is  in  the  same  form  as  in  the  first  instance,  namely,  that,  on  the  pay- 
ment  of  the  money  by  the  husband,  his  heira,  executors,  or  admin- 
istrators, on  a  given  day,  the  assignment  shall  become  void.  After 
this,  the  trustee,  Mr.  Pocock,  makes  the  allotments  and  divides  the 
property,  and  then  other  deeds  are  made  iu  iavor  of  the  two  more* 
gagees  respectively  :  whether  they  included  other  property  is  im- 
material. The  wife  joins  in  each  of  these,  as  do  the  trustee  and  the 
husband ;  and  the  proviso  for  redemption  is  then  in  a  different  form 
— ^not  that,  upon  payment  of  the  money,  the  assignment  shall  be- 
come void,  which  might  have  had  an  inconvenient  effect,  but  that^ 
upon  payment  by  the  husband  and  wife,  or  either  of  them,  or 
their,  his,  or  her  executors,  &c,  the  property  shall  be  assigned, 

not  to  the  husband  only,  but  to  the  husband  and  wife, 
[^80]    or  either  of  them.    There  is  also  a  *power  of  sale ;  and 

after  the  usual  direction  as  to  appropriation,  the  clear 
surplus,  if  any,  is  to  be  paid  to  the  husband  and  wife,  or  either  of 
them,  their  heirs,  executors,  administrators,  or  assigns,  according 
to  their  respective  interests. 

Now,  that  these  alienations  became  absolute  at  law  no  one  can 
doubt,  as  the  money  was  not  paid  in  either  case  at  the  time  ap- 
pointed. They  became  absolute  at  law  in  the  husband's  lifetime. 
It  is  quite  clear,  and  has  been  adnutted  on  both  sides,  that,  as  &r 
as  the  mortgagees  were  concerned,  the  assignment  has  never  be- 
come absolute  in  equity.  The  mortgages  are  still  redeemable  in 
equity  by  some  peison  or  persons ;  but  the  question  is,  whether 
the  alienations  which  I  have  mentioned  have  become  absolute  in 
equity  in  &vor  of  the  husband,  or  his  alienees,  the  mortgagees, 
against  the  wife,  who  has  survived  the  husband.  This  depends 
upon  the  intention  of  the  husband,  to  be  collected  from  some  or 
one  or  all  of  the  instruments  executed  by  him.  As  I  read  the 
instruments,  not  one  of  them  exhibits  that  intention.  The  only 
intention  on  the  part  of  the  husband  was  to  give  the  alienees 
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aecoritj  for  the  money  advanced.  It  does  not  appear  to  me  that 
the  wife's  rights  in  equity  are  more  prejudiced  than  if  a  mere 
deposit  of  the  deeds  had  been  made  by  the  husband  for  securing 
the  money.  The  mortgages  were  mere  pledges  or  charges,  and 
nothing  more.  But  it  has  been  said  that  som'e  claim  arises 
against  the  wife,  from  the  circumstance  that  property  to  which 
she  was  entitled  for  her  separate  use  was  included.  I  do  not  see 
that  this  in  any  manner  affects  her.  As  to  the  rent  being  re- 
served in  the  lease  to  the  mortgagee,  that  was,  in  my  judgment, 
necessary  or  proper,  and  the  case  remains  the  same  as  if  the  lease 
had  not  existed.  I  differ,  with  great  respect,  from  the  conclu- 
sion to  which  the  learned  Master  has  come :  the  cases  of  Baks  r. 
Dandy  and  Pitt  v.  Pitt  do  not  appear  to  have  been  cited  before 
him. 

Exceptions  allowed. 


*Bktwiekn  Jomr  Haigh  and  G.  a.  Haigh,  Plaintiffs,    [*281] 

AND  BOBERT  JaGGAR,  JaHES  JaGGAR,  JoSfPH  JaG- 

GAB,  John  Jaggab,  Joseph  Dickenson,  and  Henby  Stkes, 
Defendants, 

1S46 :  Aug.  2nd  and  4th. 

IiyanctioiiB  to  restrain  a  party  claiming  by  an  adrene  legal  title  ftom  oommitting 
acta  of  tre^sB)  alleged  to  be  productiTe  of  irreparable  waslef  refUaed,  under  the 
special  circumstances  of  the  case. 

SnnUe,  that,  although  a  man  be  in  fhll  and  complete  possession  of  an  estate,  by  a 
title  adyerae  to  another  who  claims  it  against  him,  and  there  be  no  privit7  between 
the  parties,  and  the  party  in  possession  swear  that  his  own  title  is  just  and  yalid, 
or  that  tlie  title  of  his  adversary  is  unjust  and  invalid,  that  state  of  things  do  not 
prevent  a  court  of  equity  fh>m  interfering  (before  judgement  at  law  or  decree  in 
equity)  to  restrain  the  party  in  possession  from  oommitUng  waste  upon  the  inhe- 
ritance. 

Qmnv.  what  10  the  present  extent  and  effect  of  the  writ  oimlnpemmtf 

This  was  a  motion,  that  the  defendants,  the  Jaggers,  their 
bailiff)  servants,  agents,  and  workmen,  might  be  restrained  by 
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injunction  from  farther  breaking  into  and  entering  upon  the 
lower  bed  of  coal  demised  to  the  plaintiffs,  and  from  digging 
raising,  and  taking  coals  therefrom,  and  from  otherwise  interfer- 
ing with  the  rights,  liberties,  and  privileges  of  the  plaintii&,  under 
the  lease  granted  to  them. 

The  plaintifEs  claimed  to  be  lessees  for  fortj  years  under  a  de- 
mise to  them  from  the  defendants  Joseph  Dickenson  and  Henry 
Sykes  of  certain  closes  of  land,  and  of  a  bed  of  coal,  called  the 
Bobin  or  lower  bed  of  coal,  lying  under  those  closes. 

The  defendants,  the  Jaggers,  claimed  to  be  lessees  of  some 
lands  adjoining  the  plainti£5i'  closes,  and  of  the  lower  bed,  by 
virtue  of  an  indenture  of  lease,  dated  the  27th  September,  180^ 
and  made  between  John  Sykes^  an  ancestor  of  the  drfendant 
Henry  Sykes,  and  a  former  owner  of  the  closes  demised  to  the 
plaintiffs,  of  the  one  part,  and  Joseph  Jaggar,  deceased,  and 
others,  of  the  other  part 

The  plaintiff,  by  their  affidavits  in  support  of  the  motion, 
stated,  (following  the  allegations  of  the  bill,)  that,  in  August^ 
1844,  the  defendants,  the  Jaggers,  through  a  coal-pit  sunk  in  the 
lands  which  had  been  demised  to  them,  and  near  the 
[*2S2]  closes  comprised  in  the  said  lease  to  the  ^deponents, 
broke  into  and  entered  upon  the  said  lower  bed  of  coal 
demised  to  the  deponents,  and  commenced  digging,  rising,  and 
taking  away  large  quantities  of  coal  from  the  said  lower  bed; 
that  in  September,  1844,  the  deponents  caused  the  last-named 
defendants  to  be  served  with  a  notice  in  writing  of  the  lease 
granted  to  the  deponents,  and  that,  unless  the  said  defendants 
immediately  made  proper  and  reasonable  compensation  to  the 
deponents  for  the  trespass  and  damage  committed  by  them,  and 
for  the  coal  so  taken,  an  action  at  law  would  be  commenced 
against  them  without  further  notice ;  that  the  defendants  refused 
to  comply  with  the  terms  of  such  notice ;  and  that  in  February 
last  the  deponents  commenced  an  action  against  the  defendants 
Joseph  Jaggar  and  John  Jaggar  for  the  said  trespasses  and 
damage ;  that  this  action  was  discontinued,  and  another  action 
brought  in  June  last,  to  which,  on  the  4th  July,  the  defendants 
at  law  pleaded  several  pleas,  amounting  to  a  plea  of  not  guilty, 
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and  pleas  justifying  the  trespasses  and  setting  up  a  claim  on  the 
part  of  the  defendants  the  Jaggars,  under  a  pretended  indenture 
of  the  27  th  day  of  September,  1804,  (the  lease  before  mentioned,) 
to  the  said  lower  bed  of  coal  demised  to  the  deponents  as  afore- 
said ;  but  the  deponents  were  not  able  to  proceed  to  trial  in  the 
said  action  at  the  assizes  for  the  county  of  York,  held  on  the  10th 
day  of  July. 

The  plaintiffs  then,  after  alle^ng  that  the  defendants  had  con- 
tinued to  work  the  coal  since  August,  1844,  and  that,  in  carry- 
ing away  the  coals  from  the  lower  bed,  they  had  damaged  a  great 
portion  of  the  remainder  of  the  coal,  stated,  that,  if  the  defend- 
ants were  allowed  to  proceed,  irreparable  damage  would  be  done 
to  the  works  and  mines  of  the  plaintiffs. 

The  plaintiff  further  stated,  that  they  were  advised;  and 
believed,  that,  if  the  alleged  indenture  of  lease  was  ever  made 
to  the  defendants  the  Jaggars,  their  rights  and  interests 
^under  it  (the  term  in  it  being  stated  to  be  twelve  years  [*2S8] 
only)  had  long  since  ceased  and  determined ;  and  that 
they  ought  to  be  barred  from  setting  up  such  lease  by  the  Statute 
of  Limitations.  The  plaintiff  also  alleged,  that,  at  the  time  their 
own  lease  was  granted,  they  had  no  notice  of  the  alleged  lease 
to  the  defendants. 

The  defendants,  by  their  affidavits,  denied  the  allegations  in 
the  plaintiffs'  affidavits  as  to  irreparable  mischief.  They  stated 
various  acts  of  ownership,  as  the  repairing  of  fences,  &c.,  which 
had  from  time  to  time,  till  within  seven  years,,  been  done  by  the 
defendants,  or  those  through  whom  they  clauned,  round  and  ad- 
joining the  coal-pits.  They  admitted,  however,  that  the  pits 
were  left  open  ready  for  the  getting  and  digging  of  the  lower  bed 
of  coal,  when  and  as  soon  as  the  same  should  be  loosed  from  the 
water  in  which  the  same  was  enveloped  and  fast,  and  that  the 
lower  bed  was  fast  with  water,  and  could  not  be  worked,  and  re- 
mained so  till  1844,  when  it  was  loosed  in  part  by  the  working 
of  the  adjoining  collieries. 

With  reference  to  the  alleged  termination  of  their  lease,  after 
stating  that  it  had  been  cofirmed  in  succession  by  different  de- 
scendants of  John  Sykes,  they  set  forth  a  proviso  contained 
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in  it,  to  the  effect,  that,  notwithstaading  the  term  of  twelve  years 
granted  by  the  lease,  they  should  h$iye  power  (computing  the 
time  from  the  commencement  of  sinking  any  pit)  to  get,  sell,  and 
raise  coals  till  the  quantity  of  six  acres  should  be  gotten  and  dis- 
posed o£ 

Mr.  Ifalins  and  Mr.  J.  T.  Humphry,  for  the  motion. — ^The  right 
to  an  injunction  in  matters  of  trespass,  on  the  ground  of  irrepara- 
ble mischief  is  clear  from  the  cases  of  MUcheU  v.  DorSj{a)  Earl 
Chtvper  v.  Baker^iP)  and  Thomas  v.  Oakley  ;{c)  and  that^ 
[^84]    though  the  plaintiffii'  title  be  ^doubtful ;   Unwenity  of 
*  Os^dand  CarnbridgeY,  Rvchardaon  ,id)  and  though  the 

bill,  as  it  does  in  this  instance,  charge  a  pretended  title  in 
the  defendants:  JBdsn InjuncL^  pi  191.  [The  Vice-Cfharuxlhr re^ 
ferred  to  Vice  v.  Tho7na8.{e)]  That  case  is  distinguishable  from 
the  present  There  the  petition  prayed  delivery  up  of  possessiony 
and  did  not  pray  an  injunction  on  the  ground  of  irreparable 
waste.  That  was  a  mere  ejectment  bill :  it  sought  a  decision  as 
to  the  title  at  law,  and,  consequently  upon  that,  the  relief  of  an 
account  The  arguments  for  the  appellants  in  that  case  admit 
the  -jurisdiction  of  equity  in  granting  injunctions  against  wastey 
and  in  cases  of  mere  trespass,  on  the  ground  of  irreparable  mia- 
Qh\ef.{g)  In  that  case,  where  an  account  was  prayed  as  conse- 
quent upon  the  legal  right,  the  plaintifib  being  out  of  possession, 
it  was  necessary  first  to  establish  the  legal  right  So,  in  Sayer  v. 
Pierce,{h)  the  account  was  refused  till  the  right  of  possession  was 
proved.  But  it  is  not  necessary  to  show  the  plainti£b'  possession 
for  the  purpose  of  injunction  only  against  trespass,  on  the  ground 
of  irreparable  waste.  That  is  dear  from  the  cases  in  which  such 
injunctions  have  been  granted ;  the  remedy  having  been  granted 
against  the  parties  actually  in  possession  as  trespassers,  even 
though  the  legal  title  was  doubtful ;  the  object  beiog  to  protect 

(a)  6  Ves.  147.  (b)  11  Yes.  128.  ~  (e)  18  Yes.  184. 

(d)  6  Yes.  689,  706. 

(e)  Smirke's  Report  of  Vtoe  v.  Thomas^  in  the  Court  of  the  Stannaries;  and  flee  4 
T.  A  0.  638. 

(jf)  See  pp.  17  and  20  of  Mr.  Smirke's  Beport  (A)  1  Yes.  oeiL  232. 
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the  estate  in  lihe  interim.  That  is  all  that  the  plauitifb  want 
here.  When  they  have  established  their  legal  title  in  a  court  of 
law,  and  not  till  then,  they  will  oome  for  the  account  A  mere 
injunction  against  trespass  is  not  relief  consequent  or  dependent 
upon  the  right  of  possession  within  the  meaning  of  Vioe  v.  ITiomaSj 
[They  also  referr^  to  Jones  y.  Jone8.{a)'] 

*Mr.  Wigram  and  Mr.  EbmaUy^  for  the  defendants,  were  [*286] 
not  called  upon  to  address  the  court. 

The  Vicb-CJhanckllor. — ^Whether  the  law  of  the  country, 
in  its  actual  condition,  provides  for  the  protection  of  property  in 
litigation,  pending  that  litigation,  as  completely  or  effectually  as 
in  the  present  state  and  habits  of  society  is  sufficient  for  general 
convenience, — ^whether,  since  the  extensive  changes  which,  within 
the  last  few  years,  the  Legislature  has  introduced,  the  writ  of  es* 
trepement,  (as  to  which  Mtzherberty  Brooke,  and  Coke,  furnish 
or  refer  to  all,  or  ahnost  all,  the  useful  learning,)  is  a  remedy  that 
remains  in  existence  or  can  be  obtained, — whether,  with  refer- 
ence  to  a  dispute  or  an  action,  such  as  that  existing  between  the 
present  parties,  that  or  any  such  writ  ever  could  have  issued,  it 
Ib  not  necessary  for  me  to  intimate  any  opinion.  But  I  am  not 
aware  of  any  autiiority  that  would  support  me  in  saying,  that 
the  Court  of  Chancery,  as  a  court  of  equity,  has  jurisdiction  to 
interfere  for  the  purpose  of  giving  relief  or  protection  in  all  cases 
such  as  those,  or  analogous  to  tiiose,  or  within  the  same  reason 
and  principle  as  these,  in  which  the  writ  of  estrepement  lies  or 
did  lie.  I  am  not,  however,  convinced  that,  where  a  man  is  in 
possession,  however  full  and  complete,  of  an  estate  by  a  title  sim- 
ply and  merely  adverse  to  that  of  another  by  whom  the  estate  is^ 
whether  at  law  or  in  equity,  claimed  against  him,  without  any 
privity  between  them,  such  a  state  of  things,  if  the  party  in  pos- 
session, by  his  answer,  whether  truly  or  unkiilyi  swears  his  title 
to  be  just  and  valid,  or  that  of  his  adversary  to  be  unjust  and 
invalid,  does  of  necessity  prevent  a  court  of  equity  from  interfer- 

(a)  8  Ifar.  161, 173. 
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ing  (before  any  judgment  at  law  or  decree  in  equity)  to  restrun 
the  party  in  possession  firom  stripping  the  estate  of  its  timber, 

pulling  down  the  mansion-house  upon  it^  or  other  such 
[*286]    acts.    It  is,  I  think,  certainly  true,  *that  the  Court  of 

Chancery  does  not  treat  questions  of  destructive  damage 
to  property  now  exactly  as  it  did  forty  or  fifty  years  back — that 
its  protection  in  such  respects  is  more  largely  afforded  than  it 
then  generally  was.  In  saying  which,  I  do  not  merely  allude 
to  the  various  injunctions  against  railway  companies^  that  have 
of  late  years  been  so  firequent  Perhaps,  one  of  the  most  re* 
markable  cases  is  Smith  v.  CSoSy^,  reported  in  8  Ye&(a)  That 
was  before  no  less  a  person  than  Lord  Eldon :  yet^  I  am  not  per- 
fectly satisfied,  that,  in  the  same  drcumstanoes,  (as  fiir  as  they 
are  to  be  collected  from  the  repcHrt,)  this  court  would  not  now 
grant  an  injunction.  The  plaintiff  seem  there  to  have  been  in 
possession,  substantially,  and  infants.  In  the  .case  of  Jones  v. 
JanesXh)  before  Sir  W.  Ghrant,  (whose  language,  at  p.  173  of  the 
report,  is  well  worthy  of  observation,)  the  plaintiff  was  out  of 
possession,  and  there  does  not  appear  to  have  been  a  distinct  alle- 
gation of  the  commission  or  threat  of  any  waste  or  destruction. 
Such  a  case  as  Mortimer  v.  ChUreUj  reported  by  Mr.  Gox^{c)  would, 
I  venture  to  think,  probably  not  receive,  at  the  present  day,  the 
dedsion  which  it  received  in  1789.  In  Pdkworih  v.  nopton^{dj 
which  occurred  in  1801,  the  plaintiff  had  fidled  in  an  ejectment 
Jn  MUx^U  V.  DoT8^{e)  in  the  same  year,  the  injunction  was  grant- 
ed. Courihcpe  y.  Mappksden{jf)  was  in  1804,  Oray  v.  Dukt  of 
MrAumberland{h)  in  1809,  Thomas  v.  Oakley {{)  1811,  Norway  v. 
Soweijc)  in  1812,  Fidd  v.  Beaumont  {I)  in  1818,  ParroU  v.  Fabn- 
er{m)  in  1884. 

In  the  present  case,  both  parties  claim  in  eflfect  under 
[^87]    ^the  same  lessor  or  grantor ;  for  the  lease  or  grant  under 

which  the  defendants  claim  was  made  by  one  Sykes, 
in  1804.    Sykes  is  dead,  and  the  grant  or  lease  to  the  plainti£Si 

.  (a)  8  Vos.  89.  (6)  1  Mer.  173.  (c)  2  Cox,  206. 

{d)  6  Vea  61.  (e)  6  Vea.  147.  (g)  10  Tea.  290. 

Qi)  17  Yes.  281.  (t)  18  Vee.  184.  {k)  19  Ves.  144. 

(0  1  Swanst.  204.  (tn)  3  MjL  &  E.  632. 
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was  made  in  1842,  by  the  grandson  or  grandsons  of  Sykes,  claim- 
ing under  Sykes,  and  by  his  title. 

The  question  between  the  parties  is,  whether  the  lease  or  grant 
of  1804  has  expired,  or  been  abandoned,  so  as  to  be  incapable  of 
being  now  set  up ;  the  plaintifEs  alleging  the  af&rmatiye,  the  de- 
fendants the  negative,  of  this  proposition.  The  case  seems  not 
to  have  the  analogy  to  Sayer  v.  Ptercej{a)  before  Lord  Hard- 
wicke,  which,  previously  to  referring  to  that  case  for  the  present 
purpose,  I  had  rather  thought  it  to  have.  Lord  Eardwicke  there 
speaks  of  a  possibly  injunction. 

It  has  been  argued,  .that,  to  the  extent  of  the  plaintiff'  grant 
or  lease,  they  are  in  the  same  situation,  and  vested  with  the  same 
rights  against  the  defendants  in  respect  of  the  matter  in  dispute, 
as  if  the  plaintifib  bad  been  their  lessors.  If  this  is  so,  it  may 
possibly  be  unnecessary  to  consider  those  authorities  which  apply 
only  to  merely  adverse  claimants,  without  any  privity  of  title. 
The  present  case  may  possibly,  also,  be  substantially  distinguish- 
able from  the  decision  (6)  to  which  I  referred  early  in  the  argu- 
ment,  pronounced  by  the  Lord  Warden  of  the  Stannaries,  with 
the  concurrence  of  certain  eminent  judges  who  assisted  his  Boyal 
Highness  on  that  occasion.  That  the  decision  there  was  on  a 
demurrer,  and  the  matter  before  me  is  a  motion,  seems  of  little 
or  no  consequence.  I^  as  I  believe,  it  had  the  united  authority 
of  the  Lord  Chancellor  and  Lord  Brougham,  Mr.  Baron  Parke, 
and  Sir  James  Wigram,  those  learned  judges  must  have  thought, 
that  all  the  &cts  there  stated  by  the  plaintiff  in  his  bill,  or  peti* 
tion,  if  taken  as  true,  were  insufficient  to  warrant  any 
judicial  interposition  *in  his  favor;  and,  supposing,  [*288] 
though  without  saying,  that  all  the  Bek^ts  stated  by  the 
present  plaintiffs,  in  the  bill  before  me,  though  taken  as  true, 
could  not  warrant,  were  the  cause  now  at  a  hei^ng,  any  decree 
in  their  fitvor,  I  ought  not  to  grant  an  injunction.  It  is  observ- 
able, that  the  bill  or  petition  in  Vice  v.  Thomas  does  not  appear 

(a)  1  Vez.  sen.  232. 

^)  Vice  T.  Thomaa,  in  the  Ckiurt  of  the  Stumariefi,  reported  bjr  Mr.  Smifkei 
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to  have  prayed  an  injanction;  at  least  so  I  und^stand  the  mat- 
ter. 

The  defendants,  who  claim  a  right  to  do  what  they  are  doing, 
are,  it  is  true,  bj  working  the  coal,  taking  away  the  very  sub- 
stance of  the  property ;  which  may,  in  a  sense,  be  perhaps  called 
in  this  case,  and  might  in  others  most  certainly  be,  waste  or  de- 
struction ;  but,  on  the  other  hand,  it  is  the  only  mode  in  which 
the  property  in  question  can  be  usefully  enjoyed  or  made  avail- 
able, and  may  therefore,  in  a  sense  perhaps,  be  deemed  not  more 
than  taking  the  ordinary  usufruct  of  the  thing  in  dispute ;  nor  is 
unskilful  or  unminerlike  working  established  against  the  defend- 
antfrto  my  satisfaction,  nor  are  they  said  to  be  insolvent 

On  the  whole,  whatever  my  impression  may  be  aa  to  the  va- 
lidity or  invalidity  of  their  title,  and  whatever  I  might  have 
deemed  it  right  to  do  in  the  absence  of  precedent  and  authority,  I 
doubt  too  much  of  my  ability  to  act  now  a^nst  the  defendants  on 
this  motion,  consistently  with  precedent  and  authority,  to  render 
it  in  my  opinion  fit  that  I  should  do  so ;  especially  as  the  defend- 
ants have  been  working  the  coal  in  question  ever  since  August^ 
1844.  The  bill  was  filed  not  before  26th  July,  1846.  '  An  action 
was  commenced  by  the  plaintiffs  in  February  last,  and  discon- 
tinued ;  and  I  am  not  satisfied  that  they  might  not  have  brought 
their  pending  action  to  trial  at  these  assizes,  if  so  disposed ;  which 
circumstances  are  not  by  any  means  matters  to  be  disregarded  in 
a  case  or  for  a  purpose  such  as  the  present.  The  Lord  Ohancdhr 
can  be  applied  to. 

I  have  said  nothing  as  to  amending  the  bill  and  notice  of  mo- 
tion, by  asking  a  receiver  and  manager,  because  I  have 
[^89]  *not  a  strong  impression  that  I  could  accede  even  to 
that  application  in  the  present  position  of  the  action  and 
question  between  the  parties. 
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HuaHSS  V.  Thomas. 

1845:  KoY.  2l8t»24tii. 

Tbe  Sftth  artida  of  the  16di  of  the  Orders  of  May,  1845|  does  not  extend  to  injnno- 
tion  flfHM6ft 

In  this  case  the  plaintiff  had  obtained  the  common  injunction. 

Upon  the  coming  in  of  the  defendant's  answer,  the  plaintiff,  on 
the  morning  of  the  20th  November,  filed  exceptions  to  it  for  in- 
sufficiency. On  the  same  day,  which  was  a  seal  day,  he  showed 
such  exceptions  for  cause  against  dissolving  the  injunction.  He 
then,  instanter^  applied  for  an  order  to  refer  the  exceptions  to  the 
Master.  The  Registrar  drew  up  the  order,  but  suggested  a  doubt 
as  to  its  validity,  on  the  ground  that  eight  days  had  not  elapsed 
since  the  exceptions  were  filed. 

By  the  5th  of  the  Orders  of  April,  1828,  by  which  the  practice 
was  governed,  until' the  promulgation  of  the  Orders  of  May,  1845, 
when  exceptions  taken  to  an  answer  for  insufficiency  are  not  sub* 
mitted  to  the  plaintiff  may,  at  the  end  of  eight  days  aA^r  the  ex- 
ceptions are  delivered,  but  not  before,  unless  in  injunction  causes^ 
refer  such  answer  for  insufficiency. 

By  the  25th  article  of  the  16lh  Order  of  May,  1845,  the  plain- 
tiff having  filed  conceptions  for  insufficiency  to  a  defendant's  an- 
swer,  is  not  to  procure  an  order  to  refer  them  to  the  Master  before 
the  expiration  of  eight  days  from  the  filing  of  such  exceptions ; 
but  by  the  26th  article  he  must  procure  such  order  within  four- 
teen days  from  the  filing  of  such  exceptions ;  and  by  the  28th 
article  he  must,  in  an  injunction  cause,  obtain  the  Master's  report 
thereon  within  four  days  after  the  order  to  refer,  or  the  injunc- 
tion will  stand  dissolved. 

*Mr.  FreeUng^  for  the  plaintiff  now  applied  to  the  court    [^^240] 
that  the  registrar  might  be  at  liberty  to  issue  the  re- 
quired order,  according  to  the  old  practice. 

The  Vtc^Chanodbr  deferred  giving  his  judgment  until  he  had 
ooDsolted  with  some  of  the  other  judges  of  the  coturt 
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Nov^  2Ath. — ^The  Yigs-Chancellob. — ^In  a  cause  before  me, 
a  question  recently  arose  in  the  registrar's  office,  as  to  the  form 
and  nature  of  the  order  to  be  made  on  showing  exceptions  for 
insufficiency  as  cause  against  dissolving  the  common  injunction. 

It  was  doubted,  whether,  in  this  respect^  the  General  Orders  of 
May  last,  especially  the  provision  relating  to  the  time  of  refer- 
ring exceptions  for  insuffidency,  had  changed  the  practice  pre> 
viously  existing. 

The  matter  having  been  mentioned  to  me,  I  thought  it  right  to 
request  Mr,  Colvile,  the  senior  registrar,  to  ask  the  opinion  upon 
it  of  the  Master  of  the  Bolls,  the  senior  of  the  judges,  with  whose 
advice  and  assistance  the  Orders  of  May  last  were  made.  He  has 
done  so,  and  I  undestand  from  him,  that  Lord  Langdale's  opin- 
ion is,  that  the  practice,  as  it  existed  immediately  before  the  ma- 
king of  those  Orders,  remains  in  the  respect  in  question  unchanged. 
As  this  certainly  appears  to  me  to  be  a  convenient  and  desirable 
construction  of  the  Orders,  if  it  is  a  possible  construction,  and  as 
the  Master  of  the  Bolls  thinks  it  possible  and  right,  and  the  reg- 
istrar intends  in  the  cause  before  me,  unless  I  direct  the  contrary, 
to  act  accordingly,  I  think,  it  better,  (whatever  difficulty  might 
otherwise  have  been  or  may  in  truth  be,  felt  by  myself  on  the 
point,)  not  to  direct  the  contrary,  but  to  leave  the  order  under 
consideration  to  be  drawn  up  conformably  to  Lord  Langdale's 
view  of  the  matter,  unless  the  Lord  Chancellor  shall  order  other- 
wise. 
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♦PaNNBLL  V.  HtTRLBT.  [*241] 

1846:  Jvlylth. 

Banken;  under  the  drcunutanoes  of  the  caae.  decreed  to  refixnd  moneys  which  had 

been  drawn  by  a  trustee  ih)m  a  trust  account  standing  in  their  books^  and  placed 

to  the  credit  of  the  trustee's  private  account  at  the  bank,  upon  the  balance  of 

which  latter  account  the  bankers  were  creditors. 
Plaintiflr  decreed  to  pay,  out  of  a  fhnd  recoyered  from  p6rK>ns  who  had  acquired  it 

by  a  breach  of  trust,  the  extra  costs  occasioned  by  making  a  party  a  defendant 

instead  of  a  co-plaintiiT  to  a  bill  of  rerivor. 
Plaintiff  decreed  to  pay  the  costs  of  a  certificated  bankrupt  who  had  been  made  a 

defendant  to  the  suit 

In  the  year  1814,  the  plaintiff  Henry  Pannell  executed  a  con- 
veyance of  his  real  and  personal  estate  to  three  trustees,  named 
Clarke,  Bussel,  and  Davy,  upon  trust  for  sale,  and  for  payment 
of  his  creditors. 

The  trustees,  some  time  afterwards,  opened  a  banking  account 
with  Messrs.  Skinner,  Brown  &  Co.,  bankers,  Cullompton,  for 
the  use  of  Pannell's  estate,  and  the  account  was  headed,  "  Henry 
Panuell^s  estate — Clarke,  Bussell,  and  Davy.*^ 

In  December,  1826,  the  firm  of  Skinner,  Brown  &  Co.  was 
dissolved,  and  in  the  following  month  a  'new  banking  firm  was 
commenced  by  Skinner,  in  partnership  with  the  defendant  Hur- 
ley, when  new  books  were  opened,  and  new  notes  issued ;  but 
the  books  of  the  former  firm  remained  in  possession  of  the  new 
firm,  and  the  accounts  of  many  of  the  customers  were  continued 
with  them.  One  of  the  accounts  so  continued  was  Pannell's  ac- 
count, which,  in  consequence  of  the  trustee  Davy  having  survive 
ed  his  co-trustees,  was  then  headed  '^  Henry  Ptonell's  estate,  per 
Joseph  Davy,  trustee.'^  From  1880  to  1884,  the  firm  of  bankers 
consisted  of  the  defendants.  Hurley,  Whitter,  and  Brown.  In 
1834,  Brown,  who  carried  on  a  separate  trade  as  a  clothier,  in 
copartnership  with  his  son  and  Davy,  became  bankrupt  Pan- 
nell's  account^  headed  in  the  manner  last  stated,  was  continued 
in  several  successive  pass-books  till  the  year  1888,  when  it  was 
dosed,  imder  the  following  drcumstances. 
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On  the  14th  February,  1833,  Davy,  being  indebted  to  the  bank- 
ing house  in  the  sum  of  711  16s.  9cL  on  his  private  account,  and 
in  a  Bum  of  upwards  of  2502.  on  the  joint  account  of  himself  and 

Brown  &  Son,  and  having  308/.  12^.  standing  to  his 
[^42]    credit  on  the  trust  account,  called  *at  the  bank  and  drew 

two  cheques  on  the  trust  account  for  the  respective  sums 
of  712. 168.  dd.  and  2S6L  15s.  8d.  making  together  3082. 129.,  and 
directed  those  cheques  to  be  placed  respectively  to  the  credit  of 
the  two  other  accounts  above  mentioned.  This  was  accordingly 
done,  and  the  trust  account  for  1833  appesired  in  the  books  of 
the  bank  in  the  following  form,  and  was  never  afterwards  oon- 
tinned: — 


1833.  £  s.  d, 

7eb.  14,  Davy, '71  16  9 

Brown,  Davy, 
k  Bod,      .    .    .    .  236  15  3 


£308  12  0 


1833.  £  «.  dL 

Jan.    1.   Balance^    ....  269  0   6 

"    12.    Cash, 49  11   6 


£308  12  0 


Under  these  circumstances,  the  original  bill  was  filed  by  Pan- 
nell  and  Francis  Huysbe  (the  latter  plaintiff  suing  on  behalf  of 
himself  and  all  other  creditors  of  Pannell,  parties  to  the  trust 
deed)  against  Hurley,  Whitter,  Brown, — who  had  obtained  his 
certificate  under  his  bankruptcy, — and  Davy,  praying  that  th6 
defendants,  or  some  of  them,  might  be  compelled  to  refund  the 
sum  of  80821  12j.  so  applied  in  discharge  of  the  before-mentioned 
debts  of  712: 168.  9d.  and  2362.  Ws.  Sd. 

The  defendants  Hurley  and  Whitter,  by  their  answer,  denied 
that,  except  as  might  appear  from  the  heading  of  the  aocounts, 
they  had  any  notice  or  knowledge  that  the  sum  of  8082. 123.  was 
held  upon  the  trusts  mentioned  in  the  bill,  or  that  the  dealing  there- 
with, as  before  stated,  was  a  breach  of  trust ;  and  they  stated,  thai 
the  whole  of  the  transaction  as  to  drawing  the  cheques  took  plaoe 
without  the  privity  or  knowledge,  in  any  manner,  of  either  of 
them,  or,  as  they  believed,  of  the  defendant  Brown.  It  appeared, 
however,  from  the  evidence  of  Francis  Leigh,  who  was 
[^^243]    the  solicitor  for  Panneirs  trusty  and  was  ^examined  for 
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the  plaintiff,  that  the  defendaDt  Hurley  was  a  creditor  of 
PanneU^  and  executed  the  deed  and  attended  several  meetings 
of  the  creditoiB^  one  of  which  was  as  late  as  the  year  1880;  and  ^ 
that  the  defendant  Whitter  was  in  partnership  with  the  depo- 
nent as  a  solicitor  in  1828,  when  several  of  the  transactions  lela:  • 
ting  to  Pannell's  trust  were  effected,  and  in  particular,  when  an  * 
abstract  of  title  to  some  of  the  real  property  of  Pannell  was  pre* 
pared  and  delivered;  and  that  the  accounts  relative  to  the  costs 
of  these  transactions  were  regularly  entered  in  the  books  of  Leigh 
and  Whitter. 

After  some  of  the  answers  were  put  in,  the  plaintiff  Huyshe 
died ;  whereupon  a  bill  of  revivor  was  filed  by  the  plaintiff  Pan- 
nell against  the  original  defendants  and  Arthur  Abbott,  the  exe- 
cutor of  Huyshe,  requiring  an  answer  from  Abbot  Abbott, 
having  answered  the  bill  of  revivor,  died,  and  the  9uit  was  again 
revived  against  his  executor,  E.  W.  Paul. 

The  cause  now  came  on  for  hearing. 

Mr.  BuasM  and  Mr.  Kenyan,  for  the  plaintiff — ^It  is  clear  that 
the  bankers  concurred  in  the  breach  of  trus^  and  are  liable :  ffiEl 
V.  Simp8on,{a)  Keane  v.  Eobart8,(b)  M^Leod  v.  J}rum7nond,(c)  [The 
Vtce-ChcmceBor  referred  to  Wilson  v.  Jlbare.(d)]  Independently 
of  the  heading  of  the  accounts,  it  is  shown  by  the  witness  Leigh 
that  they  had  direct  notice  of  the  trust.  [The  Ftbe-C^onccBor.— 
If  the  only  notice  to  the  bankers  had  been  the  title  of  the  account, 
this  might  have  been  a  case  of  more  dfficulty.]  Brown  also,  it  is 
submitted,  was  liable,  although  a  certificated  bankrupt.  He  was 
a  party  to  the  fitiud.  Bankruptcy  and  a  certificate  is  no 
bar  to  an  action  of  tort  for  'selling  out  stock,  &c :  Par-  [*244} 
ker  V.  Cfrokj{e)  In  re  Newbury. {g)  [The  Vioe-ChanodloT. 
— ^The  notion  of  charging  Brown  with  anything  in  this  Court  is 
entirely  out  of  the  questiop.] 

Mr.  Anderdon  and  Mr.  Bogers,  fer  the  defendants  Hurley  and 
Whitter. — ^The  question  is,  whethcfr  the  exercise  of  the  power 

(a)  7  y^  163.  Q>)  4  ICadd.  333.  (e)  VI  Ve&  161 

(iQ  1  Myl  Jt  E.  196,  337.      (e)  5  Bi&g;  63.  ^)  4  Ad.  &  IDl  lOa 

Vol.  n.  29 


A 
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which  the  law  gave  to  this  trustee  was  meqtiitable.  He  had  a 
legal  right  to  make  the  transfer.  It  was  not  incambent  on  him 
to  continae  the  fond  as  a  trust  fond.  He  might  have  repaid  the 
money  the  next  day.  How  can  the  bankers  be  affected  by  that 
'  proceeding  ?  {The  Ttce-  Chanodbr. — ^It  is  not  suggested  that  Davy 
had  any  right  to  the  money  himself.  The  bankers  owed  the 
money  to  the  trust  fund.  Do  they  cease  to  owe  it  in  consequence 
of  what  Davy  has  done  with  their  concurrence?]  One  question 
is,  whether  the  notice  which  they  originally  had  of  the  trust  is  to 
involve  the  consequences  of  notice  to  the  end  of  time.  Another 
question  is  whether,  when  a  man  having  several  accounts  at  a 
banking-house,  pays  over  sums  of  money  from  one  account  to 
another,  the  bankers,  knowing  this,  are  ansWerable  for  a  breach 
of  trust  which  he  may  commit  in  so  doing.  fHiis  is  not  like  the 
case  of  a  merchant  receiving  money  for  the  express  purpose  of 
placing  it  to  an  executorship  account,  and  placing  it  to  his  own. 
They  had  no  reason  to  suppose  that  the  balance  did  not  belong 
to  the  trustee,  nor  were  they  bound,  merely  by  reason  of  the 
manner  of  heading  the  trust  account,  to  inquire  as  to  his  mode  (^ 
dealing  with  it :  per  Parhe^  B.,  Sims  v.  BritavnJ((i^ 

Mr.  Wigram  and  Mr.  Terrell^  for  the  defendant  Brown. 

[«245]       *Mr.  FoVat^  for  the  defendant  PauL 

The  y iob-<3hanciillor. — ^Money  is  due  from  A.  to  B.,  in 
trust  for  C.  B.  is  indebted  to  A.  on  his  own  account  A^  with 
knowledge  of  the  trust,  concurs  with  B.  in  setting  one  debt 
against  the  other,  which  is  done  without  C.'s  consent.  Can  it  be 
a  question  in  equity  whether  such  a  transaction  can  stand  ?  There 
is  nothing  more  in  the  case  than  that  The  debt  of  SOOiL  and  a 
fraction  remains  due  from  Hurley  and  Whitter  to  the  trust 
estate. 


Upon  the  question  of  costs,  Mr.  Wigram  contended  that  Brown 
was  entitled  to  be  paid  his  costs,  on  the  ground  that  he  ought 

(a)  4  B.  a  Ad.  8)6,  87t. 
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not  to  have  been  made  aparfy.  H^  in  an  action  at  law,  his  non- 
joinder 88  a  defendant  had  been  pleaded  in  abatement,  the  plain- 
tiff might  have  replied  the  bankruptcy  and  certificate :  Lnsh. 
Pract.77;  8&4-WilL4,c42,s.lO. 

Mr.  FoJhU^  for  the  defendant  Paul,  contended,  that  it  was  not 
necessary  for  the  plaintiff  to  reyive  the  suit  against  Huyshe ;  or, 
if  it  was,  Uiat  it  was  not  necessary  to  file  a  bOI  of  revivor  re- 
quiring an  answer:  consequently,  that  his  client  was  entitled  to 
his  costs  against  the  plaintiff,  whether  the  plaintiff  had  or  had 
not  a  right  to  recover  them  over  against  the  other  defendants. 

Thb  Yigb-GhakcbIiLOB  pronounced,  in  substance,  the  follow- 
ing decree: — 

Obsib,  that  the  defendaiitsHwley  a&d  WLitter  pay  into  ooort,  on  or  before  the 
Ut  day  of  Aogost,  the  mim  oT  £---«-,  bdng  the  amoTint  of  3082. 12«^  with 
iatereet  at  4  per  cent  fiom  the  14th  Februaiy,  1833.    *DecIara^  thai  the    [*246] 
plaintiff  IB  to  have  the  general  ooeta  of  the  suit  against  the  defendants 
Hurley  and  Wl^tter,  (exduding  the  coats  of  certain  onneceasaiy  evidenoe.)    Bedare, 
that  the  ooata  of  the  defendanta  Paiil  and  Abbott  are  to  be  reoeiTed  fiom  the^ 
plaintlfl^  and  that  the  plaintiff  is  to  haye  them  against  the  defendants  Harley  and 
Wbitter,  but  not  to  a  greater  extent  than  would  have  been  the  amount  of  those 
costs  if  Paul  and  Abbott  had  been  co-plaintiff  with  Puxmell;  and  let  the  plaintiff  re- 
odve  the  other  costs  pud  to  Abbott  and  Paul  out  of  the  fund.    Tax  the  costs  ac- 
cordingly, and  let  them  be  paid  to  the  plaintiflb  by  the  defendants  Hurley  and 
Vhittar,  and  out  of  the  fhnd,  by  the  plaintiflBii    TaxBrown's  costly  and  let  them  be 
paid  by  the  plaintUK 
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MiDDLBiOK  V.  Pools. 

1845:  Jon  23fd. 

The  Court  will  not  order  an  executor  to  pay  into  court  moner,  whidi  he  Matei^  hy 
his  answer,  to  haye  retataied  in  saUs&cUon'of  a  debt  due  to  him  from  the  testator. 

Tms  was  a  creditors'  suit  The  defendant^  the  executor,  by 
his  answer,  stated,  that  the  testator,  at  the  time  of  his  death,  was 
indebted  to  the  defendant  in  the  sum  of  882L  for  money  advan- 
ced ;  and  that  he  the  defendant  had  retained  and  paid  that  suaj^ 
out  of  the  assets  come  to  his  hands.  In  the  schedule  to  his 
answer  he  se|  forth  a  list  of  receipts  and  payments ;  the  former 
amounting  to  11^21 16^.,  and  the  latter,  including  the  sum  of 
882L  to  8962:  &s.  7d 

A  motion  was  now  made,  on  the  part  of  the  plaintiff,  founded 
on  the  usual  affidavit  verifying  the  casting  up  of  the  items^  that 
the  defendant  might  be  ordered  to  pay  into  court  the  sum  of 
6891  lis.  6d,  being  the  differeace  between  the  amount  of  re- 
ceipts and  payments,  excluding  from  the  payments  the  sum  of 
8822L 

Mr.  W,  Mi  James^  in  support  of  the  motion,  referred  to  the 
observations  of  Sir  James  Wigram,  in  Tijtping  v.  Power.{a) 

[*247]        *Mr.  Wyram  and  Mr.  Lewin  opposed  the  motion. 
They  cited  Nunn  y.  BarlawJ(p) 

Thb  y icb-Chancellor. — ^I  do  not  feel  bold  enough  to  make 
the  order  as  to  the  8822. 


(a)  1  Haie,  406 ;  Beep.41L  (»)ia&&688. 

ft 
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InGLEFISLD  V.  COGHLAN. 

1846 :  July  9tK 

Bequest  of  £1000  stock-  to  a  msiried  woman,  "solelj  nnd  entirelj  for  her  own  nae 
and  benefit  daring  her  li/e^"  is  a  beqnest  to  her  for  life,  to  her  separate  use. 

Testator,  having  7300^  stock,  bequeathed  to  his  nephew,  J.  C,  200iL  stock,  part  of 
the  aforesaid  73001.,  in  order  that  he  might  be  effectually  enabled  to  resist  bj 
law  any  attempt  to  deprive  him  of  the  little  property  which  he  and  his  conneo- 
tions  possessed  in  Grookhayen ;  and,  in  order  the  better  to  deter  any  person  from 
attempting  the  same,  he  requested  that  2U0Z.  of  the  above-named  stock  should  be 
placed  in  the  National  Bank  of  Ireland,  subject  to  the  control  of  the  said  J.  C, 
and  the  testator^s  niece^  M.,  should  it  be  found  necessary  to  call  for  or  remove  it 
from  the  bank,  to  defend  any  attempt  that  might  be  made  to  dispossess  them. 
On  no  other  account  was  the  said  200iL  stock  to  be  removed  from  the  National 
Bank ;  but  the  interest  of  the  same  might,  nevertheless,  be  drawn  for  the  use  and 
benefit  of  the  said  J.  C. ;  the  principal  to  continue  in  the  bank  for  ten  years  after 
the  testator's  death,  at  the  expiration  of  which  time  it  might  be  withdrawn  for 
the  benefit  of  his  family,  provided  no  threat  or  intimation  of  a  claim  was  made 
against  tbe  property.  The  property  was  recovered  by  law  against  J.  G ,  in  the 
testator's  liJetime,  and  tbe  testator  paid  tbe  costs  of  the  action. — HeU  that  J.  G. 
was  entitled  to  the  two  legacies  of  2001  stock  each,  absolutely. 

Testator,  by  will,  distributed  7300iL  stock  amongst  several  legatees,  except  200iL 
surplus  of  the  stock,  which  he  directed  to  be  applied  in  defraying  any  necessary 
expenses.  By  a  codicil,  dated  two  years  after  the  will,  at  which  time  there  was, 
by  reason  of  certain  erasures  made  in  his  will,  a  much  larger  surplus  than  200L 
stock,  he  .left  "the  surplus  of  his  money  in  the  funds"  to  be  appropriated  as  his 
executors  might  think  proper  among  the  several  legatees.  By  a  subsequent  codi- 
cil, dated  a  few  days  after  the  former,  the  testator,  after  bequeathing  certain 
snuff  boxes,  fto,  and  stating  that  there  appeared  ^a  surplos  remaining  after  the 
legacies  aforesaid  were  paid,''  begged  his  executor  to  distribute  the  same  among 
the  children  of  his  son  W.  There  was  proper^  of  inconsiderable  amount  besides 
stock,  to  which  the  residnaiy  bequest,  contained  in  the  last  codicil,  might  be  ap- 
plied:— EtUL,  that  that  bequest  did  not  operate  as  a  revocation  of  the  bequest  of 
the  surplus  of  the  fnnds  contained  in  the  second  codiciL 

Testator  distributes  a  sum  of  stock,  except  a  small  part,  amongst  certain  legatees^ 
as  to  one  of  whom,  Z.  Y.,  he  uses  expressions  of  resentment,  and  says,  that  the- 
bequest  is  more  than  she  deserves.  By  a  codicil,  he  leaves  the  surplus  stock  to 
be  appropriated,  as  his  executors  think  proper,  among  the  several  legatees  The 
etxecutors^  In  appropriating  the  stock,  cannot  omit  X.  Y. 

Thk  will  of  Jeremiah  Coghlan,  B.N.,  C.B.,  in  his  own  hand- 
writing, and  dated  the  11th  May,  1840,  was  partly  as  fol- 
bwB :  ^  All  my  money  in  the  funds  of  the  Bank  of  England, 
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[*248]  *namely  7800i  stock  reduced  8  1-2  per  cent,  formerlj 
the  old  4  per  cent  stock  annuities,  I  will  and  beqneadi 
as  follows :  To  mj  son,  William  Marcus  Coghlan,  a  captain  in 
the  East  India  Company's  artillery,  now  serving  in  Bcxnbay,  I 
will  and  bequeath  1000^  stock  of  the  aforesaid  78002.  To  Mrs. 
Grant,  wife  of  Captain  John  Qrant,  of  the  East  India  Company's 
artillery,  and  now  serving  in  Bombay,  I  will  and  bequeath  lOOOZ. 
stock  of  the  aforesaid  7800/.  stock,  solely  and  for  her  own  use 
and  benefit  during  her  life."  The  testator  then  bequeathed  10002. 
of  the  same  stock  to  Isabel,  his  wife,  which,  after  using  some  ex- 
pressions of  resentment,  he  declared  would  (together  with  her 
pension)  be  more  than  she  deserved ;  4002.  of  the  same  stock  to 
his  niece,  Maria  Thomas,  which  he  directed  to  be  placed  in  Ae 
National  Bank  of  Ireland  for  her  sole  use  and  benefit ;  2002L  of 
the  same  stock  to  his  brother  Daniel  He  then  proceeded  as 
follows :  "  To  John,  the  eldest  son  of  my  late  brother,  Timothy 
Coghlan,  I  will  and  bequeath  2002.  stock  of  the  aforesaid  780021, 
in  order  that  he  may  be  effectually  enabled  to  resist  by  law  any 
attempt  to  deprive  him  of  the  little  property  which  the  said  John 
Coghlan  and  his  connections  possess  in  Crookhaven.  And,  in 
order  the  better  to  deter  any  person  or  persons  fiK>m  attempting 
the  same,  I  hereby  request  that  20021  of  the  above  named  stock 
shall  be  placed  in  the  National  Bank  of  Ireland,  subject  to  the 
control  of  my  said  nephew,  John  Coghlan^  and  my  m'ece  hereto- 
fore named  above,  Maria  Thomas,  should  it  be  found  necessary 
to  call  for  or  remove  it  from  the  bank  to  defend  and  resist  any 
attempt  that  may  be  made  to  dispossess  them  of  the  property 
they  hold.  On  no  other  account  whatever  is  the  said  2002L  stock 
to  be  removed  from  the  National  Bank  of  Ireland,  but  the  inte- 
rest of  the  same  may  nevertheless  be  drawn  for  the  use  and 
benefit  of  the  aforesaid  John  Coghlan ;  the  principal  to  continue 
in  the  bank  for  ten  years  after  my  death,  at  the  expira- 
[*249]  tion  of  which  time  it  may  be  witlidrawn  for  the  'benefit 
of  his  fkmily,  provided  no  threat  or  intimation  of  other 
parties  he  held  out,  showing  an  intention  to  advance  or  support 
any  claim  against  the  property."  The  testator  then,  after  giving 
some  other  legacies  out  of  the  same  stopk,  amountii^  in  tfae> 
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ifhole  to  llOOil  stock,  stated  that  he  should  dispose  of  the  re- 
maining 200L  stook  of  the  said  78007.  at  the  conclusion  of  his 
will.  The  testatOT  then  bequeathed  to  his  grandchild,  William 
Mantz  Coghlan,  (an  in&nt  son  of  his  son,  William  Marcus  Gogh- 
Ian,)  his  India  stock,  (commonly  called  one  star,)  equal  to  the 
present  price  of  that  stock,  about  25001 ;  the  said  stock  not  to  be 
saleable  or  transferable  until  he  should  attain  the  age  of  twenty- 
one  years,  but  the  interest  to  be  available  for  his  education  and 
support,  subject  to  the  management  and  control  of  his  father,  or 
his  mother,  in  the  event  of  his. father's  death.  And  he  gave  to 
his  said  grandson  agold-hilted  sword,  and  several  other  gold  and 
silver  articles  of  value,  (which  were  specified  in  the  will,)  includ- 
ing certain  gold  snuff-boxes.  In  the  event  of  his  above  named 
grandchild,  William  Mantz  Coghlan,  not  living  to  attain  the  age 
of  twenty-one  years,  he  directed  that  the  aforesaid  India  stock, 
together  with  the  other  valuable  articles  collectively  bequeathed 
to  him,  were  to  devolve  to  his  next  eldest  brother,  and  so  on  in 
succeanon  to  the  male  children  of  his  aforesaid  son,  William 
Marcus  Oogblan,  to  be  kept  as  heir-looms  in  the  fkmily,  and  in 
the  care  and  under  the  management  of  their  father  aforesaid. 

The  testator  then,  after  stating  that  he  had  between  2002.  and 
8002L  in  the  hands  of  his  ligent,  Mr.  Muspratt,  proceeded  as  fol- 
lows : — "  Of  ihe  2002.  stock  remaining  undisposed  of  heretofore 
in  this  will,  as  the  surplus  of  the  78002. 3Z.  10s.  per  cents,  I  hereby 
request  my  much  valued  firiend,  &c.(a)  [whom  I  have 
taken  the  liberty  to  nominate  as  my  'executors  to  act  [*250] 
in  the  disposal  of  my  property  as  mentioned  in  the  fore- 
going columns  and  according]  to  the  statement  which  I  have 
hastily  made  of  the  same,  and  to  defray  any  necessary  expenses 
out  of  the  surplus  2002."  And  the  testator  directed,  that^  if  the 
20021  were  not  sufficient  to  defray  the  expenses,  they  were  to  be 
paid  out  of  the  money  in  the  hands  of  Mr.  Muspratt 

The  testator,  by  a  codicil,  dated  the  9th  April,  1842,  appointed 
CSaptain  John  Coghlan  Fitzgerald  to  act  as  executor  in  oonjuno- 

(a)  Here  followed  the  names  and  descriptioDa  of  two  executors;  but  the  name 
and  description  of  the  latter,  tQgetiier  with  the  words  indaded  between  braoketsy 
"irare  afterwards  erased  with  a  pen. 
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lion  with  the  executors  named  in  his  will ;  and  he  earnestly  en- 
treated  his  executors  to  lose  no  thne  in  disposing  of  the  stock 
mentioned  in  his  will  in  payment  of  the  legacies  thereby  devised. 
He  then  devised  20021  to  his  servant,  Ann  Davis;  and  he  directed 
that  the  wine  in  the  house  in  which  he  then  lived  should  be  di- 
vided amongst  his  executors.  Then  he  said,  "  I  Jeave  the  sur- 
plus of  my  money  in  the  funds  to  be  appropriated,  as  my  execu- 
tors think  proper,  among  the  several  legatees.  My  debts  are 
very  few,"  &c.  Then  followed  a  statement  of  one  or  two  debts, 
very  small  in  amount ;  and  then  some  specific  bequests,  as  house- 
hold linen,  &c. 

By  a  codicil,  dated  the  25th  April,  1842,  the  testator  appointed 
Francis  Bogers  Coghlan  to  be  an  executor,  in  the  room  of  one 
of  the  two  executors  named  in  th6  will,  and  to  act  in  conjunction 
with  his  executors  Admiral  Ingleby  and  Captain  Fitzgerald. 
The  codicil  then  proceeds  thus : — "  The  gold  snuff-box  bearing 
the  crest  of  Admiral  Ingleby,  I  beg  may  be  returned  to  him,  to- 
gether with  all  other  snuff-boxes  which  I  generally  use.  My 
sword,  sent  home  by  my  said  son  Major  William  Coghlan,  which 
he  took  at  the  storming  and  capture  of  Ghuznee,  in  the  East  In- 
dies, I  beg  may  be  returned  to  him  by  Captain  Fitzgerald.  As 
there  appears  a  surplus  remaining  after  the  legacies  aforesaid  are 
paid,  which  I  beg  they  may  be  with  all  possible  dispatch,  I  beg 
my  friends  herein  named  to  distribute  the  same  among 
[*251]  the  children  of  my  said  son  *William,  now  in  England, 
I  believe  near  Blackheath.  It  may  be  given  to  their 
grandmother  for  their  use  and  benefit"' 

The  bill  was  filed  by  the  executors,  for  the  purpose  of  obtain- 
ing the  directions  of  the  court 

The  following  questions  were  made : — 

1st.  Whether  Mrs.  Grant  took  an  absolute  interest,  (either  re- 
stricted or  not  during  her  life  to  her  separate  use,)  dr  an  interest 
for  life  only  in  the  100021  stock,  mentioned  in  connection  widi 
her  name? 

2dly.  Whether  John  Coghlan  was  entitled  to  either  of  the  sums 
of  200L  stock  mentioned  in  conjiection  with  his  name ;  the  &cts 
being  that  the  property  at  Crookhaven,  mentioned  by  the  testa- 


CASES  m  CHANeEaY;  251 

1846. — ^Inglefield  v.  Coghlan. 

tor,  VTBS  recovered  from  John  Coghlan,  in  the  testator's  lifetime, 
in  an  action  of  ejectment,  and  that  the  testator  paid  the  costs  of 
the  action  ?        « 

8dly.  Whether,  there  being  a  surplus  of  the  TSOOt  stock,  it 
was  to  be  considered  as  having  devolved  under  the  first  codicil 
to  the  executors,  for  the  purposes  mentioned  in  that  codicil,  or 
under  the  second  codicU^  to  the  children  of  William  Coghlan, 
resident  in  England?  This  surplus  appeared  to  have  arisen 
from  the  circumstance  of  the  testator  having  originally  given 
larger  sums  of  stock  than  1000?.  each  to  his  son  William  and 
Mrs.  Grant;  the  word  '^ one"  in  the  will  being,  in  each  casOy 
written  on  an  erasure.(a) 

4thly.  Whether,  supposing  the  surplus  stock  went  to  the  exe- 
cutors under  the  first  codicil,  they  could,  in  the  exercise 
of  the  discretion  given  to  them  by  that  codicil  as  *to    [*252] 
the  distribution  of  the  stock,  omit  any  of  the  legatees 
named  in  the  will? 

Mr.  Simpkmson  and  Mr.  Bortan,  for  the  plaintifGs. 

Uix.  Dufnergnej  for  the  defendants  William  M.  Coghlan  and 
Joh^  Grant 

Mr.  HaUetty  for  the  defendant  Mrs.  Grant. 

Mr.  Mqlins  and  Mr.  SouAgate,  for  the  inftot  children  of  Wil- 
liam Coghlan. 

(a)  It  was  stated  at  the  bar  that  the  wcm)  erased  in  eadi  case  was  "twa"  Sap- 
poamg  it  to  be  so.  the  £7600  stodc  would  be  distributed  thus: — 

M^jor  Coghlan, £2000 

Mrs.  Grant) 2000 

Testator's  wife, 1000 

Maria  Thomas^ •  400 

Daniel  Coghlan, 200 

John  Goghl^  (double  legacy,) 400 

Other  legacies^            1100 

Soiptua  stocky 200 

£7800 

yoL.lL  80 
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Upon  the  first  point  it  was  observed,  that  it  was  clear  that  the 
testator  meant  to  dispose  of  the  whole  73002.  stock  absolatel  j, 
and  not  to  reserve  oat  of  it  any  reversionary  interest ;  and,  there- 
fore, as  it  was  possible  to  construe  the  100021  stock  as  absolutely 
given  to  Mrs.  Grant,  the  will  ought  to  be  so  read.  The  gift 
would  be  absolute  if  the  words  ^'  solely  and  entirely  for  her  own 
use  and  bex^fit  during  her  life"  were  considered  as  inclosed  in  a 
parenthesis.  Throughout  the  whole  will  the  bequests  were  im- 
mediate and  absolute,  except  that  the  legacy  of  William  Mantz 
Coghlan  was  to  go  over  in  the  event  of  his  dying  under  twenty- 
one.  The  cases  of  MorraJl  v.  SuJUon{fl)  and  Eeece  v.  Sted{b)  were 
referred  to. 

Upon  the  third  point  it  was  ai^ed,  in  fekvor  of  the  in&nt  chil- 
dren of  Major  Coghlan,  that  the  testator,  when  he  made  the  first 
codicil,  must  have  considered  that  he  was  dealing  only  with  the 
small  surplus  of  20021  stock  mentioned  in  his  will,  and  must 
have  forgotten  the  circumstances  of  the  erasures.  It  was  evident 
that  he  did  not  think  he  was  disposing  of  so  large  a  surplus  as 

220021  But)  whatever  were  his  views  at  that  time,  the 
P263]    bequest  of  the  'surplus  stock  in  the  first  codicil  must  be 

held  to  be  revoked  by  the  bequest  of  the  surplus  in  the 
last ;  otherwise  there  was  little  or  nothing  upon  which  the  latter 
bequest  could  operate,  as,  with  the  exception  of  the  surplus  stock, 
and  the  chattels  which  the  testator  had  specifically  bequeathed,  his 
property  was  of  small  amount  in  value,  and  consisted  merely  of 
specific  chattels,  as  articles  of  fbmiture,  accoutrements,  snuff- 
boxes, &C. 

Ths  Yice-Chancellob,  upon  the  third  point,  said,  that  it 
would  be  too  dangerous,  for  the  sake  of  giving  all  the  effect  that 
he  could  wish  to  the  residuary  bequest  to  the  in&nt  children  of 
Major  Coghlan,  to  hold  that  the  bequest  of  the  surplus  stock  to 
the  executors  contained  in  the  first  codicil  was  revoked  by  the 
second  codicil.  It  was  highly  probable  that  when  the  testator 
made  the  first  codicil  he  did  not  bear  in  mind  that  the  surplus 

(a)  iBeav.  i^S;  6  Bmt.  100,  (&)  3  Si%  233. 
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Stock  was  80  large;  but  that  was  merely  matter  of  conjecture. 
The  first  codicil  must  stand  unless  controlled  by  the  second ;  but 
there  was  nothing,  in  his  opinion,  in  the  second  codicil  which 
had  that  effect  The  residuary  gift  to  the  children  was  so  ex- 
pressed as  to  embrace  other  property. 

» 
His  Honor's  decision  on  the  other  points  will  appear  firom  the 

minutes  of  the  decree. 

Dtclabs,  that  the  defendant  Mra.  Grant  is  only  entitled  to  a  life  interest  in  the 
lOOOl  stock  legacj  given  to  her  for  her  separate  ose ;  and  that,  sul^ject  tOBuch  life 
interest,  Uie  said  legacy  passes  under  the  residuary  bequest  contained  in  the  first 
oodidl  to  the  will  of  the  testator,  of  the  surplus  of  the  testator's  money  in  the  funds. 
Declare,  that  John  Ooghlan  is  entitled,  under  the  testator's  will,  to  two  legacies  of 
3002.  stock  each;  and,  it  appearing^that  one  of  such  legacies  has  already  been  paid, 
it  is  ordered,  that  the  second  of  such  legacies  of  2001  be  paid  to  the  said  John 
Coghlan.  by  the  plaintiff,  Samuel  Wood  Inglefield.  Declare,  that  the  residue  of 
the  said  testator's  stodk  was  bequeathed  by  the  firstcodicU  to  his  will,  for  the  bene- 
fit of  the  legatees  named  in  his  said  will,  to  be  apportioned  amongst  the  said  lega- 
tees, inchiding  the  defendant  Isabel  Gogbkn,  according  to  tho  discretion  of  tbd 
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^y  a  post-nuptial  settlement^  reciting  that  a  sum  of  stocky  originally  standing  in  the 
name  of  the  wife,  had  been  transferred  into  tliose  of  trustees,  and  that  it  had- 
been  agreed  that  a  promissory  note  for  5001  given  to  the  wife  by  her  brother, 
should  be  cancelled,  and  that  he  should  give  his  bond  to  the  trustees  for  the 
amount,  it  was  witnessed,  agreed  and  declared  that  the  trustees  should  stand  pos- 
aessed  of  these  foods,  in  trust  to  pay  the  interest  and  dividends  to  the  husband  for 
life;  then  to  the  wife  for  life;  and,  upon  the  death  of  the  survivor,  to  trsnafer  th» 
funds  to  the  children  of  the  marriage  and,  in  case  there  should  be  no  children,  then 
to  such  persons  as  the  wife  should  by  deed  or  will,  during  and  notwithstanding  her 
oovertnre,  appoint;  and,  in  defeult  of  such  appointment,  to  the  husband,  hia  eze- 
caton,  administrators,  and  assigns.  There  were  no  children  of  the  marriage.  T^ 
wife  survived  the  husband : — BUd,  that  in  the  event  of  the  death  of  the  wUb- 
without  making  a  valid  appointment,  the  fond  would  bebng  to  the  husband'a 
personal  representative^  as  having  been  reduced  into  the  husband's  possession  by 
the  setUement 
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Bj  a  marriage  eettlement,  the  wife  baa  powei^  notwithstanding  "  her  coTerturev*'  to 
appoint  to  the  children  of  the  marriage ;  and,  in  default  of  aach  children,  she  haa 
a  power,  "  during  and  notwithatanding*'  her  coverture,  to  appoint  to  other  per- 
Bona.  The  latter  power  cannot  be  exeidsed  during  her  widowhood.  Qwtref 
"vdiether  the  former  can? 

By  an  indenture,  dated  the  17th  March,  1813,  made  between 
William  Stephens  and  Susanna  his  wife  of  the  one  part,  and  Fran- 
cis Montgomery  and  John  Bumham  of  the  other  part,  after  re- 
citing that  the  said  William  Stephens  had  lately  intermarried 
with  the  said  Susanna  his  wife,  and  that  the  said  Susanna  Stephens 
was,  at  the  time  of  such  marriage,  possessed  of,  or  interested  in, 
or  entitled  to  the  sum  of  500i  secured  to  her  by  the  promissory 
note  of  her  brother,  John  Ward,  and  also  to  the  sum  of  700^  4iL 
per  Cent.  Bank  Annuities ;  and  that  it  had  been  agreed  that  Ward 
should  give  his  bond  to  Montgomery  and  Bumham,  to  secure 
the  payment  of  500Z.  and  interest ;  and  that  the  700L  stock  should 
be  transferred  to  them  upon  the  trusts  after  declared ;  and  reci- 
ting that,  in  pursuance  and  part  perfi)rmanoe  of  the  said  recited 
agreement,  the  said  Susanna  Stephens  had,  on  or  befor^  the  day 
of  the  date  of  the  present  indenture,  by  and  with  the  consent  and 
approbation  of  her  husband,  the  said  William  Stephens,  duly 
transferred  the  said  sum  of  70021  stock  into  the  names  of  the  said 
trustees  in  the  transfer  books  kept  for  that  purpose  in  the  Bank 
of  England :  it  was  witnessed,  that  it  wa3  a^p'eed  by  and  between 
all  the  said  parties  thereto,  that  the  said  promissory  note  should 
be  given  up  and  cancelled,  and  that  a  bond,  as  before  mentioned, 
should  be  given  by  Ward  to  the  trustees  for  securing  the  sum 
of  60021  and  interest.    And  it  was  thereby  covenanted  concluded, 

declared,  and  agreed,  upon,  by,  and  between  all  the  said 
[^265]    parties  thereto,  that  the  said  bond  was  so  given,  or  *in- 

tended  to  be  given,  by  the  said  Joj^n  Ward  to  the  said 
trustees,  and  the  said  700Z.  stock  wos^  assigned  and  transferred 
to  them  upon  the  trust  after  mentioned ;  that  is  to  say,  upon  trust 
to  pay  the  dividends  and  interest  to  William  Stephens  and  his 
assigns,  during  his  life ;  and,  after  his  decease,  to  Susanna  Ste- 
phens and  her  assigns  for  her  life ;  and,  after  the  decease  of  the 
survivor  of  them,  upon  trust  to  pay,  transfer,  and  assign  the  cap- 
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ital  unto  and  amongst  all  and  every  such  one  or  more  of  the 
child  or  children  of  the  said  William  Stephens  by  the  said  Sn- 
fianna  his  wife,  in  such  parts,  shares,  or  proportions^  at  such  time, 
in  such  manner  or  form,  and  subject  to  such  conditipns,  restric- 
tions, and  limitations  as  the  said  Susanna  Stephens,  at  any  time 
or  timeSy  notwithstanding  her  coverture,  by  any  deed  or  writing, 
with  or  without  power, of  revocation,  or  by  her  l^t  will  and  tes- 
tament, in  writing,  or  by  any  writing  purporting  to  be,  or  in  the 
nature  of  a  will,  to  be  by  her  duly  signed,  sealed,  and  delivered  in 
the  presence  of,  and  to  be  attested  by  two  or  more  credible  fat- 
nesses, should  give,  direct,  limit,  or  appoint  the  same;  and,  in 
de&ult  of  such  appointment,  upon  trust  to  pay  and  transfer  the 
said  stock,  moneys,  and  premises,  to  and  amongst  the  children  of 
the  said  William  Stephens,  by  the  said  Susanna  his  wife,  as  therein 
mentioned ;  but,  in  case  there  should  be  no  such  child  or  children, 
then  upon  trust  to  pay,  assign,  and  transfer  the  said  stock,  moneys, 
and  premises,  unto  or  amongst  such  person  or  persons,  and  in 
such  parts,  shares,  and  proportions,  at  such  times,  and  in  such 
manner  and  form,  and  subject  to  such  conditions,  restrictions,  and 
limitations  as  the  said  Susanna,  the  wife  of  the  said  William  Ste 
phena,  at  any  time  or  times,  during  and  notwithstanding  her 
coverture,  by  any  deed  or  deeds,  writing  or  writings,  with  or 
without  power  of  revocation,  or  by  her  last  will  and  testament  in 
writing,  or  any  writing  purporting  to  be,  or  in  the  nature  of  a 
will,  to  be  by  her  duly  executed  in  manner  aforesaid, 
should  give,  direct,  limit,  or  ^appoint  the  same ;  and,  in  [*2663 
de&ult  of  such  appointment,  upon  trust  to  pay  and  trans- 
fer the  same  stock,  trust  moneys,  and  premises,  unto  the  said 
William  Stephens,  his  executors,  administrators,  and  assigns. 

The  stock  was  transferred,  and  the  bond  was  executed,  accord* 
ing  to  the  settlement  It  did  not  appear,  however,  that  the  pro* 
missory  note  had  been  cancelled. 

There  was  no  issue  of  the  marriage.  The  husband  died  in  the 
year  1819,  and  the  wife  in  1840. 

The  bill  was  filed,  by  the  surviving  trustee  under  the  settle- 
ment against  the  executor  and  the  residuary  legatee  of  the  hus- 
band, and  against  the  person  named  as  executor  imder  a  testa- 
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xnentarj  iostrument,  alleged  to  have  been  executed  in  1816  by 
the  wife,  and  certain  persons  claiming  the  trust  funds  bj  virtue 
of  that  instrument,  prajing  that  it  might  be  declared  who  waa 
entitled  to  the  trust  funda^  namely,  the  J£500  secured  by  the  bond, 
and  the  700  stock. 

The  first  question  was,  whether  the  husband  had  reduced  the 
funds  into  possession,  so  as  to  be  entitled,  in  default  of  children, 
and  in  default  of  a  valid  appointment  by  the  wifci  to  the  absolute 
interest  on  the  death  of  his  wife. 

Mr.  Russell  and  Mr.  Hall^  for  the  plainti£ 

Mx.  Teed  and  Mr.  Foohs^  for  the  executors,  and  some  of  the  par- 
ties beneficially  interested  under  the  wife's  will. — ^The  agreement^ 
by  the  husband,  that  the  fund  shall  be  the  subject  of  settlement, 
is  not  such  a  reduction  of  the  property  into  his  possession  as  to 
entitle  his  representatives  to  that  portion  of  it  of  which  no  trust 
is  declared :  Byland  v.  Smith,{a)  Wcdl  v.  TomUna(m,{b)  Wildman 
V.  Wildman.{c)  Now,  the  declaration  in  the  settlement,  that,  in 
de&ult  of  an  appointment  by  the  wife,  the  trustees  are  to  trana- 
.  fer  the  fond  to  the  husband,  his  executors,  &c,  is 
1^*257]  ^equivalent  to  no  declaration ;  it  gives  no  farther  effect 
to  the  rights  of  the  husband  than  would  legally  have  had 
place  if  the  settl^nent  had  been  silent  upon  them.  In  Wall  v. 
Tomlintfon  there  was  an  ultimate  limitation  to  the  survivor  of  the 
husband  ^nd  wife;  the  wife  happened  to  survive,  and  Sir  W, 
Onmt  held  that  she  was  entitled ;  but  we  submit  (hat  she  was 
held  entitled,  not  by  force  of  the  settlement,  but  by  survivorship. 
If  in  this  case  the  fund  had  been  invested  in  the  names  of  trustees, 
without  any  declaration,  the  husband  could  not  have  called  for  a 
transfer  of  it  to  himself  without  making  a  settlepient  on  the  wife ; 
and  even  a  declaration  of  trust  of  the  wife's  property,  coupled 
with  an  assignment  to  a  trustee,  is  not  sufScient,  if  there  be  not 
an  actual  reception  by  the  husband  of  the  fund,  in  the  character 
of  husband :   WaS  v.  TomUnson.    Here  there  never  was  a  mari- 

(ft)  1  tf  jL  k  Cr.  63.  (b)  16  Vei.  413.  («)  9  Yes.  174. 
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tal  right ;  it  was  excladed  by  the  assignment ;  and  the  princiifles 
of  Scatuen  y.  Blun({a)  apply.  A  contrary  view  would  seem  to 
lead  to  this  result  in  cases  like  the  present ;  namely,  that  after  the 
wife's  property  had  been  invested  in  the  names  of  trustees  without 
a  declaration,  the  husband  might,  by  some  subsequent  separate 
act  of  his  own,  at  any  period  of  his  life,  be  considered  to  have 
reduced  the  property  into  possession ;  or  even  the  acts  of  his 
assignee  might  be  held  to  have  that  e£fect  But  this  would  lead 
to  much  inconvenience.  At  all  events,  in  the  present  case,  the 
promissory  note  has  not  been  reduced  into  possession,  and  the 
wife  was  entitled  to  it  by  survivorship :  Nash  v.  Nash^{b)  Phil- 
Udcirk  V.  PluckweJl^{c)  Gaters  v.  Jl£adeley.{d) 

Mr,  Swanston^  amicus  Ourice,  referred  to  Wornbtvell  v.  Laver.{e) 

*Mr.  Cfkandlessy  for  the  defendant  John  Ward,  (whose  [^58] 
debt  for  £600  had  been  conditionally  remitted  by  the 
will  of  Mrs.  Stevens,)  contended,  that  the  note  being  uncancelled, 
tlie  money  due  upon  it  must  be  considered  as  never  having  been 
received  by  the  trustees ;  and,  consequently,  that,  as  to  that  por- 
tion of  the  trust  fund,  the  wife's  right  by  survivorship  must  pre* 
vail.  In  Wombioea  v.  Laver  the  trustees  actually  received  the 
money. 

Mr.  TeecL —  WombweH^  v.  Laver  and  Byhnd  v.  SmiA^  cannot 
stand  tog^er. 

Mr.  StdebotUmij  Mr.  Prior^  and  Mr.  Sdumberg  appeared  for  other 
defendants. 

The  Yics-Chancellob. — ^The  &cts  of  this  case  are.  these : 
A  woman,  being  the  payee  of  a  promissory  note,  or  at  least  hold« 
ing  a  promissory  note,  and  having  a .  legal  title  to  receive  the 

(a)  7  Ve&  294.  Q>)  2  MadcL  133.  (c)  2  M.  A  a  393. 

(4  6  M.  A  W.  423. 

(«)  2  Sim.  660.  See  OgUinder  v.  Baskn^  1  Yem.  396;  Eanasa  v.  WOier^  8  Jnr. 
209,  362. 
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money,  and  having  also  stock  standing  ^in  hername^  marriesi  and 
after  the  marriage  the  hnsband  determines  on  this  oouise :  he 
directs  a  settlement  to  be  made,  upon  certain  trusts,  of  both  the 
promissory  note  and  the  stock,  and  that  the  persoit  fix>m  -whom 
the  promissory  note  was  due  shall  give  a  bond  instead  of  it,  thi^ 
the  bond  shall  be  to  certain  trustees  for  the  purposes  of  the  setde* 
ment,  and  that  the  stock  shall  be  transferred  to  the  trustees  for 
thbse^  purposes.  This  is  done.  The  trustees  accept  the  trust ; 
the  maker  of  the  promissory  note  gives  the  bond  to  the  trustees, 
and  the  husband  transfers,  or  causes  to  be  transferred,  the  stock 
into  the  names  of  the  same  trustees.  I  am  of  opinion  that  the 
whole  of  the  facts  which  I  have  mentioned  must  be  considered  as 
forming  one  transaction;  and,  treating  them  as  forming  one 
transaction,  that  there  was  a  complete  reduction  into  possession^ 

as  agdnst  the  wife's  right  by  survivorship.  It  is  suggested, 
[^69]    that  the  promissory  note  has  not  beeu  destroyed,  *that 

it  is  now  in  existence.  Assuming  it  to  be  so,  I  think 
that  circumstance  immaterial,  because  it  is  plain  upon  the  ftcts, 
that  the  bond  was  given  in  satisfaction  of  the  note,  and  that  no 
aetion  could  afterwards  be  sustained  upon  the  note ;  it  was  gone 
by  satisfaction.  The  note,  therefore,  was  no  more.  The  mere 
circumstance,  that  the  paper  exists  undestroyed,  if  it  does  exist 
lindestroyed,  is  nothing.  It  caunot  be  truly  said  that  the  hus- 
band, having  a  right  to  receive  the  money,  and  to  transfer  the 
stock  into  his  own  name,  could  not  effectually  cause  the  note  and 
the  stock  to  be  vested  in  other  persons.  Such  a  proposition  has 
not  been,  and  could  scarcely  be,  advanced.  The  mere  name  into 
which  the  stock  is  transferred,  the  mere  hand  into  which  the 
money  is  paid,  is  immaterial  I  agree,  that^  in  the  case  of  a 
woman  having  a  chose  in  actum^  whether  legal  or  equitable,  the 
mere  circumstance  of  the  legal  title  being  changed  (without  more) 
does  not  in  general  affect  her :  as,  for  instance,  i^  in  this  case, 
instead  of  an  agreement  for  a  settlement  having  been  entered  into, 
and  an  effectual  arrangement  made  for  that  purpose,  the  husband 
had  had  in  his  mind  a  floating  or  uncertain  idea  of  making  a 
settlement^  and,  with  a  view  to  that  object,  had  procured  the 
debtor  to  give  his  bond  to  A.  B.  or  0.  D.,  and  before  he  had 
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zoolyed  on  any  trust,  or  before  any  trust  was  declared,  had  died ; 
in  all  probability  tbe  wife's  right  by  sorvivorship  would  not  have 
been  aGEected,  becanse  only  the  legal  title,  and  not  the  beneficial 
interest,  would  have  been  affected.  Possibly,  also,  a  case  of  diffi- 
culty might  have  arisen,  such  as  that  mentioned  by  Mr.  Fooks. 
I^  fer  instance,  the  husband,  having  caused  the  legal  title  to  be 
changed,  and  done  nothing  else,  had  afterwards,  by  a  distinst 
transaction,  made  a  dedaiation  of  trust,  there  being  a  plain,  sen- 
sible chasm  between  the  two  transactions,  the  wife's  title 
would  possibly  not  have  been  affected.  But  that  *is  not  [*260] 
this  case ;  here  the  whole  of  the  circumstances  form  one 
single,  complete,  and  entire  transaction.  The  husband  might 
have  released  the  debt,  but  he  does  not ;  he  determines  to  have 
a  bond  instead  of  the  promissory  note,  and  to  have  it  settled 
upon  certain  trusts.  All  this  is  done,  and  there  is  a  declaration 
of  the  trusts*  I  am  of  opinion  that  it  is  as  binding  and  effectual 
a  transaction  as  if  he  had  received  the  money  himself.  So  with 
the  stock. 

With  SooAcm  v.  Bhmt  I  entirely  agree.  With  the  result  of 
each  of  the  cases  of  Wall  v.  Tomlinson  and  ByJand  v.  Smith 
I  also  agree, — whether  with  everything  that  is  reported  to 
have  been  said  by  the  court  on  either  occasion,  I  need  not 
say.  With  the  substantial  result  of  those  cases  I  agree,  for 
this  reason :  as  I  understand  them,  the  property  had  been  made 
to  change  hands  with  a  view  to  an  intended  settlement:  in  each 
case  the  change  was  such,  the  circumstances  were  such,  that,  if 
the  settlement  were  treated  as  effectual,  the  wife  was  entitled ; 
but  if  the  settlement  were  not  effectual,  then  there  was  no  trust, 
and  nothing  but  the  l^al  title  changed ;  and  therefore,  in  that 
view,  the  wife  was  entitled.  [1]    With  reference  to  the  case  of 

» 

[1]  In  Ryland  y.  SmUh^  (1  My.  ft  Cr.  63  J  a  married  woman  being  entitled  under 
a  will  to  stock  and  to  cash,  forming  a  part  of  a  residaei  her  husband  wrote  to  one 
of  the  executors,  requesting  that  the  stock  should  be  transferred  into  the  name  of 
certain  trustees,  for  the  wife^s  separate  use,  and  that  the  cash  should  be  paid  to 
himselfl  These  requests  were  complied  with.  The  husband  employed  part  of  the 
cwh  in  increasing  the  amount  of  the  stock.  He  afterwards  became  bankrupt  and 
died.    It  was  held  that  the  stock  traaafiuTBd  by  the  azeoaUv  was  not  reduced  into 

Vol.  IL  81 
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WonibtveU  v.  Laver^  as  it  is  not  neceasaiy  to  intimate,  any  opinion 
upon  it^  I  wish  to  be  considered  as  not  doing  so.  I  decide  thia 
case  as  I  should  have  done  if  WambweU  y.  Lover  had  never  ex- 
isted. 


Juh/  21sL — ^The  other  question  was,  whether  the  will  of  iSfrs. 

Stephens,  dated  the  28d  August,  1840,  was  a  valid  eze- 

[^61]    cution  of  the  second  power  contained  in  t£e  *setdement. 

The  parties  who  disputed  its  validity  alleged  that  it  was 

neither  sealed  nor  properly  attested,  and  that  there  was  no  proof 

that  it  had  been  made  during  covertuze. 

Mr.  Teed  and  Mr.  Iboks^  without  admitting  that  the  power  had 
been  executed  at  any  other  time  than  during  coverture,  never- 
theless contended  tb&t  it  was  not  necessary  that  it  should  be  exe- 
cuted during  that  time.  They  referred  to  Horeeman  v.  Alibaf,{a) 
J^eacock  V.  Monk^Qi)  Pride  v.  Ibdks,{cy 

The  Yigb-Chakcellor. — ^This  property  could  not  be  settled 
without  the  husband's  consent  It  was  settled,  first  of  all,  on  the 
children  of  the  marriage,  and,  as  I  undu^tand  it^  of  that  marriage 

(a)  1  J.  ft  W.  381.  (&)  3  Yea.  sen.  190, 191.  (e)  3  Bmt.  430. 

poesenion  by  tZte  Inuband,  and  therefors  belonged  to  the  wife  bj  surviyonhip;  but 
that  the  aaaigneee  under  the  bankraptqy  were  entitled  to  the  increase  made  l^  the 
bnaband.  In  WaU  ▼.  JbffUkuon,  (16  Yea.  413))  it  was  held  that  stock,  the  property 
of  a  married  womaoi  was  not  redooed  into  possession,  so  as  to  vest  in  her  hnsbao^ 
by  a  transfer  to  him  merely  as  trustee. 

A  legacy  to  a  married  woman  is  not  sufficiently  reduced  into  possession  by  an 
iqn>ropriation  by  the  execution  of  a  mortgage  to  the  same  amount,  so  as  to  present 
the  survivorship  of  the  wife  upon  ttie  death  of  her  husband.  BhmU  v.  BuUandt  6 
Yes.  616.  Possession  taken  by  the  husband  as  executor  of  the  testator,  will  not 
prevent  the  wife's  right  xo  survivorship.  WaBace  v.  IfaUk^mVf  3  Gall  Bepu  447. 
Kor  is  a  recognizance^  taken  in  the  orphans*  court,  in  the  name  of  the  husband  and 
the  wife,  for  the  wife's  proportion,  in  money,  of  the  value  of  her  &ther*s  real  estate^ 
such  an  appropriation.  Lodge  y.  HamOtonCa  Adm,,  3  Serg.  ft  Bawle,  491.  Property 
of  the  wife^  which,  mider  an  order  in  the  suit  of  a  husband  and  wile,  for  distribu- 
lion,  has  been  converted  into  money,  in  the  hands  of  a  commissioner  or  administra- 
tor, is  still  not  reduced  to  possession  by  the  husband.  Bemidi  v.  JXKnghamf  2 
Dana's  Rep.  438. 
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only,  in  such  shares  and  manner  as  the  wife  should,  at  any  time 
or  times,  notwithstanding  her  coverture,  by  any  deed  or  deeds, 
whether  with  or  without  power  of  revocation,  or  by  her  last  will 
and  testament,  in  writing,  &o.,  (following  a  form  usually  adopted 
in  such  cases,)  direct  or  appoint    Now,  it  may  be  said  that  the 
words  ''  notwithstanding  her  coverture"  might  not  have  prevent- 
ed her  from  making  an  appointment  in  &vor  of  her  children 
when  a  widow.    I  give  no  opinion  upon  that  point     But  the 
intention,  that  she  should  appoint  in  &vor  of  her  own  children 
of  that  marriage  when  a  widow,  was  well  consistent  with  the  in* 
tention,  that^  if  there  were  no  children  of  that  marriage,  she 
should  not  appoint  to  any  one  else.    The  two  matters  are  very 
distinct :  when  the  instrument  comes  to  provide  for  the  possible 
event  of  there  being  no  children,  the  phraseology  is  changed.    It 
is  not,  as  it  was  before,  "  notwithstanding  her  coverture,'^  but  the 
expression  is,  ''  during  and  notwithstanding  her  cover- 
ture.^   I  think  that  the  ^husband  may  probably  have    [*262] 
been  very  willing  to  allow  the  wife  to  appoint  to  his 
children  when  a  widow,  but  not  so  well  content,  in  de&ult  of 
children,  to  give  her  the  power  of  making  a  will  in  &vor  of  any 
one  who  might  obtain  an  influence  over  her  after  his  death. 

fEis  Honor  then  addressed  himself  to  the  other  questions,  and 
concluded  by  directing  certain  inquiries,  with  a  view  to  the  fu« 
tore  argument  of  those  questions.] 


TWININO  V.  POWSLL. 

1846:  Jnltjr  Ittb,  24th. 

A  testatrix,  in  loco  pareniia  to  A.,  beqoeathed  10,0<KNL  tteriing  to  IC,  and  after- 
wafds  tnoflfeired  12,0002.  consols  into  the  joint  names  of  hsnsif  and  H. :  Beli, 
under  the  drcamstanoes  of  the  osse,  that  the  transfer  yna  sn  ademption  or  satis- 
'  &ction  of  the  legacy. 

▲  legacy  is  given  to  It,  with  a  contingent  limitation  over  to  N.  in  the  event  of  IL 
dying  without  children.  The  legacy  to  11  is  adeemed  by  a  subsequent  gift  to 
It,  in  the  iifbtime  of  the  testatrix,  to  which  no  limitation  hi  ikvor  of  N.  is  attadh* 


I 
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ed.  The  legacy  is  not  merely  adeemed  aa  to  ll-i  bat  alao  eztingnidied  as  toK. 
Devise  of  the  bonae  in  Camden-place,  and  "all  theran,"  to  11  fiv  life;  "at  her 
death  I  give  and  bequeath  the  bonae,  Ac.,  fta,  to  my  nephew  T.  and  his  heira." 
After  the  death  of  M^  T.  ia  entitled  to  all  the  diattela  which  were  in  in  the  bonae 
at  the  testatrix's  death,  except  the  conanmsWe  srticlaa. 

Elizabeth  Wei^h,  by  her  will,  dated  the  6th  Deoexnber, 
1841,  bequeathed  as  follows : — **  In  the  name  of  God,  Amen.  I, 
Elizabeth  Welsh,  widow,  of  Camden-place,  Bath,  do  make  and 
publish  this  my  last  will  and  testament.  I  desire  to  be  buried 
in  the  vault  with  my  dear  husband,  without  parade.  I  desire 
that  all  my  debts  and  legacies  be  paid  within  half  a  year  from 
my  death.  I  appoint  my  brother,  James  Powell,  my  nephew, 
Aldred  Twining,  and  Doctor  Cockbum,  dean  of  York,  my  exe- 
cutors; and  I  give  200Z.  to  each.  I  give  to  my  brother,  John 
Bobert  Smythies^  10002. ;  and  to  my  sister,  Elizabeth  Mary  Twi- 
ning, lOOOZ. ;  and  to  each  of  their  children,  10021  I  give  to  my 
dear  adopted  child,  Lydia  Mosse,  if  residing  with  me  at  my  death, 
or  not  permanently  absent,  10,0007.  money.  (The  house  in  Cam- 
den-place, and  all  therein,  to  hold  for  her  life.  At  her 
[^68]  death  I  give  and  ^bequeath  the  house,  &c,  &c.,  to  my 
nephew  and  god-son,  Richard  Twining,  and  his  heirs.) 
I  give  to  the  school  at  Lymstone,  built  by  me,  2002.  To  the 
five  following  charities  in  Bath,  2002.  eacL  [Here  followed  the 
names  of  five  charitable  institutions,  and  some  further  pecuniary 
bequests.]  All  the  rest  of  my  real  and  personal  property  to  my 
brother  and  niece,  James  and  Mary  Powell ;  and,  should  Lydia 
Mosse  or  Mary  Powell  haveoo  diildren,  at  their  death  I  wish 
the  property  I  have  so  left  to  be  given  in  charity.  In  stating 
this  I  am  fulfilling  my  dear  departed  husband's  wish." 

The  bill  was  filed  by  Aldred  Twining;  against  the  other  exe- 
cutors and  the  several  parties  interested  in  the  questions  raised 
by  the  bill,  for  the  purpose  of  obtaining  the  direction  of  the 
Court  in  the  administration  of  the  testatrix's  estate.  The  ques- 
tions raised  were,  Ist,  Whether  a  transfer  which  had  been  made 
by  the  testatrix  in  her  life,  of  the  sum  of  12,000i  Consols  into 
the  joint  names  of  herself  and  Lydia  Mosse,  operated  as  an 
ademption  and  satis&ction  of  the  bequest  of  10,00021  sterling  to 
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lydia  Moese.  2ndly, What  was  the  effect  of  the  words  "  &c.  &c.'' 
in  the  gift  of  the  "  house,  &c.  &c.'*  (the  house"  being  freehold)  to 
Bichard  Twining  and  his  heirs.  8dly,  What  was  the  true  con- 
struction of  the  gift  of  the  residue ;  and  whether,  in  any  event, 
the  gift  over  of  the  property  mentioned  in  the  residuary  clause 
in  fiivor  of  charity  was  good.  4th]y,  Supposing  the  legacy  of 
10,0002.  to  have  been  satisfied  as  regarded  Lydia  Mosse,  yet  whe- 
ther, in  the  event  of  her  dying  without  leaving  a  child,  it  was  to 
be  considered  as  extinguished,  so  a&  not  to  be  applicable  to  cha* 
ritable  purposes. 

With  reference  to  the  first  point,  the  Master  found  that  the 
testatriz,  in  a  conversation  with  her  banker,  which  took  place  in 
May,  1842,  inquired  of  him  in  what  manner  she  could  save  the 
legacy  duty  on  the  sum  which  she  had  given  to  Lydia  Mosse  by 
her  will,  and  whether  a  transfer  of  stock  into  the  joint  names  of 
herself  and  Lydia  Mosse  would  have  that  effect ;  that 
the  banker  expressed  his  belief  *in  the  affirmative,  but  [^64] 
thought  it  advisable  to  consult  his  solicitors  on  the  sub- 
ject ;  and  that  he  afterwards,  by  letter,  communicated  to  the  tes- 
tatrix the  opinion  of  the  solicitors,  which  was  to  the  effect  that 
the  plan  proposed  would  effect  the  wishes  of  the  testatrix,  but 
there  should  be  some  letter  or  some  document  to  be  kept  by 
Lydia  Mosse,  showing  what  were  the  testatrix's  intentions  in 
making  the  transfer.  That  the  testatrix  afterwards,  in  the 
months  of  June  and  July,  1842,  caused  a  transfer  to  be  made 
through  the  same  banker  of  several  sums,  amounting  in  the 
whole  to  12,000^.  Consols,  into  the  joint  names  of  herself  and 
Lydia  Mosse.  The  Master  also  found,  that  the  words  "  10,00021 
money  "  in  the  original  will  of  the  testatrix  were  crossed  out  in 
ink ;  and  that  a  memorandum  was  added  at  the  foot  of  the  will, 
in  the  handwriting  of  the  testatrix,  in  these  words :  "  I  have 
erased  the  gift  of  10,0001  to  Lydia  Moese,  having  provided  for 
her  in  my  life.  Elizabeth  Welsh,  Jiily  8th,  1842."  That  the 
erasure  and  memorandum  w'ere  not  contained  in  the  probate 
copy  of  the  will,  not  having  been  attested.  The  Master  further 
found,  after  stating  certain  circumstances  connected  with  that 
subject,  that  the  testatrix  had  for  many  years,  and  at  the  time  of 
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ber  decease,  stood  in  loco  parentis  to  Ly dia  Mosae ;  and  thatLjdia 
Mosse  was  residing  with  her  at  tbe  time  of  her  decease.  And 
the  Master  found,  that  the  stock  so  transferred  was  intended  as  a 
provision  for  Lydia  Mosse,  and  to  be  her  absolute  property  on 
the  death  6f  the  testatrix. 

With  reference  to  the  second  point,  the  Master,  in  the  fiflh 
schedule  to  his  report^  set  forth  a  list  of  the  chattels  which  were 
in  the  house  in  Camden  place  at  the  time  of  the  testatrix's  death. 
These  included  plate,  jewels,  books,  prints,  pictures,  articles  of 
yertu,  furniture,  linen,  wines,  and  wearing-apparel. 

After  the  commencement  of  the  suit  James  Powell  died,  and 
the  suit  was  revived  against  Mary  Powell,  who  was  his  daughter 

and  administratrix.   , 
[^66]        ^^The  cause  now  came  on  forbearing  for  further  direc- 
tions. 

Mr.  Wigram  and  Mr.  Cfharka  HdB^  for  the  plaintiflEl 

Mr.  JSusadl  and  Mr.  ToOer^  for  the  defendant  Mary  Powell, 
contiended,  upon  the  second  point,  that  the  gift  of  the  "  bouse, 
&c  &c."  being  to  Bichard  Twining  and  his  heirs,  must  be  oonm- 
dered  only  as  a  gift  of  the  house  with  its  appurtenances,  and  not 
as  a  gift  of  the  house  and  the  chattels  contained  in  it,  notwith- 
standing the  previous  gift  of  the  house  and  ''  all  therein  "  to 
Lydia  Mosse  for  life.  Upon  the  third  point,  they  contended,  ihat 
the  gift  over  of  the  residue,  as  stated  in  the  residuary  clause,  was 
void  for  uncertainty ;  Baker  v.*  Newton  ^a)  but  that,  supposing, 
under  any  circumstances,  the  gift  over  could  take  effect,  it  would 
be  good  only  to  the  extent  of  Mary  Powell's  original  interest  in 
the  sesidue,  and  not  as  to  that  part  of  it  which  she  took  as  repre- 
sentative of  her  £ither.  It  was  dear,  from  the  circumstance  of  her 
mentioning  the  daughter's  death  only,  and  not  that  of  the  fiither, 
that  the  testatrix  did  not  contemplate  a  joint  tenancy  between 
the  £stther  and  daughter:  Sheppard  v.  Oitbom.Q>)  Perhaps, 
however,  it  was  not  necessary  to  carry  the  argument  so  &r.    A 

(a)  2  Bear.  Ill  (5)  S  Atk.  44t 
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oonditional  1*  oitation  oyer  of  a  moiety  would  hot  preyent  the 
joint  tenancy. 

Mr.  Simfkmaon  and  Mr.  Hood^  for  the  defendant  Bicliard 
Twining  the  younger  and  otheiiB. 

Mr.  SwansUm  and  Mr.  Haldan^  for  the  defendant  Lydia  Mosae. 

Mr.  Tfmple^  for  uome  of  the  next  of  kin  of  the  testatrix  con- 
tended, that  the  gift  oyer  "  in  charity  "  upon  the  death 
*of  Lydia  Moase  and  Mary  Powell  without  children  was    [^66] 
yoid,  as  being  of  too  a  general  nature :  iiaru^y.jKtfAo^       ' 
DuTham,{fi) 

Mr.  Wray,  for  the  Attorney-General,  contended,  upon  the  first 
point,  that,  supposing  the  10,00021  legacy  giyen  to  Lydia  Mosse 
to  be  adeemed  by  the  gift  to  her  of  the  12,00021  Consols,  yet  she 
could  only  take  the  latter  gift  upon  the  same  terms  and  subject 
to  the  same  contingencies  as  the  former;  and,  therefore,  if  she 
died  without  children,  it  would  bp  applicable  to  tlie  purposes  of 
charity.  At  all  eyents,  the  Court  would  make  some  proyision 
out  of  the  residue  for  this  contingency ;  it  was  difficult  to  see  how 
the  gift  oyer  could  properly  be  affected  by  the  ademption. 

The  Yice  Chancellor  said,  that^  in  his  opinion,  it  was  per- 
fectly dear  that  the  phrase  '^  house,  &c.  &c."  meant  the  house  in 
Camden-plaoe,  and  all  thereiD.(i)  i^  * 

With  respect  to  other  parts  of  the  case, —  ' 

His  Honor  said,  that,  from  the  eyidence  which  had  been  laid 
before  the  Master,  he  considered  that  it  was  the  testatrix's  inten- 
tion that  Miss  Mosse  should  take  the  stock  placed  in  the  joint 

(a)9ye8.399;  10  ye&  622. 

q>)  As  to  the  force  of  the  words  **«!  eefera,"  in  a  wii;  see  SUignn  y.  Sk/igneSf 
ICoseler,  296;  KmdaUr.  KendaU^  4  Bosa  360;  " other  things^'*  IVq^brdv.  Berrige, 
1  Eq.  Ge.  Abr.  201,  pL  U:  "other  effects,"  Hotham y.  SiObm,  16  yes.  319 :  *' other 
goods,  cbsttelB,  and  effects,"  Parker  y.  JfarehairU,  1  Y.  A  C.  a  G.  290:  '*aU  things 
not  before  bequeathed,"  Oooky^  Oakky^  1  P.  W.  302:  ''eyeiything  else  at  my 
house,"  Boon  t.  Ckfn^or^  %  Yes.  sen.  279. 
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names  of  the  testatrix  and  herself  absolatelj  without  any  contin- 
gent trust  in  favor  of  charity. 

As  to  the  residuary  clause,  his  opinion  was,  that  the  testatrix 
meant  to  say,  and  had  sufficiently  said,  this :  ''  Should  Lydia 

Mosse  leave  no  child  at  her  death,  I  wish  the  10,0001 
[*267]    which  I  have  so  left  to  her — ^and  should  Mary  *Powell 

leave  no  child  at  her  death,  I  wish  the  share  of  the  re- 
sidue which  I  have  so  left  to  her — to  be  given  in  charity." 


July  24ft. — ^The  Vice-Chancellor. — In  this  case  the  resi- 
duary personal  estate  of  the  testatrix  belongs  to  Miss  Powell  al> 
solutely,  either  in  her  own  right,  or  both  in  her  own  right  and 
in  the  right  of  Mr.  James  Powell,  whose  personal  representative 
she  is,  subject  to  this, — that  a  moiety  of  it,  so  far  as  capable  of 
being  bequeathed  for  charitable  purposes,  will,  in  the  event  <rf 
Miss  Poweir  dying  without  leaving  a  child,  be  from  that  time 
applicable  to  charitable  purposes ;  and  subject  to  the  question  as 
to  the  lO.OOOZ.  of  which  I  ani  now  to  dispose. 

The  claim  of  the  Attorney-Gteneral  in  res{)ect  of  the  10,0001 
is  one  that  created  some  difficulty  in  my  mind.  As  to  Miss 
Mosse,  that  legacy  was  adeemed  or  satisfied,  and  I  think  that 
Miss  Mosse,  surviving  the  testatrix,  was  intended  by  her  to  be- 
come, and  accordingly  is,  absolutely  entitled  to  the  stock  by 
means  of  which  it  was  adeemed  or  satisfied.  The  question  is, 
whether,  the  stock  being  exempt  from  any  provision  in  favor  of 
charity,  and  Miss  Mosse  beinff  barred  of  any  interest  or  claim 
under  the  will  in  respect  of  the  10,0002.,  there  is  still  an  effectual 
testamentary  provision  in  feivor  of  charity  as  to  that  sum,  in  the 
possible  event  of  her  dying  without  leaving  a  child,  as  I  think 
there  would  have  been  had  there  been  no  ademption,  no  satis&c- 
tion.  This  question,  I  repeat,  has  appeared  to  me  one  of  some 
embarrassment ;  but  I  have  come  to  the  conclusion  that  the  tes- 
tatrix cannot  be  held  to  have  intended,  that,  in  the  event  of  the 
legacy  of  10,000^  being,  in  her  lifetime,  adeemed  or  satisfied  as 
to  Miss  Mosse  by  the  testatrix,  who,  it  is  plain,  had  placed  her- 
self before  the  will,  and  considered  herself  at  the  date 
[*268]    *of  the  will,  in  loco  parentis  towards  Miss  MoflSSi  it 
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should  not  be  held  extingaished  for  every  purpoee,  and  should 
not,  therefore,  be  considered  as  falling  absolutely  into  the  resi- 
due. I  think  that  I  decide  in  conformity  with  the  intention  of 
the  testatrix,  and  am  not  contravening  any  rule  of  law,  in  say- 
ing that  the  legacy  of  10,00021,  as  a  legacy,  is. extinguished,  and 
has  &llen  with  the  residue. 

Dmolame,  that  the  defendant  Lydia  Mosse  is  absolately  entitled  to  the  som  of 
13,00<ML,  32.  per  cent  Consolidated  Bank  Annuitieai  in  the  Master's  report  mentioned 
Id  have  been  transferred  into  the  joint  names  of  Elizabeth  Welsh,  the  testatrix  in 
the  pleadings  mentioned,  and  the  said  Lydia  Mosse.  Declare,  that  the  legacy  of 
10,000t,  bequeathed  by  the  said  Elizabeth  Welsh  to  the  said  defendant  Lydia  Mosse^ 
was  aatasfled  by  such  transfer  of  the  said  sum  of  12,00021,  31  per  cent  Consolidated 
Bank  Annuities,  and  that  such  legacy  is  extingaished  and  has  fallen  into  the  resi- 
duei  And  declare^  that  the  said  defendant  Lydia  Mosse  is,  under  the  said  testa- 
trix's will,  entitled,  for  her  life,  to  the  bouse  in  Camden-plaoe,  in  the  said  will  men.- 
tioned,  and  the  personal  chattels  contained  in  the  fifth  schedule  to  the  Master's  re- 
port, other  than  the  wines  and  liquors  therein  mentioned,  and  that  she  is  entitled  to 
such  wines  and  liquors  absolutely;  and  that  the  said  Richard  Twining  the  younger 
k,  under  the  said  testatrix's  will,  entitled,  subject  to  the  life  interest  therein  of  the 
said  defendant  I^dia  Mosse,  to  the  said  house  and  personal  chattels,  exoept  the  said 
wines  and  liquors.  Let  the  defendant  Lydia  Mosse  sign  an  inventory  of  the  chat- 
tels Qontained  in  tiie  house  in  Gamden-plaoe^  exoept  the  said  wines  and  liquors, 
anoh  inventory  to  be  deponted  with  the  Master.  «  «  «  Declare,  that  the  de- 
fendant Mary  Powell,  in  her  own  right,  or  in  her  own  right  and  the  right  of  James 
Powell  deceased,  is  entitled  absolutely  to  the  dear  residuary  personal  estate  of  the 
testatrix,  except  that,  in  the  event  of  the  said  Mazy  Powell  dying  without  having  a 
«hJ]d  living  at  her  death,  one  moiety  of  such  dear  residue  (exdudhig  certain  sped- 
lled  items)  wiU  fiom  that  time  be  applicable  to  charitable  purposes.  And,  the  de- 
fendant Mary  Powell,  by  her  counsel,  consenting  thereto,  let  the  plaintiflT  and  the 
defendant  W.  Cockbum,  within  one  month  from  the  date  of  the  Master's  report,  to 
be  made  in  pursuance  of  this  order,  transfer  into  the  name  and  with  the  privity  of 
the  Acoountant-Qeneral,  in  trust  in  this  cause,  to  an  aocount  to  be  entitled,  fto,  such 
sum  of  31  per  cent  Bank  Annuities  as  the  Master  shall  find  to  represent  the  afore- 
nid  moiety  of  the  sud  dear  residuary  personal  estate ;  and  the  Aooountant-General 
is  to  declare  the  trust  thereof  accordingly,  subject  to  the  fiirther  order  of  the  court 
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[*269]  *Boss  V.  Boss. 

1846:  July  19th. 

Testator  bequeatbed  tajGr.  two  some  of  stocl^  and^  is  case  of  his  death  in  the  teeta- 
tator*8  lifetime  without  iaaue,  the  two  sums  were  to  be  equally  divided  amongst 
the  testator's  nieces  thereinafter  named,  wnder  ihe  amme  ocmdiHons  and  restridiona 
as  were  themnafler  menHon/ed  respecting  the  aeveroL  bequests  thereinofier  mentioned 
to  (hem  respective  gwen.  The  testator  then  gaye  13,90O2.  stock  to  trustees,  upon 
trust  to  pay  the  dividends  (jm  thirds)  to  the  testator's  three  nieces,  ▲.  B^  and  OL, 
Ihr  their  lives,  and,  after  their  respective  deaths,  to  transfer  the  capital  (in  thirds) 
to  the  children  of  the  nieces ;  with  limitations  over,  in  the  nature  of  cross  remain- 
ders, in  the  event  of  any  of  the  nieces  dying  without  leaving  children;  with  an 
ultimate  limitation,  in  the  event  of  all  tiie  nieces  dying  without  leaving  diildrsn, 
in  &vor  of  the  residuary  legatee,  a  stranger.  G.  died,  without  issue,  in  the  testa- 
tor's lifetime.  The  nieces  had  children:  Seld^  that  the  children  took  the  same 
interests  in  the  stock  given  to  G-.  as  they  did  in  the  12,O00L  consols. 

Thomas  Gally,  by  his  will,  dated  the  10th  June,  1807,  be- 
queathed to  his  sister,  Janet  Gaily,  an  annuity  of  5021  during  her 
life,  to  be  paid  half-yearly,  and  the  first  half-yearly  payment  to 
be  made  out  of  the  first  dividend  which  might  be  received  after 
his  decease  in  the  41  per  cent  Consolidated  Bank  Annuities 
standing  in  his  name  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England ;  and,  after  beques^thing  certain  Long  An* 
unities  and  making  certain  other  bequests,  he  gave  as  follows, 
namely,  "I  give  and  bequeath  to  my  nephew,  G^eorge  Boss^ 
80007.,  SI  per  cent.  Consolidated  Bank  Annuities,  part  of  that 
stock  now  standing  in  my  name  in  the  books  of  the  Governor 
aiid  Company  of  the  Bank  of  England ;  and  I  also  give  and  be- 
queath unto  the  said  George  Bo^  from  and  after  the  death  of  my 
said  sister,  Janet  Gaily,  10002.,  part  of  my  stock  of  41  per  cent 
Bank  Annuities ;  and,  in  case  of  his  death  in  my  life  without 
lawful  issue,  my  will  is,  that  the  said  two  sums  be  equally  divi* 
ded  amongst  my  three  nieces  hereinaftier  named,  under  the  same 
conditions  and  restrictions  as  are  hereinafter  mentioned  respect- 
ing the  several  bequests  hereinafter  mentioned  to  them  respec- 
tively given."  The  testator  then,  after  making  a  farther  bequest 
to  George  Boss,  gave  unto  Bichard  Grant  and  Charles  Gaily 
12,00021,  SI  per  cent  Consolidated  Bank  Annuities,  other  part 
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of  that  stock  then  standing  in  his,  the  testator's,  name,  upon 
trust  to  pay,  apply,  and  dispose  of  one  third  part  of  the  £vi- 
dends  thereof  as  and  when  the  some  should  become  due, 
unto  and  for  the  benefit  of  his  niece  Christian  Boss,  *the  [^70] 
wife  of  William  Boss,  for  and  during  her  natural  life, 
for  her  sole  and  peculiar  use  and  benefit,  and  not  to  be  subject 
to  the  debts,  control,  or  engagements  of  her  then  or  any  after- 
taken  husband ;  her  receipt  alone  (to  be  signed  by  ber  after  such 
dividends  should  become  payable,  and  not  by  way  of  anticipa- 
tion) to  be  the  only  effectual  release  and  discharge  for  the  same ; 
and,  from  and  after  the  decease  of  bis  said  niece  Christian  Boss, 
then  upon  trusty  as  to  the  said  400021,  8L  per  cent  Consolidated 
Bank  Annuities,  one  third  part  of  ^d  12,0002.  like  annuities,  to 
transfer,  pay,  and  dispose  of  the  same  unto  and  for  the  benefit 
of  all  and  every  the  child  and  children  of  the  said  Christian  Boas 
who  should  be  living  at  the  time  of  her  decease,  and  of  the  issue, 
if  any,  then  living,  of  such  of  her  children  as  might  have  died 
in  her  life;  each  of  her  said  surviving  children  to  take  an  equal 
share ;  and  the  issue,  if  more  than  one,  of  such  of  her  children  as 
might  have  died  in  her  lifetime,  to  take  equally  among  them  the 
part  or  share  which  their  parent  would  have  been  entitled  to  if 
he  or  she  had  survived  the  said  Christian  Boss ;  and  if  but  one, 
then  to  take  a  child's  share.  The  Jbestator  then  proceeded  to  de- 
clare the  trusts  of  the  other  two  third  parts  of  the  12,0002.  Con- 
solidated Bank  Annuities,  which  were  in  favor  of  his  two  other 
nieces,  Catherine  M'Bae,  wife  of  William  M'Bae^  and  Ann  Bose, 
wife  of  William  Bose,  and  their  respective  children  and  issue, 
and  were  similar  to  those  which  he  had  declared  as  to  the  first- 
mentioned  one-third  part  of  the  same  in  favor  of  Christian  Boss 
and  her  children  and  issue. 

The  testator  then  directed,  that,  in  case  either  of  his  nieces 
ahould  die  without  leaving  children  or  issue  as  before  mentioned, 
the  share  of  the  niece  or  nieces  so  dying  in  idie  12,00021  consols 
ahould  go  to  the  surviving  nieces  or  niece  during  their  respective 
lives  for  their  separate  use,  and  thed  to  their  or  her  children  or 
issue,  in  the  same  shares,  proportions,  and  manner  as  had 
been  declared  ^concerning  the  original  shares;  and    [^71] 
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that,  if  all  the  nieces  sbould  die  without  children  or  iasue,  as 
before  mentioned,  then  that  the  said  sum  of  12,0002^  consols 
should  sink  into  and  become  part  of  the  testator's  residuary  per- 
sonal estate.  And,  after  making  various  other  bequests,  the  tes- 
tator gave  all  the  rest,  residue,  and  remainder  of  his  real  and  per- 
sonal estate  to  the  said  Charles  Gaily,  his  heirs,  executors,  ad- 
ministrators, and  assigns;  afid  he  appointed  Bobert  Grant  and 
Charles  Gaily  his  executors. 

The  testator  died  in  the  year  1810. 

George  Boss  died,  without  issue,  in  the  testator's  lifetime. 

Catherine  M'Bae  and  Ann  Boss  died  many  years  since,  but 
after  the  testator,  each  leaving  children. 

Two  third  parts  of  the  £3000  Consols,  as  well  as  of  the  £12,000 
Consols,  had  been  paid  \>y  the  testator's  executors  to  the  children 
of  Catherine  M'Bae  and  Ann  Boss;  the  remaining  one-third 
being  set  apart,  during  the  life  of  Christian  Boss,  for  the  benefit 
of  her  issue.  Christian  Boss,  however,  claimed  an  absolute  in- 
terest  in  £1000  Consols,  the  remaining  one  third  part  of  the 
£8000  Consols. 

The  bill  was  filed  by  Donald  Boss,  one  of  the  children  of  Chris- 
tian Boss,  against  his  mother,  and  her  other  children  and  other 
persons,  for  the  purpose  of  taking,  the  opinion  of  the  Court^ 
whether  Christian  was  entitled  absolutely,  or  whether  she  was 
entitled  for  life  only,  and  her  children  in  remainder,  to  the  £1000 
Consols. 

The  cause  was  heard  upon  the  demurrer  of  Christian  Boss. 

« 
Mr.  Wigram  and  Mr.  ToUer^  for  the  demurrer. 

Mr.  HusseU  and  Mr.  E.  Mmtoffu,  for  the  bill.(a) 

[♦272]        *Thb  Viob-Chanokllor.— If  the  will  had  stopped 

at  the  words  ''be  equally  divided  amongst  my  three 

nieces  hereinafter  named,"  that  would  have  given  them  the  ab- 

(a)  No  authority  was  otted  in  aigomen^  bat  ICr.  BumU  aftarwaxdi  reftrrad  the 
raportar  to  Mtbtm  ▼.  Awdry^  6  Yes.  466. 
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Bolute  interest  equivalent  to  a  fee-simple  in  lances,  out  of  which 
any  number  of  minor  interests  may  be  carved  within  the  limits 
allowed  by  law.  Bat  the  will  goes  on  thus :  '^  Under  the  same 
conditions  and  restrictions  as  are  hereinafter  mentioned  respecting 
the  several  bequests  hereinafter  mentioned  to  them  respectively 
given.^  Now,  the  "bequests"  "given"  are  interests  to  them  for 
life,  and  then  for  their  children,  with  limitations  in  the  nature  of 
cross  remainders  between  them,  and  limitations  over  in  favor  of 
a  stranger.  The  words  "  conditions  and  restrictions"  are  used  for 
placing  the  absolute  interest  in  a  restricted  state.  In  whose  favor 
is  that  to  be  ?  It  would  be  too  strict  and.  harsh  an  interpretation 
to  say,  merely  in  favor  of  the  residuary  legatee.  It  must  be  in 
&vor  of  some  person  or  persons.  The  words  must,  I  think,  be 
considered  as  intimating  the  manner  in  which,  and  the  persons 
in  favor  of  whom,  the  absolute  interest  was  to  be  carved  and 
divided.  The  absolute  interest  is  to  be  divided  in  the  same  man- 
ner as  the  absolute  interest  in  the  other  property  which  he  aft;er- 
wards  gives. 

It  is  true,  that  this  interest  is  not  given  with  th^  intervention 
of  trustees,  and  that  the  others  are  so  given ;  but  he  says,  "  under 
the  same  conditions  and  restrictions  as  are  hereinaft;er  mentioned 
respecting  the  several  bequests  hereinafter  mentioned  to  them 
respectively  given."  I  think,  that,  by  the  word  "  bequests,"  the 
testator  means  capital  stock ;  and  that,  by  the  words  "  to  them 
respectively  given,"  he  refers  to  the  bequests  in  which  the  nieces 
and  their  children  are  the  persons  chiefly  interested.  I  doubted, 
at  first,  whether  the  effect  of  air  the  words  together  was  not  to 
cut  down  the  gift  of  these  two  sums. to  a  gift  to  the  ladies 
for  their  lives ;  but  I  am  of  opinion  *that  the  testator  [*278] 
meant  to  say,  and  has  said,  that  these  two  sums  were  to 
be  settled  in  the  same  way  as  the  12;0002.  Consols. 
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Ex  PASTE  MoLTKEux— Ik  the  Matter  of  the  Livsrfool 

AND  Manchester  Railwat  Act. 

1846:  Jttl7  28d,  Slat 

Upon  the  oonstraction  of  a  railway  act,  the  Court  declined  to  make  any  order  aa  to ' 

the  ooata  of  an  application  by  yendora  to  have  payment  oat  of  oomt  of  part  of 

the  pnrehaae-moneyi  and  inveetment  of  the  remaindec 

The  railway  coropanj,  under  the  proviaioiis  of  their  act,  (stat 
7  Geo.  4,  c.  xlix,)  had  purchased  certain  lands  of  the  petitioners^ 
who,  at  the  time  of  the  contract^  came  within  the  description  of 
''incapacitated  persons"  mentioned  in  the  act  The  petitioners 
were  entitled  in  equal  fourth  parts  to  the  land  in  question.  The 
purchase-money  had  been  paid  into  court  under  the  Slst  section. 
The  petition  prayed  the  payment  of  three  fourth  parts  to  the 
persons  entitled  to  them,  and  the  investment  in  the  purchase  of 
stock  of  the  remaining  fourth  part  for  the  benefit  of  the  other 
party.  » 

The  only  question  was,  whether  the  costs  of  the  present  peti- 
tion and  incidental  thereto  should  be  borne  by  the  petitioners  or 
the  company. 

The  66th  section  provides,  that^  where,  by  reason  of  any  disa- 
bility or  incapacity  of  the  person  or  persons  or  corporation  en- 
titled to  any  lands,  tenements,  or  hereditaments  to  be  purchased, 
taken,  or  used  under  the  authority  of  this  act,  the  purchase-money 
ibr  the  same  shall  be  required  to  be  paid  into  the  Bank  of  Eng- 
land, or  to  be  applied  in  the  purchase  of  other  lands,  tenements, 
or  hereditaments,  to  be  settled  to  the  like  uses  in  pursuance  of 
this  act,  it  shall  be  lawful  for  the  court  to  coder  the  expenses  of 
all  purchases  from  time  to  time  to  be  naade  in  pursuance  of  this 
act,  or  so  much  of  such  expenses  as  the  Court  shall  deem  reason- 
able, together  with  the  necessary  costs  and  chai*ges  of 
[^74]  obtaining  *such  order,  to  be  paid  by  the  said  company 
out  of  the  moneys  to  be  received  by  virtue  of  the  act 

Mr.  Chapman  Barber^  for  the  petition,  relied  on  Blx  parte 
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Trafford^id)  Ex  parte  N'orihunck,{b)  and  JSx  parte  The  Bishop  of 
Dur}iam^{c)  as  authorities  to  show  that  the  petitioners  were  enti- 
tled to  their  costs,  to  be  paid  bj  the  company. 

Mr.  FoUettf  for  the  company,  said  that  the  course  of  practice  in 
the  Court  of  Chancery  in  regard  to  costs  of  this  description  had 
differed  from  that  of  the  Court  of  Exchequer ;  and  he  referred  to 
Mc  parte  Chohe.{d) 

The  case  In  re  Isaadfe)  was  also  mentioned. 

The  Yice-Chanoellob  said,  that^  considering  ihe  conflict  of 
authorities,  he  was  disposed  to  ask  the  Lord  Chancellor  to  hear 
the  case.  He  afterwards,  however,  at  the  request  of  the  partieS| 
that  he  would  consider  the  point. 


July  Slst — ^The  Vicb-Chancellor. — ^The  only  point  reserved 
upon  this  petition  was  as  to  the  costs.  Upon  the  moral  justice 
of  the  case  merely,  the  railway  company  seemed  to  me  the  par- 
ties that  ought  wholly  to  bear  them ;  nor  am  I  sure,  that,  had 
the  decisions  bearing  on  the  question  which  have  taken  place  in 
the  Court  of.  Chancery  not  taken  place, — ^were  precedent  out  of 
the  way,  I  should  not  have  thought  it  judicially  right  so  to  deal 
with  the  matter.  On  this  pointy  however,  I  give  no  opinion ; 
for  I  should,  as  it  appears  to  me,  be  acting  inconsistently  with  the 
letter  and  spirit  of  a  series  of  decisions  that  have  been 
pronounced  in  this  court,  were  I  to  *order  the  company  [*275] 
t6  pay  the  petitioner's  costs  of  the  petition.  • 

Upon  the  ground  of  those  cases^  firom  which  (without  saying 
whether,  in  their  absence,  I  should  or  should  not  have  come  to 
the  same  conclusion)  I  think  that  I  ought  not  to  depart^  J  give 
no  costs  on  either  side,  either  as  to  so  much  of  the  petition  as 
seeks  to  have  a  portion  of  the  money  paid  out  of  Court,  or  as 
to  so  much  of  it  as  seeks  to  have  a  portion  of  the  money  invest- 
ed in  the  purchase  of  Bank  Annuities.  I  do  not  act  upon  my 
own  opinion.    I  consider  that  a  mode  and  form  of  decision  has 

(a)  2  T.  ft  a  632.  (ft)  1  T.  ft  0. 160.  (e)  8  Y.  ft  G.  690. 

(d)  1  Jor.  639.  («)  4  IfyL  ft  Or.  11. 
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been  adopted  in  this  Coort^  which  I  canDot  but  follow  without 
exercising  any  judgment  or  opinion  of  mj  own.  I  must^  how- 
ever unwillingly,  refuse  the  petitioners  their  costa 


PiDGKLBY  V.  Bawling. 

1846 :  July  19ih. 

As  between  tenant  for  life  and  remainderman,  the  thinnings  of  fir  trees  under  tweotj 
Tears  of  age  belong  to  the  tenant  Ibr  life. 

The  Yice-Chancellor  held,  that,  as  between  tenant  for  life 
and  remainderman,  the  thinnings  of  fir  trees  under  twenty  yeais 
of  *age  belong  to  the  tenant  for  life. 

Mr.  FoUett^  for  the  petition. 

Mr.  Moore,  oonircu 

The  case  of  Bex  y.  Inhabitants  of  Ferryhndge{(i)  was  mentioned. 


[*276ri  *SAin)KR  V.  Sandeb 

1846 :  July  22nd. 

Decree  for  a  dissolution  of  partnerdiip^  on  the  ground  of  insanity  as  fSrom  the  date 
of  the  decree. 

On  a  bill  filed  by  one  partner  against  his  co-partner  for  a  dis- 
solution of  the  partnership,  on  the  ground  of  the  insanity  of  the 
defendant,  the  Vice'Cnancdbr  decreed  a  dissolution  as  fix>m  the 
date  of  the  decree. 

The  case  of  Besch  v.  FroUc/i{a)  was  mentioned. 

(a)  1  B.  ft  0.  dt6.  (b)  FhilHps,  VtX 
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Mbhoraioxa. 

In  Trinity  Vacation,  1845,  Sir  WaUam  WOb  FoVett,  her 
Majesty's  Attorney-General,  died ;  and  thereupon  Sir  Ftederick 
Thesiger^  her  Majesty's  Solidtor-Qeneral,  was  appointed  Attor- 
ney-General 

Fitsrcy  KleUy,  Esq.,  one  of  her  Majesty's  Counsel,  was  ap- 
pointed her  Majesty's  Solicitor-General,  and  shortly  afterwards 
received  the  honor  of  Knighthood. 

In  the  same  Vacation,  Mr*  Serjeant  Shee  received  a  patent  of 
Precedence ;  and  Hobert  AUeUy  Esq.,  of  Gray's  Inn,  was  called 
to  the  degree  of  the  Coi^  and  gave  rings  with  the  motto  "  Ek 
per  tot  casusy 


♦Clough  v.  Fbknch  [*277] 

1845 :  Nov.  10th. 

In  the  admuustnition  of  assets  in  a  court  of  eqnitj,  a  debt  for  arrears  of  rent  has 
priority  over  simple  contract  debts;  but  an  executor  or  administrator  will  not  be 
personally  responsible  for  payment  of  simple  contract  debts,  In  priority  to  a  debt 
fi>r  arrears  of  rent,  of  which  he  has  no  noUoe. 

V 

The  bill  was  filed  by  the  plaintiff  on  behalf  of  himself  and 
all  other  the  creditors  of  an  intestate,  against  the  administratrix 
(Mrs.  French)  and  the  heir-at-law  of  the  intestate,  praying  the 
usual  relief  in  a  creditors'  suit  It  appeared  that  the  intestate 
had  been  tenant  from  year  to  year  to  the  plaintiff;  that  he  died 
in  October,  1834,  indebted  to  the  plaintiff  in  the  sum  of  1452L  for 
rent ;  and  that,  on  the  19th  November  in  the  same  year,  the 
plaintiff  distrained  upon  the  £um  occupied  by  the  intestate  and 
obtained  882. 

ToL.IL  88 


277  CASES  IN  CHANCERY. 


.184(k — dough  y.  French. 


The  Master  reported  the  personalty  to  be  insufficient  for  pay- 
ment of  the  debts,  and  that  there  was  a  balance  due  to  the  ad- 
ministratrix. The  Master,  however,  had  given  the  administra- 
trix credit  for  several  sums  paid  by  her  in  discharge  of  simple 
contract  debts^  exceeding  the  balance  still  due  to  the  plaintiff  in 
respect  of  rent. 

The  plaintiff  accordingly  took  exceptions  to  the  report^  the 
heads  of  exception  being,  firftt,  that  the  Master  ought  not  to  have 
allowed  the  payments  made  by  the  administratrix  in  respect  of 
the  simple  contract  debts  in  priority  to  the  plaintiff  ^s  debt ;  and, 
secondly,  that  the  balance  found  to  the  administratrix  was  not^ 
in  fact,  due  to  her. 

It  appeared,  that  the  Master,  though  admitting  the  plaintiff's 
legal  right  in  priority  to  simple  oontract  creditors,  had  acted 
upon  what  had  been  represented  to  him  to  be  the  graeral  prac- 
tice in  these  cases  in  the  Master's  Offices. 

Mr.  Kenyan  Parker  and  Mr.  BoU^  for  the  exceptions,  relied 
upon  WiOjett  v.  EarU^{(i)  Oage  v.  ilcftm,(6)  PhiUips  v.^Zee,(c)  and 
l^umpaon  v.  I%cwnjpson.(d) 

[^78]  *Mr.  Swanston^  contra^  contended,  that  it  was  not  the 
practice  in  courts  of  equity  to  treat  rent  due  on  a  parol 
demise  in  priority  over  simple  contract  debts,  and  here  the  plain- 
tiff came  into  court  as  a  simple  contract  creditor ;  he  did  not  sug- 
gest or  insist  upon  the  rule  of  law  by  his  bill,  but  insisted  upon 
it  by  way  of  exception.  He  could  not  call  upon  the  administra- 
trix to  pay  up,  unless  she  knew  of  his  demand  before  she  paid 
the  debts  in  question:  Hawldna  v.  DayS^  [The  Vioe-Chancdbr. 
— ^Did  she  make  ike  paypients  after  the  distress  ?]    Yes. 

The  Vicb-Chancellob — ^I  never  heard  of  such  a  rule  of 
practice  as  that  which  has  been  mentioned.  In  Thompson  v. 
Thompson^  the  law  is  stated  by  Mr.  Baron  Wood,  in  the  presenee 

(a)  1  Yem.  490.  Qf)  1  JVeem.  513.  (e)  Id.  262. 

((Q  9  Prioe,  46i.  («)  AxnbL  160. 
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of  Lord  Chief  Baron  Bichards,  who  did  not  suggest  the  existence 
of  such  a  practice.    I  cannot  act  against  a  clear  rule  of  law. 

DbclarE)  that,  if  the  intestate,  at  his  decease,  was  indebted  to  the  pladntiff  for 
rent;  under  a  demise  of  land,  of  which  the  plaintiff  was  seized,  by  the  plaintiff  to  the 
intestate,  sach  debt  was  entitled  to  priority  of  payment  over  the  ordinary  simple 
contract  debts  of  the  intestate;  and  that  the  defendants,  Mr.  and  Mr&  French,  are 
not  entitled  .to  be  allowed  against  the  plaintiff  such  (if  any)  payments  as  they,  or 
either  of  them,  made  in  respect  of  such  ordinary  simple  contract  debts,  with  notice 
of  such  debt  for  rent  And  with  that  declalation,  refer  jthe  matter  bade  to  the 
Master. 


♦WooDWABD  V.  Miller  [*279] 

1846:  Not.  11th. 

At  the  sale  of  an  estate  by  public  auction,  one  of  the  conditions  being  that  the  high- 
eat  bidder  should  be  the  purchaser,  a  person  attended  who  had  no  intention  of  be- 
ing a  purchaser,  but  was  employed  by  the  vendor  to  hid  in  order  to  prerent  the 
property  from  being  sold  at  an  undervalue ;  and  thte  person  made  several  biddinga^ 
tiU  he  reached  the  sum  of  6602L  when  he  ceased  to  bid.  The  property  was  after- 
wards purchased  for  6901  Upon  the  purchaser  objecting  to  perform  his  oontracti 
on  thP  ground  that  puffers  had  been  employed  at  the  sale,  the  Court  decreed  spe- 
cial performance,  the  purchaser  declining  to  have  the  validity  of  the  contract  tried 
in  a  court  of  law.  Quertf  whether  the  declarations  of  an  auctioneer,  at  a  sale,  to 
the  effect  that  there  are  no  puffers,  are  receivable  in  evidence,  unless  the  expres- 
sions used  are  put  in  issue  by  the  pleadings? 

In  November,  1841,  the  pkintiiflb,  as  executors  of  John  His- 
oock,  put  up  certain  leasehold  property  of  their  testator  for  sale 
by  public  auction,  at  Ghuraway's,  in  lots.  By  the  conditions  of 
sale,  the  highest  bidder  was  to  be  the  purchaser,  and  no  bidder 
was  to  offer  less  than  52.  at  one  bidding.  The  defendant,  Miller, 
who  was  himself  an  auctioneer,  attended  the  auction,  and  became 
the  purchaser  of  Lot  17,  at  the  price  of  69021  He  paid  a  deposit 
of  188^  Is.  8(2.  to  Mr.  Field,  the  auctioneer  by  whom  the  pro- 
perty was  sold,  and  signed  a  memorandum  of  contract  About 
two  months  afterwards  he  refused  toj)erform  the  contract^  on  the 
ground,  amongst  others,  that  puffers  were  employed  at  the  sale 
by  the  yendor. 
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The  bill  was  filed  to  compel  the  defendant  spedficiall  j  to  per- 
form the  contract. 

The  defendant,  by  his  answer,  alleged,  that,  previously  to  the 
sale,  the  auctioneer  stated  in  the  auction-room,  that  all  the  pre- 
mises included  in  the  printed  particulars  of  sale  were  to  be  sold 
'*  without  resorve ;"  and  that  at  the  time  of  the  sale  he,  the  de^ 
fendant,  had  no  suspicion  whatever  that  the  biddings  for  Lot  17 
were  otherwise  than  honaJvd/R  biddings  by  persons  willing  to  be- 
come the  purchasers  of  the  lot,  but  he  was  immediately  after  in- 
formed, as  the  fact  was,  that  two  of  the  persons  who  bid  for  Lot 
17  at  the  sale  were  persons  who  were  employed  by  the  plainti^ 
to  bid  for  that  lot  agaiost  any  honafde  bidder,  with  the  view  of 
enhancing  and  increasing  the  ptice  of  the  premises  included  in 
that  lot,  and  without  any  intention  whatever  of  purchas- 
[^80]  ing  the  same  for  themselves.  The  defendant  added,  ^that 
under  these  circumstances,  Lot  17  was  sold  to  the  defen- 
dant at  a  sum  considerably  larger  than  it  would  have  produced 
had  there  been  no  such  fictitious  biddings ;  and  he  submitted  to 
the  Court,  that  he  was  imposed  upon  by  the  plaintiffs,  and  in- 
duced to  ofier  a  larger  siun  than  the  premises  were  worth. 

In  a  subsequent  answer,  he  stated  that  he  had  been  informed, 
and  believed,  that  James  C.  Broadhurst^  and  other  persons  un- 
known to  the  defendant,  were  bidders  for  lot  17,  in  the  manner 
stated  in  his  former  answer. 

James  C.  Broadhurst,  being'  examined  for  the  defendant^  sta- 
ted that  he  was  present  at  the  sale ;  that,  just  previously  to  the 
sale  Mr.  Field  stated  to  the  persons  assembled  in  the  sale-room, 
that  the  sale  was  a  bona  fide  one,  and  that^  if  there  were  any  puf- 
fers in  the  room,  he  should  hate  himself,  or  he  used  expressions 
to  that  effect ;  that  the  deponent  did  not  remember  Mr.  Field 
making  any  other  observations ;  that  the  deponent  did  not  at- 
tend the  sale  with  any  view  of  being  a  purchaser,  but  under  the 
following  circumstances,  namely,  that,  previously  to  its  taking 
place,  Mr.  Field  requested  him  to  attend  it  for  the  purpose  of  pro- 
tecting the  property  from  being  sold  under  a  bertaiu  price,  and 
he  stated  the  various  prices  up  to  which  the  deponent  was  to  bid 
for  the  different  lots ;  that  the  deponent  acted  upon  these  instroc- 
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tiana^  and  in  pursnance  of  them  bid  up  to  the  sum  of  650L  for 
the  premises  comprised  in  Lot  17,  that  being  the  reserved  price 
below  which  those  premises  were  not  to  be  sold.  How  manj 
biddings  there  were  before  they  reached  the  sum  of  6502.  the  de- 
ponent did  not  recollect  He  ceased  to  bid  when  the  bidding 
exceded  that  sum.  He  did  not  know  of  any  other  person  besides 
himself  who  bid  for  Lot  17  with  the  same  object  that  he  did. 
Whether,  under  these  circumstances,  the  deponent  was  to  be  con- 
sidered as  coming  under  the  description  of  a  pufter,  he  could  not 
take  upon  himself  to  say. 

*It  did  not  appear  from  the  evidence  of  any  of  the    [^281] 
witnesses^  that  the  auctioneer  had  stated  that  the  sale  was 
to  be  "  without  reserve." 

Mr.  Wigram  and  Mr.  De  OeXj  for  the  plaintifGs,  submitted,  that 
according  to  the  course  of  authorities  in  this  court,  the  vendor 
had  a  right  to  have  one  bidder  to  protect  the  property  from  being 
sold  at  an  under-value :  Bramky  v.  AU^{a)  OonoUy  v.  Parsona,{b) 
Smith  V.  Clarhej{c)  Tmning  v.  Mbrrioe.{d)  The  evidence  of 
Broadhurst  as  to  the  declaration  of  the  auctioneer,  that  "if  there 
were  any  puffers,  he  should  hate  himself"  could  not  be  received, 
as  it  had  not  been  put  in  issue  by  the  answer;  SmUk  v.  Clarke; 
but  supposing  that  it  could,  it  was  of  a  vague  nature,  and  essen- 
tially different  from  the  declaration  of  the  auctioneer  in  the  case 
last  cited,  which  was  expressly  that ''  there  were  no  in-bidder^." 

(a)  3  Vea.  620. 

(5)  Id.  626,  n.  In  the  ai:g:uiDent  for  the  defendant  in  this  caae,  it  was  said  that 
the  principles  of  the  Roman  contract  addidio  in  diem  are  applicable  to  an  auction; 
and  thence  it  seems  to  have  been  uiferred,  that  puffers  at  an  anction  are  inadmissi- 
blei  Bnt  onder  addkHo  m  diem  the  Tender  fixed  his  own  price,  retaining  to  him- 
self the  chance  of  getting  a  better  baigain  before  the  day  named.  ^  It  could  scarcely 
happen,  therefore,  that  the  estate  should  be  sold  at  a  price  much  below  its  real 
value,  and,  consequently,  the  occasion  for  a  puffer  does  not  immediately  appear. 
Perhaps  there  is  ground  for  suggesting  that  the  person  described  in  the  Digest  as 
"faieus  emptor"  was  rather  an  instrument  interposed  by  the  vendor  to  enable  him 
to  recede  lh>m  the  contract  albgether,  than  a  mere  puffer  to  enhance  the  price. 
(See  Dig.,  lib.  IS,  tit  2.)  If  so,  it  should  seem  to  follow,  that  the  Boman  law  forms 
no  foundation  for  modem  dadsions  on  the  subject  of  puffing. 

(e)  12  Yea  471  (<0  2  Bra.  C.  a  326. 
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Mr.  Bacorij  for  the  defendant — ^It  is  clear  that  at  law  the  em- 
ployment of  one  puffer  by  the  vendor,  that  circumstance 
{^82]  notbeingdisdosed,  vitiates  the  c(»ntract:  BexweUy.*Chri8' 
tie^ifl)  Howard  r.  Oasik,{b)  GrowderY.  Au8tin^{^  Wheeler  y. 
Collier. {d)  In  Bramley  v.AU  there  was  a  hovia  fide  competition  be- 
tween 70  and  100  guineas  after  the  employment  of  a  puffer  ceased. 
In  Ckmolly  v.  Parsons  it  was  not  averred  that  there  was  no  real  bid- 
der ;  and  the  cause  went  on  in  the  absence  of  all  evidence,  it  having 
been  so  treated  as  that  no  evidence  eould  be  gone  inta  In  Smith  v. 
Clarke,  Sir  William  Grant  considered  himself  bound  by  these 
cases,  which  are,  on  the  grounds  just  stated,  distinguishable  from 
the  present  The  true  rule  is,  that  the  vendor  may  employ  a 
puffer,  if  he  avow.  If  he  do  not  avow,'  or  if  his  agent  uses  equiv- 
ocal expressions,  he  commits  a  fraud.  An  auctioneer  may  say, 
with  more  or  less  honesty,  that  if  there  are  any  puffers  he  should 
hate  himself  It  has  been  said,  that  the  fact  that  the  auctioneer 
used  those  expressions  has  not  been  put  in  issue ;  but  the  defen- 
dant has  put  in  issue  what  is  equivalent  to  them,  namely, -that 
the  sale  was  to  be  "without  reserve."  Jdeadows  v.  Tattner{e) 
shows  that  there  is  no  magic  in  the  words,  "  without  reserve.'^ 
IThe  Vu^- Chancellor. — ^Abstractedly,  I  should  have  considered 
the  defendant's  objection  likely  to  prevail  in  ^uity,  and  not  at 
law.  If  I  were  at  liberty  to  consider  the  matter  in  the  abstract, 
I  should  be  disposed  to  say  that  there  was  more  equity  in  the 

cases  at  law  than  in  those  in  equity.] 

» 

Mr.  Wigram^  in  reply. — The  practice  in  equity  must  be  go- 
verned by  the  cases  which  have  been  cited  for  the  plaintiff. 
&mih  V.  Chrhs  was  a  carefally  considered  case.  Of  the  two 
most  recent  cases  at  law,  Orowder  v.  Austin  was  not  a  solemn  de- 
dsion,  and  Wheeler  v.  Collier  was  merely  a  dictam  at  Nisi  Ptius. 

£*288]        *Thb  Vic»-Chancellor. — ^If  this  contract  was  origi- 

(a)  Oowp.  396.  (6)  6  T.  R.  &2. 

(e)  11  B.  Moore,  283 ;  3  Blng.  368.    Bee  Kent's  Oommentariefl^  ToL  ii,  p  639, 
Sded. 
(d)  Moa  k  ICaUL.  123.  (e)  6  Madd.  34. 
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nallj  void  at  law,  on  the  ground  of  Mr.  Broadlinrat's  employ- 
ment, and  of  what,  if  anything,  was  said  by  the  auctioneer, 
or  on  either  of  these  grounds^  I  think  that  a  specific  perfor- 
mance ought  not  to  be  enforced  in  this  court;  and  I  am  of 
opinion^  that  if  the  defendant  wishes  to  have  an  opportunity  of 
trying  the  legal  question,  he  ought  to  have  that  oppcxrtunity.  I 
desire  to  know  whether  he  wishes  to  haye  it 

Bacon, — He  had  rather  not 

The  YioE'Chakcellob.-^As  the  defendant  declines  that  op- 
portunity, I  think  that  I  ought  to  abide  by  the  course  of  deci- 
sions in  this  court)  without  reference  to  any  opinion  of  my  own. 
The  question  is,  whether  the  effect  of  Mr.  Broadhurst's  evidence 
is,  that  the  bill  ought  to  be  dismissed.  For  that  purpose  I  will 
consider  Mr.  Broadhurst's  evidence  as  it  stands,  or  rather  would 
stand,  without  the  statement  which  it  contains  of  the  verbal  re- 
presentation said  to  have  been  made  by  the  auctioAeer  in  the 
sale-room.  I  will  suppose  that  Broadhurst's  evidence  says  noth- 
ing upon  that  subject  It  then  stands  thus : — ^Th^  particulars 
and  conditions  of  sale  do  not  state  the  sale  as  to  be  without  re- 
serve, nor  give  notice  of  a  bidder  being  to  be  employed  on  be- 
half of  the  vendor.  One  of  the  conditions  of  sale  was,  that  no 
person  was  to  advance  less  than  5^  at  ^ach  bidding ;  so  that  it 
was  competent  to  each  bidder  to  bid  not  more  than  52.  It  ap- 
pears that  Broadhurst,  following  his  instructbns,  did  bid  to  the 
amount  of  6601,  (his  limits)  and  the  amount  at  which  the  pur- 
chaser bought  was  690t, — a  difterence  of  40t,— ^ight  fives, — ren- 
dering it  probable  that  there  were  intervening  biddings  by  sub- 
stantial bidders.  This,  I  say,  was  probable — ^not  certain.  When 
to  this  are  added  the  circumstances,  that  there  is  no 
proof  of  under-value,*I  mean  of  under-value  of  the  pro-  [*284] 
perty,  and  that  there  is  neither  proof  nor  allegation, 
that)  at  the  sale,  the  defendant  observed  Mr.  Broadhurst  bidding, 
nor  proof  or  allegation  that  the  defendant  knew  Mr.  Broad- 
hurst)  or  was  misled  by  any  degree  of  confidence  in  Mr.  Broad- 
hurst|  or  by  any  opinion  of  Broadhurst  which  he  entertained,  it 
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fltxikes  me  that  the  decifiioiis  in  this  Courty  the  defendant  electing 
not  to  try  the  question  at  law,  render  it  necessary  for  me  to  say 
that  the  fiicts  do  not  amount  to  a  defence  against  specific  perfor- 
mance in  equity.  In  saying  this,  I  desire  to  be  understood  as 
proceeding  on  authority  only,  and  not  on  any  opinion  of  my  own. 
I  do  not  say  that  my  own  opinion  differs  from  the  authorities 
here,  but  I  think  that  they  render  it  unnecessary  for  me  to  form 
an  opinion. 

I  have  thus  &r  considered  the  case  without  reference  to  what 
Mr.  Broadhurst  represents  the  auctioneer  to  have  said.  He  states 
the  auctioneer  to  have  said,  before  the  commencement  of  the 
auction,  ''  that  the  sale  was  a  honafde  sale,  and  if  there  were  any 
puffers  in  the  room  he  should  hate  himself."  Broadhurst  was  in 
the  room  at  the  time,  and  heard  what  the  auctioneer  said.  In 
the  defendant!s  view  of  the  case,  Broadhurst  considered  the  state- 
ment as  in  effect  amounting  to  a  representation,  or  intendiog  to 
convey  the  representation,  that  no  person  in  his  position  or  hav- 
ing his  instructions  were  in  the  room,  and  yet,  notwithstanding 
the  statement,  proceeded  to  do  that  which  the  auctioneer  said 
was  not  to  be  done.  That  is  a  result  which  renders  me  not  very 
willing  to  believe  that  Broadhurst  -could  have  so  considered  it, — 
it  may  be  due  to  him  to  suppose  that  if  he  had  so  understood  it, 
he  would  not  have  continued  to  be  a  party  to  what  the  autioneer 
publicly  denied  to  exist  The  allegation  in  the  answer  is,  that 
the  auctioneer  said  that  the  sale  was  to  be  a  sale  '^  with- 
[^86]  out  reserve,"  which  it  is  not  proved  that  the  ^auctioneer 
did  say  in  feet  I  am  on  the  whole  of  opinion,  that,  if 
it  would  be  right  to  decree  a  specific  performance  in  the  absence 
of  that  representation  by  Mr.  Broadhurst  of  what  the  auctioneer 
said,  it  is  not  less  right  to  decree  a  specific  performance  in  the 
circumstances  of  this  case,  by  reason  that  such  a  statement  is  con- 
tained in  Broadhurst's  evidence. 
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Adaks  V.  Babby* 

1846 :  Kor:  ISth,  13th. 

A.  and  B.  haTing  been  oo-ezacaton,  and  A.  haying  smrlyed  B.,  the  repreaenta^yea 
of  A.,  many  jean  after  the  tesfator's  death,  filed  a  bill  against  the  representatives 
ofB.,  to  recover  assets  of  the  testator  alleged  to  have  been  possessed  by  B.  The 
bill  did  not  state  that  anjr  debts  or  legacies  of  the  testator  were  unpaid,  or  tliot 
there  was  an j  residuaiy  legatee,  or  that  the  jrfaintiff  or  any  other  person  was 
benefidallj  interested  in  the  aaseta  There  was,  however,  in  fkct,  a  residnaiy 
legatee,  and  the  defendants  by  their  answer,  objected  that  such  legatee  ought  to 
have  been  made  a  party  to  the  suit: — Eeldf  that  the  objection  was  valid. 

More  than  twenty  years  after  the  death  of  a  testator,  the  representaUve  of  one  of 
his  executors,  and  the  residuary  legatee  under  his  will,  file  a  bill  against  the  repre- 
sentative of  the  oo-ezecutor,  to  recover  residuary  assets  of  the  testator,  alleged  to 
have  been  possessed  by  the  co-execttt<X'.  The  plaintiilis  are  barred,  by  the  stat 
3  &  4  Will.  4,  c.  2*7,  s.  40,  as  to  assets  possessed  by  the  executor  more  than 
twenty  years  before  the  filing  of  the  bill,  but  they  are  not  barred  as  to  assets  pos- 
sesaed  by  him  since  that  tima 

Defendants,  by  their  answer,  daim  the  benefit  of  the  *'  Statute*'  of  LimitationB.  This 
is  tantamount  to  claiming  the  benefit  of  the  Statute  Law  of  Limitations^  and  enti- 
tlea  them  to  the  benefit  of  any  Statute  of  Limitations  that  is  applicable  to  their 
caae. 

Samuel  Wilsok  died  in  1814,  having,  by  his  will,  appointed 
Charles  Adams  and  Thomas  Wilson  his  executors,  who  both 
proved  the  will.  Charles  Adams  survived  Thomas  "Wilson,  and 
died  in  1885,  having  appointed  several  persons  his  executors,  of 
whom  the  plaintiff  alone  proved  his  will. 

Thomas  WUson  died  in  May,  1828,  having  appointed  Richard 
Harris  and  Mary  Ann  Wilson  his  ^xecutor  and  executrix,  who 
both  proved  his  will.  In  1829  Mary  Ann  Wilson  married,  the 
defendant  William  Barry.  In  May  1888,  Bichard  Harris  died, 
having  appointed  two  persons  of  the  names  of  Banks  and  Walt- 
ham  his  executors,  who  proved  his  will. 

The  bill  was  filed,  in  April,  1842,  by  the  plaintiff,  as  personal 
representative  of  Samuel  Wilson,  and  on  behalf  of  himself  and 
all  other  the  creditors  of  Thomas  Wilson,  against  Barry  and  his 
wife.  After  alleging  that  Thomas  Wilson  possessed  assets  of 
Samuel  Wilson^  that^  after  Thomas  Wilson's  decease, 
such  assets  came  to  the  hands  *of  Hands  and  the  defend-    [^^286] 
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ants,  and  that  the  portion  of  such  assets  leceired  bj  Harris 
was  duly  accounted  for  by  his .  executors  and  paid  oyer  by 
them  to  the  defendants,  the  bill  prayed,  that  an  aceount  might 
be  taken  of  the  assets  of  Samuel  Wilson  received  by  Thomas 
Wilson,  and  that  what  might  appear  to  be  due  on  that  account 
might  be  paid  to  the^  plainti£^  as  personal  representative  of 
Samuel  Wilson,  out  of  Thomas  Wilson^s  assets.  The  bill  also 
prayed  the  usual  relief  in  a  creditors'  suit  .against  Thomas  Wil- 
son's assets.         « 

The  statement  in  the  bill  as  to  the  will  of  Samuel  Wilson  was 
in  these  short  terms ; — "  That  the  said  Samuel  Wilson  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing  date 
the  7th  day  of  February,  1814,  whereby  he  directed,  that  all  his 
just  debtSy  funeral  charges,  the  several  specific  and  pecuniary 
l^acies  given  by  him,  and  all  other  incidental  expenses  to  the 
proving  and  executicm  of  his  last  will,  should  be  fully  paid  and 
discharged  by  his  executors  by  and  out  of  his  personal  estate; 
and  he  gave  and  bequeathed  his  personal  estate  in  manner  there- 
in mentioned."  Then  followed  a  statement  of  the  testator's  ap- 
pointment of  executors. 

The  defendants,  by  their  answer,  stated,  that,  except  as  there- 
by appeared,  they  were  entirely  ignorant  as  to  the  property  and 
affairs  of  Samuel  Wilson,  but  that,  upon  the  compromise  of  a 
suit  which  had  been  instituted  between  the  defendants  and  the 
executors  of  Harris  in  relation  to  the  estate  of  Thomas  Wilson, 
certain  papers  had  been  handed  to  the  defendants,  from  which, 
and  from  the  statements  made  by  Thomas  Wilson  to  Mrs.  Barry, 
they  had  derived  some  information  on  the  subject;  and  they 
stated,  that  they  had  been  informed  and  believed,  that  Samuel 
Wilson,  by  his  will,  disposed  of  his  real  estate  partly  in  favor  of 
his  SOD,  Samuel  Wilson,  to  whom  he  also  gave  a  legacy 
[*287]  of  250t,  and  partly  in  favor  of  his  daughter,  Sophia  •Wil- 
son, in  manner  therein  mentioned ;  and  that  he  thereby 
gave  and  bequeathed  to  his  nephew,  the  said  Thomas  Wilson,  all 
his  library  of  books,  &c.,  [the  will  heare  specified  some  other 
articles,]  and  gave  and  bequeathed  unto  his  said  daughter,  Sophia 
Wilson,  all  his  household  goods  and  furniture,  plate,  linen,  chat- 
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tels,  and  effects,  and  all  other  his  personal  estate  whatsoever  and 
wheresoever,  absolutely  £»r  her  own  use. 

In  a  subsequent  part  of  the  answer,  the  defendants,  after  de- 
nying that  any  personal  effects  of  Samuel  Wilson  remained  in 
the  hands  of  Thomas  at  the  time  of  his  death,  averred,  that  it 
was  not  alleged  by  the  plaintiff  that  there  were  any  debts  of  the 
testator  Samuel  Wilson  remaining  unsatisfied ;  but  they  believed 
and  submitted,  that^  even  if  there  were  any  such  debts,  they  were 
barred  by  lapse  of  time.  They  further  stated  their  beiie^  thaifc 
the  claims^  if  any,  of  Sophia  Wilson,  as  residuary  l^atee  of 
Samuel  Wilson,  against  the  estate  of  Thorny  liad  been  fully 
satisfied.  They  also  submitted,  that  the  plaintil^  who  was  suing 
merely  in  his  alleged  character  of  the  present  legal  personal 
representative  of  Samuel  Wilson,  had  no  right  or  just  claim 
against  the  estate  of  Thomas  Wilson,  and  that,  at  all  events,  if 
that  suit  were  at  all  sustainable,  Sophia  Wilson,  if  she  were  living, 
or  her  personal  representatives  or  representative,  if  she  were  dead, 
ought  to  have  been  a  party  or  parties  thereto ;  and  the  defend- 
ants claimed  the  same  benefit  as  if  thej  had  pleaded  the  matters 
aforesaid  in  bar  to  the  relief  and  discovery  sought  against  them 
by  the  said  bill,  and  as  if  they  had  pleaded  to  the  said  bill,  on 
the  ground  of  the  said  Sophia  Wilson,  or  her  personal  represen- 
tatives or  representative,  not  having  been  made  a  party  or  parties, 
co-plaintiff  or  co-plaintifi&,  or  defendant  or  defendants  thereta 
In  conclusion,  the  defendants  claimed  l^e  same  benefit  as  if  they 
had  pleaded  the  Statute  of  Limitations  in  bar  to  the 
claim  made  against  *them  by  the  plaintiff  by  his  bill,  or  £^88] 
as  if  they  had  demurred  thereto. 

U^n  the  cause  coming  on  for  hearing, 

Mr.  Toller  J  (who  was  with  Mr.  WHgram^)  tor  the  defeodant^ 
insisted  upon  the  objection  raised  by  the  answei;  that  Sophia 
Wilson  ought  to  have  been  made  a  party  to  the  suit;  and  he 
contended,  that,  if,  in  her  absence,  a  decree  were  made,  an  account 
taken,  and  a  balance  found  due  to  the  plaintiff  that  balance  would 
be  a  clear  leaidue  barrable  by  the  Statute  of  Limitations  ;(a)  and 

la)  3  k  4,  Wm  4,  a  37,  &  40. 
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there  was  good  ground  to  suppose,  that,  if  the  balance  were  paid 
to  the  plaintiff,  and  he  were  sued  for  it  by  Sophia  Wilson,  he 
would  plead  the  statute,  and  put  the  money  into  his  own  pocket. 
The  bill  did  not  suggest  that  any  of  the  debts  of  Samuel  Wilson 
were  unpaid,  and,  at  the  same  time  it  was  totally  silent  as  to  the 
rights  of  Sophia  Wilson*  [^The  Vice  Chancdlar. — You  assume 
th&t  Sophia  Wilson  could  not  compel  these  defendants  to  account 
If  the  debts  are  paid,  and  she  and  Thomas  were  the  only  legatees^ 
might  not  Lay  v.  J)uckdi(a)  apply?  If  she  cannot  sue  these 
defendants,  why  should  Adams?  Upon  the  authority  of  Prior 
y.  HornibhWyip)  from  which  I  should  not  be  disposed  to  depart, 
unless  I  had  a  strong  and  dear  opinion  the  other  way,  she  may 
be  barred  by  the  statute.  One  question  is,  how  am  I  to  say 
whether  she  is  barred  or  not,  without  having  her  before  me?] 

Mr.  RusseU  and  Mr.  Hvhback^  for  the  plaintiff. — ^The  object  of 
the  bill  is  merely  to  compel  the  defendants  to  discharge 
[*289]  their  duty  as  trustees  They  could  not  be  sued  *at  law. 
The  plaintiff  completely  represents  the  testator's  estate, 
and  has  a  right  to  receive  it,  though,  to  prevent  his  wasting  it^ 
the  Court,  as  in  Lay  v.  Duckeitj  may  place  certain  restraints  upon 
him.  No  person  can  say  at  present  that  the  debts  are  all  paid. 
There  are  documents  shoi^ng  tl^at  in  1828  a  balance  was  adjusted, 
though  not  paid,  between  the  two  estates.  Why  is  that  not  to 
be  appropriated  to  the  payment  of  the  debts  ?  At  all  events^  it 
cannot  be  said  that  it  is  not  the  plaintiff's  duty  to  get  that  bal- 
ance in.  The  plaintiff's  discharge  in  this  suit  is  a  discharge  of 
every  body,  except  a  case  of  fraud  or  collusion  were  made  out. 
A  decree  in  this  suit  is  conclusive.  If  that  be  so,  it  is  unneces- 
sary to  make  Sophia  Wilson  a  party :  Franco  v.  Franco.{c)  And 
the  mere  circumstance,  that,  if  present,  she  would  be  held  barred 
by  the  statute,  ought  not  to  affect  the  plaintiff's  right  We, 
however,  submit  that  she  would  not  be  held  barred.  Prior  v. 
Bbmiblow  is  an  extreme  case.    If  the  statute  runs  against  a  resi- 

(o)  Gr.  &  Ph.  306.  (»)  S  Y.  &  C.  200.  (e)  3  Vei.  76. 
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doe,  it  must  be  from  the  time  when  the  residue  is  ascertained, 
and  not  from  the  death  of  the  testator. 

The  Vice-Chancellor. — The  time  may  possibly  come  when 
this  plaintiff  may  be  entitled  to  a  decree  against  these  defendants ; 
but  I  cannot  make  such  a  decree  in  the  absence  of  Sophia  Wil- 
son :  founding  myself  not  on  any  general  rule,  but  on  the  special 
circumstances  of  this  particular  case,  which,  taking  it  altogether, 
is  not  likely  to  afford  a  precedent  for  any  other. 

His  Honor  then  said  that  he  would  give  the  plaintiff  an  oppor- 
tunity of  bringing  Sophia  Wilson  before  the  Court,  by  filing  a 
short  supplemental  bill  for  that  purpose. 

The  plaintiff  elected  to  take  this  course. 


Dec.  bth  and  6*.— *The  plaintiff  filed  a  supplemental    [*290] 
bill  against  Sophia  Wilson.    Her  answer  was  put  in 
without  oath  or  signature. 

The  original  and  supplemental  cause  now  came  on  again  for 
hearing.  In  order  to  take  the  case  out  of  the  Statute  of  limita- 
tions, some  evidence  was  produced  on  the  part  of^  the  plaintiff) 
the  object  of  which  was  to  show,  that,  in  1828,  an  account  had 
been  delivered  by  the  executor  of  Samuel  Wilson  to  the  execu- 
tors of  Thomas  Wilson,  by  which  it  appeared  that  a  balance  of 
£819  was  due  firom  the  estate  of  the  latter  to  that  of  the  former. 
It  did  not,  however,  appear  that  this  account  had  been  signed  or 
approved  by  the  executors  of  Thomas.  Evidence  was  also  read 
on  the  same  side,  tending  to  show  that  a  certain  mortgage  had 
been  set  apart  and  appropriated  by  the  executors  of  Thomas  to 
answer  a  demand  due  from  his  estate  to  that  of  Samuel. 

The  plaintiff,  who  had  examined  Sophia  Wilson  as  a  witness 
on  his  behalf,  did  not  think  fit  to  tender  her  evidence. 

Mr.  Russell  and  Mr.  JBMackj  for  the  plaintiff  contended,  that 
this  was'not  a  legal  but  an  equitable  demand  against  the  estate 
of  Thomas  Wilson,  and,  consequently,  that  no  statute  of  limita- 
tions wan  applicable  to  the  case.    The  duty  of  l^omas  was  to 
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keep  separate  and  ear-mark  the  aBsets  of  SamueL  If  he  had  done 
so,  the  statute  would  not  have  run  as  between  him  and  the  cestui 
que  tnisL  Could  his  breach  of  trust  give  him  or  his  estate  an 
advantage  in  that  respect  ?  The  lapse  of  six  years  would  not 
bar  the  plaintiff  in  such  a  case.  In  the  case  of  a  mere  debt,  the 
rules  of  law  and  equity  would  be  the  same.  But  where  the  de- 
mand originated  from  a  breach  of  duty  the  statute  did  not  apply : 

Per  Lord  Hedesdale  in  Hbvenden  v.  Lord  Annesley  ;(a) 
[*291]    per  Lord  OoUenham  in  Winter  v.  Innes,(p)  *BraithtJoaite 

y.  Britainj{c)  Bobinson  v.  FieJd^{dl)  Ex  "parte  Healey.{i) 
They  then  commented  on  the  alleged  appropriation  of  the  mort- 
gage, and  the  other  circumstances  in  evidence  which  have  been 
referred  to*  They  also  remarked  on  the  circumstance,  that  the 
defendants  relied,  by  their  answer,  on  the  ''  Statute"  of  Limita- 
tions, in  the  singular  number. 

The  Vice'ChmiceDcr^  after  again  referring  to  Prior  v.  Homi' 
bhw^{ff)  observed,  that  he  was  not  prepared  to  say  that  there  was 
no  Statute  of  Limitations  which  would  form'  an  effectual  defence 
to  a  suit  constituted  as  the  present  was.  He  therefore  proposed 
to  direct  an  inquiry,  with  a  view  to  see  whether  anything  had 
occurred  to  displace  a  statutory  defence,  and  whether  any  effec- 
tual appropriation,  such  as  that  alleged,  had  taken  place.  Upon 
these  points  he  would  hear  the  defendant's  counsel. 

Mr.  Wigram  and  Mr.  Tbller^  for  the  defendants,  in  the  first 
place,  submitted  that  the  plaintiff  was  barred  by  the  Statute  of 
limitations ;  AuU  v.  Ooodrich,{h)  Alexander  v.  JRobinson^{i)  Barber 
V.  Barber  ;{k)  secondly,  they  observed,  that,  although  the  bill 
contained  charges  as  to  the  outstanding  mortgage,  and  as  to  the 
delivery  of  an  account  in  1828,  yet  these  charges  were  made  sim- 
ply with  a  view  to  show  that  there  were  assets,  and  not  for  the 
purpose  of  taking  the  case  out  of  the  Statutes  of  Limitations. 

(a)  S  Sofa,  ft  Le£  SQ1,  630.  (ft)  4  MyU.  k  Gr.  101,  111.       (c)  1  Keen,  206. 

(<9  6  Sim.  14.  (€)  ID.kO.  361.  0^)  2  T.  ft  0.  200. 

(ft)  4  BaaSL  430.  (t)  8  Bligh,  N.  a,  362;  3  a  ft  FrniL  717. 
(k)  18  Yea  286. 
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Then  there  was  no  charge  of  any  writing  or  payment,  which 
might  have  the  effect  of  displacing  the  statutes.  On  the  contrary, 
the  bill  proceeded  on  the  notion  that  the  Statutes  of  Limitations 
were  inapplicable  to  the  case.  They  submitted,  therefore,  that, 
as  there  was  nothing  in  the  pleadiz^  on  which  to 
*ground  the  proposed  reference,  the  court  would  not  [^92] 
direct  it:  Per  Sir  James  Wigram,  in  TcUham  y.  Wit' 
Uam8f{a)  Jones  y.  SbweBaJ^) 

Mr.  Auskn  appeared  for  Sophia  Wilscm* 

Mr.  Buasdlf  in  reply. 

Dec  Qth.'^The  Vtee'Chcmcdhr  asked  whether  the  counsel  for 
the  plaintiff  and  the  counsel  for  Sophia  Wilson  would  consent 
that  the  original  suit  should  be  treated  as  a  suit  by  both  Adams 
and  Sophia  Wilson. 

The  counsel  expressed  their  consent 

The  Yice-Chancellok,  after  directing  that  the  decree  should 
be  prefisu^  by  a  statement  embodying  this  consent,  proceeded 
as  follows : — Sipnuel  Wilson  died  in  1814 ;  Thomas  Wilson  in 
1828.  This  suit  was  not  commenced  until  some  time  in  April, 
1842.  And  as  Mr.  Adams,  who  sues  in  the  character  of  execu- 
tor of  the  suryiying  executor  of  Samuel  Wilson,  is  the  sole  plain- 
tiff and  it  is,  if  not  necessarily  to  be  inferred  from  the  materials 
before  me,  at  least  highly  probable,  that,  long  preyiously  to  the 
institution  of  the  suit,  eyery  demand  of  eyery  kind  upon  the  estate 
of  Samuel  Wilson,  whether  under  his  will  or  independently  of  his 
will,  (other  than  the  demand,  if  any,  of  Sophia  Wilson,  as  his  sole 
residuary  legatee,)  had  been  satisfied  and  discharged,  I  should  pro- 
bably haye  dismissed  the  bill  against  Mrs.  Barry  (who  is  sued  as 
the  suryiying  executrix  of  Thomas  Wilson)  and  her  husband;  un- 
less the  plaintiff  and  Sophia  Wilson  had  consented,  as  they  haye 

(a)  3  Hare,  3i7,  359.  (b)  2  Hare^  843,  362. 
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conaentddj  that  the  bill  against  Mr^  and  Mrs.  Barry  shall  be 
treated,  and  the  suit  against  them  be  dealt  with,  as  if 
[^^S]  Mr.  Adams' and  Sophia  Wilson  were,  and  had  ^origin- 
ally  been,  both  plaintiff.  It  has  been  said  that  the  an- 
swer of  Mr.  and  Mrs.  Barry,  claiming  the  benefit  of  "  the  Stat- 
ute of  Limitations"  (singularly,)  is,  in  that  respect,  insufficiently 
expressed,  and  cannot  entitle  them  to  the  benefit  of  any  statutory 
protection,  on  the  ground  of  lapse  of  time.  It  does  not,  however, 
strike  me  so.  I  think  that  I  may  properly  consider  the  answer 
as  claiming  the  benefit  of  the  Statute  Leiw  of  Limitations,  as 
claiming  such,  if  any,  benefit  as  may  be  claimable  of  the  statute 
of  King  James,  of  Lord  Tenterden's  Act,  and  of  the  statute  of 
King  William  the  Fourth,  respectively.  In  thus  treatdng  the 
matter,  I  do  not  found  myself  solely,  if  at  all,  on  the  case  of 
Faster  y.  Hodgaon^ifi)  and  the- circumstance  that  the  bill  was 
amended,  as  it  was  amended,  after  the  answer  which  had  claimed 
the  benefit  of  "  the  statute."    ^ 

With  regard  to  the  case  of  Prior  v.  Ebmibbw,  I  am  not  en- 
tirely fi'ee'  from  doubt ;  but  I  am  not  aware  of  any  decision  con- 
tradicting it,  and  I  ought  not  to  decide  inconsistently  with  it, 
unless  having  a  dear  opim'on  that  it  is  not  right,  which  dear 
opinion  I  cannot  say  that  I  have.  It  is,  however,  I  suppose, 
consistent  with  that  case  to  say,  that  i^  after  April,  1822,  Thomas 
Wilson  possessed  himself  of  any  part  of  the  assets  of  Samuel 
Wilson  which  ought  to  have  been  paid  or  delivered  by  Thomas 
to  Sophia  Wilson,  her  claim  against  Thomas'  estate  in  that  re- 
epoGi  was  not  barred  when  the  first  bill  was  filed.  I  have  not 
required  the  consent  of  Mr.  Barry  to  treating  the  suit  of  Mr.  Ad- 
ams against  him  and  his  wife  as  the  suit  of  Mr.  Adams  and  So- 
phia Wilson,  thinking,  as  I  do,  that^  upon  the  pleadings  and 
evidence,  he  may  properly,  against  the  consent  of  Mr.  and  Mrs. 
Barry,  be  considered  as  a  person  who  sued  originally  for  Sophia 
Wilson's  benefit ;  although  I  do  not  forget  the  absence  of  any 
statement  in  the  first  bill,  as  wdl,  I  believe,  in  its  ori- 
[^84]    ginal  as  in  its  amended  form,  of  Uie  beneficial  title  *to 

(a)  19  Yes.  180. 
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Samuel  Wilson's  Tesiduarj  personal  estate.  The  answer  of 
Mr.  and  Mrs.  Barry,  however,  mentions  specifically  the  fact, 
that  Sophia  Wilson  was  the  residuary  legatee,— a  circumstance 
which  may,  perhaps,  be  thought  material ;  I  do  not  say  whether 
it  is  material  It  appeared  to  me  safer  and  better,  at  least,  if  not 
necessary,  to  secure  Mr.  and  Mrs.  Barry,  as  &r  as  practicable, 
against  the  possibility  of  any  new  suit  by  Sophia  Wilson,  whe- 
ther likely  or  unlikely  to  be  instituted,  or,  if  instituted,  to  suc- 
ceed. 

Considering  her  and  the  actual  plaintiff  as,  in  effect,  co-plain- 
tiff from  the  beginning,  I  am  satisfied  that  I  ought  to  disbelieve 
that  there  has  been  any  written  promise  or  acknowledgment  signed 
so  as  to  exclude  the  operation  of  any  statute  of  limitations,  other- 
wise applicable  to  the  case.  It  is  admitted  that  she  was  born 
before  1790,  and  has  not,  since  1814,  been  at  any  time  under  any 
disability. 

I  must  direct  the  inquiries  following,  of  which,  however,  the 
first  may  be  omitted,  unless  Mr.  Adams  shall  request  it  to  be 
retained : — 

At  the  request  of  the  plaintiff;  Adaxna^  refer  it  to  the  Kaster  to  mquire  whether, 
in  respect  of  anj  debt  or  debts  which  was  or  were  due  from  Samuel  Wilson,  d^ 
ceased,  or  otherwise,  any  and  what  person  or  persons,  besides  the  parties  to  these 
suits,  has  or  have  any  and  what  claim  or  claims  now  available  upon  or  against  the 
personal  estate  of  Samuel  Wilson,  deceased,  or  upon  or  against  the  parties  to  these 
suits,  or  any  or  either,  and  which  of  them,*either  in  respect  of  such  personal  estate, 
or  by  reason  of  Thomas  Wilson,  deoeased,  and  Charles  Adama  deceased,  or  either 
of  them,  having  taken  probate  of  the  will  of  the  said  Samuel  Wilson,  or  acted  as  his 
executors  or  executor. 

And  refer  it  to  the  Master  to  inquire,  whether  at  any  and  what  time  or  times  be- 
tween the  19th  day  of  April,  1822,  and  the  filing  of  the  biU  in  the  first-mentioned 
cause,  any  and  what  payment  or  payments  was  or  were  made  by  or  on  the  part  or 
behalf  of  the  personal  representatives  or  personal  representative  for  the  time  being 
of  the  said  Samuel  Wilson  and  Thomas  Wilson  respectively,  or  of  either  and  which 
of  them,  or  by  or  on  the  part  or  behalf  of  any  or  either  and  which  of  such  personal 
representatives,  to  or  for  the  use  or  benefit  of  the  said  Sophia  Wilson,  on  account 
or  in  respect  of  the  personal  estate  of  the  said  Samuel  Wilson,  or  any  pari  thereof 
and  in  what  manner,  and  under  what  circumstances ;  and  whether,  after 
the  said  Thomas  Wilson's  decease^  any  and  what  *mortgage,  or  security,  [*296] 
or  property,  was  ever,  and  when,  and  how,  and  by  whom  effectually  appro- 
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friated,  or,  in  a  binding  BMnim^  agreed  to  be- i^yprupriaied,  for  the  purpose  ofiecur 
ring  or  making  any  and  what  payment  or  payments  to  the  said  C.  Adams^  deceased, 
and  the  plaintiff  Adams,  or  either  and  which  of  them,  on  account  or  in  respect  of 
any  and  what  demand,  or  alleged  demand,  upon  or  against  the  estate  of  the  said 
Thomas  Wilson,  and  under  what  dronmstances ;  and  what  is  become  of  such  mort- 
gage,^ or  security,  or  property,,  if  any;  and  whether  any  and  what  part  or  parts  of 
the  assets  of  the  said  Samuel  Wilson  oame  to  th»  hands  or  possession  of  the  said 
Thomas  Wilson^  and  the  defendants  Baiiy  and  wife,  or  any  or  either  and  which  of 
them,  alone  or  jointly  with  Richard  Harris,  deceased,  at  any  and  what  times  or 
Ihne  after  the  18tii  day  of  April,  1822^  and  under  what  drcumstances.  liberty  to 
■tat»  any  eiicnmstancei  specially. 


Melland  V.  Gray. 

1846:  Not.  Uth. 

An  ezeeutor  held  chargeable  with  interest  upon  certain  sums  which  he  retained 
and  mixed  with  his  own  moneys  at  his  banker's,  the  sums  being  retained  out  of 
the  income  of  the  testator's  residuary  estate,  in  ordfer  to  satisQr  a  debt  whwh  there 
was  probable  ground  to  believe  was  due  to  the  testator's  estate  frmn  a  person 
entitled  to  a  shaie  of  such  income,  but  which  turned  out  not  to  be  due  to  the  ex- 
tent supposed. 

William  Mellani>,  deceased,  executed  to  his  father,  Stephen 
Melland,  two  bonds  and  a  mortgage  for  securing  certain  sums, 
amounting,  in  the  whole,  as  expressed  in  the  instruments,  to 
2045/.  and  interest. 

Stephen  Melland,  by  his  will,  dated  the  2l8t  of  March,  1820, 
bequeathed  all  his  ready  money  in  the  funds,  securities  for 
money,  consisting  of  mortgages,  bonds,  notes,  book  and  other 
debts,  and  all  other  his  personal  estate,  unto  Johti  Oray  and 
Samuel  Bridden,  their  executors,  administrators,  and  assigns, 
upon  trust  that  they,  or  the  survivor  of  them,  should  call  in  and 
convert  into  ready  money  all  such  parts  of  his  personal  estate  as 
did  not  consist  of  money,  and  place  the  same  out  upon  freehold 
and  other  good  securities  at  interest,  as  therein  mentioned,  for 
the  benefit  of  the  testator's  four  children,  (including  William,)  for 
their  lives,  and  then  for  their  issue,  in  equal  shares ;  and  he  ap- 
pointed Gray  and  Bridden  his  executors. 
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The  testator  died  in  March,  1820,  soon  after  the  date  of 
his  will  Both  the  executors  proved  the  wilL  Iii*order  l*iQS] 
to  discharge  the  sums  which  appeared  to  be  secured  ^by 
the  bonds  and  mortgage  execuied  by  William  Melland,  with  in- 
terest, the  executors  claimed  the  right  to  retain  his  share  of  the 
income  of  the  testator's  personalty,  to  which  he  was  entitled 
under  the  wilL 

In  1832,  William  Melland  £led  his  bill  against  Gray,  the  sur- 
viving executor,  and  against  the  other  children  pf  the  testator 
and  their  issue,  praying,  amongst  other  things,  that  the  bonds 
and  mortgage  might  be  delivered  up  to  be  cancelled,  and  that 
Gray  might  account  for  what  was  due  in  reqpeot  to  the  plaintiff's 
share  of  the  testator's  personal  estate. 

In  March,  1842,  the  Master  made  his  ^gexkeral  report,  in  wtiich 
he  stated,  that  several  sums  of  money,  amounting  to  27,108Z., 
had  been  received  by  the  defendant  G-ray  on  account  of  the  tes* 
tator's  personal  estate ;  and  that  the  amount  had  been  reduced 
by  payments  to  a  sum  of  20,844JL 

In  February,  1848,  it  was  decided  by  Knight  Bruce,  V.  C, 
that  the  bonds  and  mortgage  were  a  running  security  for  1045/.^ 
the  amount  q{  sums  admitted  by  William  Melland  to  be  due 
under  those  instruments,  and  not  a  security  ibr  the  precise 
amount  therein  expressed  to  be  secured.  (See  Younge  &  CoU- 
yer's  Chancery  Cases,  voL  2,  p.  199.) 

By  the  decree  made  on  the  hearing  of  the  cause  Ibr  further 
directions,  in  March,  1843,  it  was  ordered,  that  the  Marter  should 
inquire  and  state  what  sums  had  been  fiiom  time  to  time  retained 
by  the  defendant^  John  Gray,  in  respect  of  the  one^fourth  share 
of  the  dividends  and  income  of  the  testator's  xesiduary  •estate  di- 
rected by  the  will  of  the  testator  to  be  paid  to  William  Melland 
for  his  life,  with  a  dedaration,  that  so  miKsk  of  the  one-fourth 
share  of  such  dividends  and  income  as  the  Mast^  should  find  to 
have  been  so  retiuned  ought  to  be  taken  as  retained  in  satis&c- 
Uon,  firsts  of  interest  after  the  rate  of  62.  per  cent  per 
*annum  on  the  principal  money  of  10452.,  decl^b^  by  [^97] 
the  order  of  February,  1848,  to  be  due  on  the  bonds 
and  mortgage;  and  then  in  reduction  of  the  said  principal  sum 
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of  10452L  And  it  was  farther  ordered,  that  the  Master  should 
inquire  and  state  irom  what  source  the  balance  remaining  in  the 
hands  of  the  def^bdant,  John  Gray,  as  mentioned  in  his  general 
report,  had  arisen,  and  under  what  circumstances  the  same  had 
remained  in  his  hands ;  with  liberty  to  state  any  circumstances 
specially. 

By  his  report,  dated  the  21st  July,  1845,  the  Master  found,  that 
the  defendant,  John  Gray,  had  from  time  to  time  retained  vari- 
ous sums  of  money  in  respect  of  William  Melland's  one-fourth 
share  of  the  dividend  and  income  of  the  testator's  residuary  es- 
tate, amounting  to  44042;  and  that,  by  giving  effect  to  the  direc- 
tion contained  in  the  decree  as  to  the  debt  of  10452.  and  interest, 
that  debt  and  interest  became  discharged  in  July,  1825 ;  and  that, 
after  deducting  such  debt  and  interest^  and  allowing  for  a  certain 
payment  of  6002.  made  by  the  defendant  to  William  Melland, 
the  above  mentioned  balance  became  reduced  to  82862. 

The  Master  further  found,  that  the  balance  or  sum  of  20,3342. 
mentioned  in  his  general  report  as  remaining  in  the  hands  of  the  de- 
fendant^ John  Gray,  arose  from  income  of  the  testator's  estate, 
and  that  out  of  it  the  defendant  had  paid  William  Melland  and 
the  other  defendants  several  sums,  by  which  that  balance  was  ul- 
timately reduced  to  416621  8^.  lid  He  then  set  forth  evidence 
showing  that  this  last-mentioned  sum,  or  part  of  it,  was  retained 
by  the  defendant,  John  Gray,  on  account  of  the  debt  due  from 
William  Melland  to  the  testator's  estate  on  the  bonds  and  mort- 
gage before  mentioned. 

The  Master  then  found,  that  the  defendant,  John  Gray,  paid 
the  several  sums  of  money  received  by  him  on  account 
[^98]  of  the  income  of  the  testator'sestate  from  time  to  time  *into 
the  hands  of  his  banker  to  his  general  account^  and  em- 
ployed part  of  such  several  sums  of  money  to  his  own  use,  by  draw- 
ing upon  the  same  as  he  required  for  the  purpose  of  his  business ; 
and  that^  from  the  month  of  January,  1828,  to  the  15th  of  March, 
1848,  when  under  an  order  obtained  against  him,  he  paid  860O2L  into 
oourt  on  account  of  the  balance  last  mentioned,  the  defendant  had 
not  (except  on  three  occasions)  any  money  of  his  own  in  his  ban- 
ker'shands.    And  the  Master  stated,  that  he  had,  in  the  sixth  sche- 
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dtile  to  that  his  report,  set  forth  a  statement  of  the  several  sums 
of  money  so  received,  with  the.  day  on  which  each  particular  sum 
was  received,  and  the  time  the  same  remained  in  the  hands  of 
the  defendant,  John  Oraj ;  allid  he  found,  that  the  sums  of  money 
so  retained  amounted  to  the  sum  of  40522.  lis.  lOd. 

The  Master  then  set  forth,  evidence,  showing  that  between 
1820  and  1827  many  applications  had  been  made  by  John  Mel- 
land  to  the  defendant,  Gray,  for  payment  of  his  share  of  the  tes- 
tator'a  residuary  estate,  which  applications  had  been  refused,  un- 
der the  advice  of  counsel,  on  the  ground  that  the  debt  secured 
by  the  bonds  and  mortgage  had  not  been  paid. 

And,  upon  consideration  of  the  plaintiff's  state  of  &cts,  and 
the  defendant,  John  Gray's,  counter-state  of  facts,  the  Master 
found,  that  the  balance  (41662.  8^.  Ud.)  remaining  in  the  hands 
of  the  defendatit,  John  Gray,  arose  from  the  income  of  the  testa- 
tor's personal  estate ;  and  that  the  same  remained  in  his  hands, 
as  to  the  before-mentioned  sum  of  405221  11^.  lOd,,  by  reason  of 
the  bonds  and  mortgage  of  the  late  plaintiff  to  his  &ther,  and  the 
amount  actually  due  being  in  dispute,  and  as  to  the  sum  of  118L 
12s.  Id.  for  the  reason  mentioned  in  his  report. 

The  cause  now  came  on  for  hearing  for  further  directions. 

The  principal  question  discussed  was,  whether  and  to 
*what  amount  the  defendant  was  chargeable  with  inter-    [*299] 
est  on  the  several  sums  retained  in  his  hands,  or  car- 
ried to  his  account  at  his. banker's. 

Mr.  Kenyon  Parker  and  Mr.  Faber,  for  the  plaintiflb,  submitted, 
that  there  was  no  reasonable  doubt  that  the  defendant.  Gray,  was 
chargeable  for  interest  on  balances  not  carried  to  a  separate  ac^ 
count,  but  carried  to  a  general  account  at  his  bankers,  and  dealt 
with  as  his  own  money :  Mosley  v.  Ward,{a)  Bocks  v.  Sdrt,{b) 
Sutton  y.  Sharpe.(c) 

Mr.  Wtgram  and  Mr.  Bubback,  for  the  defendant,  John  Gray, 
— ^Thia  person  is  only  a  stakeholder.    [The  Vtoe^  Chancellor. — Is 

(a)  uvea  681.  9)  Id.  68.  ^    (c)  1  Bun.  146. 
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there  not  a  case  ia  which,  the  onlj  ground  of  complaint  bein^ 
that  the  trustee  had  not  kept  a  separate  account,  but  mixed  the 
money  with  his  own,  he  has  been  charged  with  interest;  the  re- 
tention haying  been  reasonable,  saxd  no  notice  to  invest?]  No* 
<)ase  has  gone  that  lengtk  On  the  contrary,  where  executors 
have  retained  monej  under  a  &ir  apprehension  that  thej  were 
entitled  to  it,  when  in  reality  they  were  not  so,  the  Court  has 
declined  to  charge  them  with  interest :  Bruert  v.  Pembertan,{a) 
Tebbs  V.  (hrpenkry{b)  Wnsn  v.  I[iri(m,{c)  Massey  v.  Ban7ier,{d)DaW' 
son  y.  Maasey,{e) 

Sir  Francia  Simphnson  and  Mr.  Lewis^  for  other  defendants 

Mr.  SwanaUm  and  Mr.  FoUett^  iot  other  defendants. 

Thb  Yice-Chancellob. — ^In  this  case,  I  assume,  in 
[*300]  Mr.  *Ghray's  fayor,  that  he  had  reasonable  ground  for 
retaining  the  money  which  he  did  retain,  and  not  pay- 
ing it  to  the  claimant  I  assume  that  he  gave  early  and  sufficient 
notice  of  the  difficulty  to  the  claimant^  and  that  the  claimant  did 
not  direct  or  ask  Mr.  Gray  to  invest  or  appropriate  the  money  in 
any  manner ;  and  that  the  claimant  might  have  proceeded,  as  £u: 
as  his  own  interests  were  concerned,  much  more  speedily  than 
he  did.  I  think,  that  as  fiir  as  any  other  persons  than  William 
Melland,  whom  I  have  called  the  daimant^  were  interested  in 
the  matter,  the  same  observation  applies  to  them.  Assuming 
these  &ets,  it  i&  very  possible,  that,  had  Mr.  Gray  taken  upon 

• 

himself  to  invest  this  mooey^  or  set  it  apart  to  a  separate  account 
with  his  bankers,  so  as  to  have  had  no  direct  use  of  it, — ^though, 
perhaps,  he  might,  with  regard  to  other  accounts,  have  had  an 
indirect  benefit  from  the  balance  being  with, his  bankers, — it  is 
possible,  in  either  of  these  cases,  that  Mr.  Gray  might  have  been 
held  justified  in  so  investing  the  money,  or  not  charged  with  in- 
terest upon  it    In  fiict,  however,  no  such  dealing  with  the  mo- 

(a)  12  Yes.  38S.  (&)  i  Madd.  290,  307.  (c)  11  Yea  877. 

((QlJ.&W.Sil.        '      («)  1  BaU  Jk  B.  219. 
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nej  took  place.  Mr.  Gmy,  in  the  absence,  I  agree,  of  any  direo 
tion  or  request, — ^in  the  absence,  I  also  agree,  of  any  prohibition, 
— did  either  put  the  money  into  his  own  purse,  and  spend  it  as 
his  own  for  his  general  purposes,  or  did  pay  it  to  his  private  ac* 
count  with  his  bankers,  where  it  was  mixed  with  his  own  money^ 
and  from  time  to  time  appropriated  to  his  own  purposes. 

Mr.  Gray  was  a  man  in  business :  it  may  not  be  correct  to  call 
him  a  trader.  He  appears  to  have  been  a  Custom-house  agent^ 
whose  business  may  not  require  a  very  extensive  capital,  (for, 
though  there  is  an  occasional  expenditure  of  money  in  advance, 
the  advances  are  generally  very  soon  repaid,)  yet  still  requires 
some  capital.  I  cannot,  therefore,  considkr  this  gentleman  as  one 
to  whom  it  was  not  beneficial  and  useful,  at  least,  to  have  a  bal* 
ance  of  cash  at  his  command. 

*It  is  established,  that,  if  a  man  in  trade  has  money  [*301] 
at  his  banker's  standing  to  his  general  account,  mixed 
and  blended  with  his  own  money,  he  is  to  be  considered  as  hav- 
ing made  a  beneficial  use  of  it  For  the  present  purpose  I  am 
unable  to  distinguish  a  gentleman  in  Mr.  Gray's  situation  from  a 
person  in  trade ;  and  I  thiok  it  perfectly  consistent  with  al)  the 
assumptions  I  have  made  in  Mr.  Gray's  &vor,  to  say  that  he  used 
this  money  for  his  own  purposes — an  observation  entirely  consis- 
tent with  respect  for  Mr.  Gray  and  his  motives.  If  that  is  the 
right  view  of  the  case,  how  can  I  hear  it  suggested  that  he,  how- 
ever justified  in  retaining  the  money,  is  justified  in  retaining  the 
profit  made  with  the  money  for  his  own  benefit  ?  Though  I  do 
not  believe  that  he  was  actuated  by  any  improper  motives  in  re- 
taining the  money,  I  consider  it  right  to  charge  him  with  inte- 
rest upon  it,  but,  under  the  circumstances;  not  with  compound 
interest,  nor  even  with  simple  interest  at  so  great  an  amount  as 
has  been  suggested,  nor  even  with  interest  on  the  whole  amount 
I  tbiirk  that  the  sum  of  356L  85.  4cL,  which  appears  by  the  sche- 
dule to  have  been  the  amount  retained  by  him  at  the  end  of 
January,  1822,  was  not  an  unreasonable  sum  to  be  retained  at 
that  tima  Let  that  sum  be  considered  as  part  of  the  capital,  and 
not  as  income  retained  by  him.  Upon  that  sum  he  is  not  to  be 
charged  with  intereirt  at  aU|  bat  upon  every  subsequent  «am  ze- 
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oeived  and  retained  by  him,  I  must  charge  him  with  simple  in- 
tereat  at  the  rate  of  42.  per  oent  per  annum  from  the  time  when 
each  sum  was  received^ 

With  respect  to  the  sum  of  S6002.  which  has  been  payed  into 
Court,  I  think  I  am  not  dealing  in  a  manner  too  &vorable  to  the 
defendant,  when  I  say,  that  he  ought  to  be  considered  as  having 
paid  that  sum  into  Court  as  principal,  stopping  interest  fix>m  that 
time. 

Let  the  Master  apportion,  between  WiUiani  Melland's 
[*802]    *estate  and  the  general  estate  of  the  testator,  the  sums 
that  Mr.  Gray  will  thus  have  to  pay. 

BiOLABS,  that  the  defendant,  John  Gray,  is  not  to  be  chai^ged  with  interest  on  the 
several  somSi  amounting  to  356L  8«.  4d,  i^pearing,  by  the  fifth  schedule  to  the  re> 
port,  dated  the  21st  July,  1846,  to  have  been  retained  hj  the  said  defendant,  John 
Gray,  up  to  and  including  the  21st  January,  1822.  And  it  is  ordered,  that  the  said 
ICaster  do  compute  simple  interest  at  the  rate  of  42.  per  cent  per  annum  upon  all 
soma  found  by  the  report  to  have  been  received  by  the  said  defendant,  John  Gray, 
subsequently  to  the  said  21st  January,  1822,  in  respect  of  the  late  plaintifl^  William 
ICelland's,  share  of  the  income  of  the  said  testator's  estate^  and  to  have  been  retain- 
ed by  the  said  defendant,  J.  Gray,  in  his  own  hands,  or  canied  to  his  own  account 
at  his  banker^s ;  such  interest  to  be  computed  from  the  several  times  at  which  such 
several  sums  are,  by  the  said  sixth  schedule,  stated  to  have  been  received,  up  to  the 
15th  March,  1843,  when  the  sum  of  3600iL  was  paid  by  the  s^d  d|fendant  John 
Gray,  to  the  credit  of  the  said  cause  Mdiand  v.  (Tray,  and  when  interest  is  to  stop; 
and,  in  computing  such  interest,  the  said  Kaster  is  to  treat  the  sum  of  5001,  which 
was  paid  by  the  defendant,  John  Gray,  to  the  said  William  Melland  on  the  2 let 
February,  1839,  as  having  been  paid  in  reduction  of  the  sums  upon  which  interest 
is  payable,  so  as  to  stop  the  interest  on  that  amount  from  that  time:  and  it  is  order- 
ed, that  the  Kaster  do  state  the  total  amount  of  the  interest  due  from  the  said  de-. 
fendant,  John  Gray.  Declare,  that  the  interest  to  be  computed  on  the  several  sums 
received  by  the  said  John  Gray,  from  the  said  21st  January,  up  to  and  including  the 
15th  July,  1825,  when  the  debt  due  from  the  said  William  Melland  was  paid  oS; 
forms  part  of  the  income  of  the  said  testator's  estate,  and  is  distributable  amongst 
the  same  parties  as  is  declared  concerning  the  income  of  the  said  testator*s  estate, 
by  the  order  made  in  these  causes  on  the  'Ith  March,  1843:  and  it  is  ordered,  that 
the  said  Master,  having  regard  to  such  declaration,  do  state  the  respective  amounts 
due  to  such  several  parties  in  respect  of  such  interest  And  declare,  that  the  inte- 
rest to  be  computed  on  the  several  sums  received  by  the  said  John  Gray  after  the 
said  15th  July,  1825,  forms  part  of  the  estate  of  said  William  Melland ;  and  that 
such  last-mentioned  mterest  alone  is  to  be  affected  in  the  manner  hereinbefore  di- 
rected by  the  payment  of  the  said  sum  500iL(a) 

(a)  Kztraoted  from  the  Registrar's  Book. 
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♦Davis  v.  Morieb.  [*808] 

1846:D6a9tfa. 

By  a  maniage  settlement;  a  som  of  30,000il  Irish  canrenoj  was  Tested  in  trostees^ 
upon  trostt  out  of  the  interest  and  dividends  of  two  eqnal  third  parts  of  it,  toge- 
ther with  the  interest  and  dividends  of  the  remaining  third  part,  to  make  up  the 
annual  sum  of  500/L,  and  pay  such  annual  sum  to  the  husband  and  wife  during  tb^ 
lltd  of  Al : — Meld^  that  the  husband  and  wife  were  entitled  durng  the  life  of  A. 
to  the  income  of  the  remaining  third  part,  whether  it  did  or  did  not  exceed  600L 
per  annum. 

A  person  who  by  mistake  had  received  for  some  years  a  less  ineome  than  he  was 
entitled  to  under  his  marriage  settlement^  held,  under  the  circumstances  of  the 
case,  to  be  entitled  to  have  the  difference  made  up  to  him  out  of  the  estate  of  the 
deceased  settlor. 

By  an  indenttire  of  settlement,  dated  the  29th  May,  1820,  and 
executed  preyioosly  to  the  maniage  of  James  Justinos  Morier 
with  Harriet  his  wife,  who  was  the  daughter  of  William  Fiilke 
Greville,  a  sum  of  30,0002L  Irish  currency,  part  of  a  larger  sum 
outstanding  on  mortgage  in  Ireland,  and  belonging  to  Mr.  Gre- 
ville, was  assigned  to  trustees,  upon  trust,  either  that  they  should 
permit  the  same  to  remain  in  its  then  state  of  investment,  or  call 
in  the  same  and  invest  it  in  the  funds  or  other  securities,  and 
stand  possessed  of  the  same  upon  the  following  trusts ;  that  is  to 
say,  upon  trust  that  they  should,  after  the  solemnisation  of  the 
said  marriage,  and  during  the  life  of  the  said  William  Fulke 
Oreville,  by  or  out  of  the  interest,  dividends,  and  annual  produce 
of  two  equal  third  parts  or  shares,  the  whole  into  three  equal 
parts  or  shared  to  be  divided,  in  the  said  sum  of  80,0002.,  and  the 
stock,  funds,  or  securities  in  or  upon  which  the  same  should  be 
invested,  levy  and  raise  such  an  annual  sum  of  money  as  from 
time  to  time  should  be  sufficient,  together  with  the  interest,  divi- 
dends, and  annual  produce  of  the  remaining  or  other  one  equal 
third  part  or  share  of  the  sam^  sumof  80,0002.,  and  the  stocks, 
fiinds,  or  securities  in  or  upon  which  the  sam6  should  be  invest- 
ed, to  make  up  the  annual  sum  of  6002L  as  money  is  valued  in 
England,  without  any  deduction  or  abatement  whatsoever ;  and 
should  pay  and  apply  the  same  annual  sum  by  equal  half-yearly 
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payments,  on  the  29th  day  of  November,  and  the  29th  day  of 
May  in  every  year,  to  the  person  or  persons  and  in  the  manner 
to  whom  or  in  which  the  interest^  dividends,  or  annual  pioduoe 
of  the  said  first-mentioned  two  eqnal  third  parts  or  shares  of  the 
said  sum  of  80,0001^  and  the  securities  for  the  same, 
[*S04]  would  for  the  time  being  be  payable  under  the  'trusts 
thereinafter  declared,  if  the  said  William  Fulke  Gre- 
Vine  were  then  dead,,  the  first  half-yearly  payments  of  the  said 
annual  sum  to  be  made  on  such  of  the  said  days  of  payment  as 
should  happen  next  after  solemnisation  of  the  said  intended  mar- 
riage.; and  should,  during  the  life  of  the  said  William  Fulke 
Greville,  pay  all  the  surplus  or  residue  which  should  remain  of 
the  interest,  dividends^  and  annual  produce  of  the  said  first-men- 
tioned two  equal  third  parts  or  shares  of  the  said  sum  of  80,0002., 
and  the  securities  for  the  same^  after  payment  of  the  said  annual 
sum  by  the  said  indenture  directed  to  be  paid  thereout  as  afore- 
aaidy  unto^or  permit  the  same  to  be  received  by,  the  said  William 
Fulke  Greville,  and  his  assigns,  during  his  life;  and,  as  to  the 
same  two  equal  third  parts  or  shares  of  the  said  sum  of  80,0002., 
and  the  seciirities  for  the  same,  fix)m  and  after  the  decease  of  the 
said  WUIiam  Fulke  Greville,  and  as  to  the  remaining  one  equal 
third  part  or  share  of  the  said  sum  of  SO,000Z.,  and  the  securities 
for  the  same,  &;c.  \  and  as  to  certain  other  funds  mentioned  in  the 
indenture,  upon  trust  that  the  trustees  should  thereout  make  cer- 
tain annual  payments  to  the  intended  wife  for  her  separate  use, 
and,  subject  to  the  said  trusts,  should  pay  the  interest,  dividends, 
and  annual  produce  of  the  said  trust  moneys,  stocks,  funds,  and 
securities,  to  the  said  James  Jostinus  Morier,  and  his  assigns,  for 
his  life. 

The  marriage  took  place  on  the  15th  June,  1820. 

On  the  8rd  January,  1886,  the  mortgage  was  paid  off,  and  the 
trust  sum  of  80,0002.  Irish  currency  was  invested  in  the  names  of 
the  trustees  in  the  purchase  of  80,48U  I65.  8d.  Consola 

Mr.  Greville  died  on  the  14th  January,  1887.  On  the  5th  of 
the  same  month,  a  dividend,  amounting  to  4572.  is.  6(£,  became 
due  in  respect  of  the  80,4812.  IQs.  8cL  Consols. 

In  February,  Mr.  Morier  wrote  to  the  executors  of  Mr.  Gre> 
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yille,  TespectiDg  payment  of  the  balance  of  the  500/.  an- 
nual payment^  to  whick  he  was  entitled  by  his  Carriage    [*805] 
settlement,  observing  that  the  last  payment  on  that  ac- 
count had  been  made  to  the  29th  November,  and  that  therefore 
there  remained  due  to  him,  reckoning  from  4;hat  time  to  the  day 
of  hlr.  OrevUle's  death,  621 17s.  4i(L 

Subsequently,  however,  to  this  letter,  the  trustees  of  the  settle- 
ment paid  Mr.  Morier  4672.  4^.  6c/.,  being  the  half-year's  dividend 
dae  on  the  6th  January,  1887,  on  the  whole  stock ;  and  to  recover 
that  sum,  the  plaintiff,  as  executors  of  Mr.  QreviUe,  now  brought 
their  bill. 

The  defendants,  Mr.  and  Mrs.  Morier^  by  their  answer,  insisted, 
that,  according  to  the  true  construction  of  the  settlement,  they 
were  entitled  to  the  whole  of  the  annual  produce  of  one  third 
part  of  the  £80,000,  or  the  stocks  in  which  it  might  be  invested, 
whether  such  annual  produce  exceeded  the  dear  yearly  value  of 
£600  or  not,  and  that,  should  the  annual  produce  £sill  short  of 
the  yearly  sum  of  £600,  then  they  were  entitled  to  hav6  that  sum 
made  up  to  thetn  out  of  the  other  two-thirds  of  the  SO^OOOL  Irish 
currency;  that  the  annual  interest  on  one-third  of  80,0002. 
amounted  to  the  sum  of  6002.  Irish  currency,  which  is  equal  to 
the  sum  of  6632. 16^.  lid  currency  of  the  United  Kingdom ;  that, 
from  the  time  of  the  defendant's  marriage  to  the  day  of  his  death, 
Mn  Greville  received  the  whole  of  the  dividends  and  annual 
produce  of  the  trust  fund,  and  that  he  only  paid  thereout  to  the 
defendants  sums  amounting  in  the  whole  to  60021  per  annum,  and 
that  the  sum  of  9102.  or  thereabouts,  was  due  at  his  death  to  the 
defendants  for  arrears,  and  that  they  received  the  45721  4^.  6d, 
in  reduction  of  that  sum.  And  the  defendant  Mr.  Morier  stated 
that  be  received  the  annual  som  of  6002.  from  Mr.  Greville  by 
mistake  and  through  ignorance  of  his  rights  and  interests  under 
the  indenture  of  settlement,  and  that  he  never  consented  or  agreed 
to  take  any  less  sum  than  he  was  entitled  to,  nor  was  he  ever 
required  to  do  so,  nor  was  any  consideration  for  that  purpose 
received  by  him  from  Mr.  Greville. 

*The  causQ  came  on  for  hearing  before  Knight  Bruce,  [*806] 
V.  C,  in  Michaelmas  Term,  1844,  when  His  Honor  was 
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pleased  to  declare,  that,  according  to  the  true  constrtiction  ci  the 
indenture  of  settlement,  dated  the  29th  day  of  May,  1820,  the 
defendant  James  Justinus  Morier  was  entitled  to  the  income  of 
one*third  of  the  80,0002.  Irish  currency  during  the  joint  lives  of 
himself  and  William  Fulke  Greville,  whether  exceeding  or  not 
exceeding  6002  ^Ter  annum.  And,  it  being  admitted  by  the  coun- 
sel for  all  parties,  that,  with  the  exception  of  the  dividend  due  on 
the  5th  January;  1887,  all  the  income  arising  from  the  80,000^ 
Irish  currency,  and  the  80,4812.  16^.  8d  Consols,  was  received 
by  Mr.  Greville  during  his  life,  and  that  he  paid  to  the  defend- 
ant Mr.  Morier,  in  respect  of  his  rights  under  the  settlement,  the 
sum  of  60021  sterling  j>er  annum^  by  half-yearly  payments  on  the 
days  mentioned  in  the  decree,  it  was  referred  to  the  Master  to 
inquire  and  state  for  what  reason  and  under  what  circumstances 
it  happened  that  the  income  of  one-third  of  the  said  trust  fund 
was  not,  after  the  xparriage  of  the  defendant  Mr.  Morier,  paid  to 
him  during  the  life  of  Mr.  Greville,  and  whether  the  defendant 
Mr.  Morier  released,  or  agreed  or  intended  to  waive  or  abandon 
his  right  to  the  whole  or  any  part  of  so  much  of  the  said  income 
as  he  did  not  receive,  and  under  what  circumstances. 

The  Master,  by  his  report^  found  that  W.  F.  Greville  paid, 
and  the  defendants  James  J.  Morier  and  Harriet  his  wife  received| 
the  yearly  sum  of  60021  during  the  whole  period  while  the  said 
sum  of  80,0002.  Irish  currency  remained  invested  on  the  mortgage 
security,  and  the  said  yearly  sum  was  regularly  paid  during  the 
aforesaid  period  by  half-yearly  payments  on  the  17th  day  of  June 
and  the  17th  day  of  December  in  each  year,  without  reference  to 
the  question  whether  the  interest  was  punctually  paid  on  the 

mortgage  or  not ;  and  he  found,  that,  on  the  4th  Novem* 
[*807]    ber,  1848,  the  arrears  of  interest  on  the  ^mortgage 

amounted  to  the  sum  of  69302^,  which  sum  was  on  that 
day  paid  of^  at  the  request  of  the  mortgagor,  by  one  Creoige 
Clendening,  who  thereupon  took  an  assignment  of  the  mortgage 
security  for  that  sum,  the  defendant  Morier  und  his  wife  and  Uieir 
trustees  being  parties  to  the  indenture  of  assignment,  and  the  sum 
of  69802.  being  therein  expressed  to  be  paid  to  the  said  W.  F. 
Greville,  James  J.  Morier  and  Harriet  his  wife,  according  to  the 
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respective  shares  in  which  they  were  entitled  to  the  said  arrears 
of  interest  And  the  Master  found  that  such  last-mentioned  in* 
denture  was  perused  and  approved  of  by  the  solicitors  of  the  said 
James  J.  Morier ;  and  he  found  that  the  whole  of  the  said  sum 
of  698021  was,  in  fact,  paid  to  the  said  William  F.  Greville  with 
the  privity  and  consent  of  the  said  James  J.  Morier ;  and  he 
found,  that,  after  the  said  sum  of  80,000Z.  Irish  currency  was  in- 
vested in  the  purchase  of  SI  per  cent.  Consolidated  Bank  Annui- 
ties as  aforesaid,  the  dividends  of  one-third  part  thereof  were  less 
than  60021  per  annum,  and  from  that  time  up  to  the~29th  day 
of  November,  1886,  inclusive,  the  said  William  P.  Greville  con- 
tinued to  pay  to  the  said  Jametf  J.  Morier  and  Harriet  his  wife,  be- 
tween them,  the  said  sum  of  60021  per  annum.  And,  after  stating 
the  payment  of  *the  dividend  as  before  mentioned,  on  the  6th 
January.  1887,  the  Master  stated  that  he  was  of  opinion,  and 
therefore  found,  that  it  happened,  for  the  rea^n  and  under  the 
circumstances  thereinbefore  stated,  that  the  income  of  one-third 
of  the  said  trust  fund  was  not^  aftier  the  marriage  of  the  defendant 
J.  J.  Morier,  paid  to  him  during  the  life  of  the  said  William  F. 
Greville.  And  he  found  that  the  defendant  James  J.  Morier  did 
not  release,  or  agree  or  intend  to  waive  or  abandon  his  right  to 
the  whole  or  any  part  of  so  much  of  the  said  income  as  he  did 
not  receive,  unless  the  circumstances  aforesaid  must  b^  considered 
as  evidence  of  his  having  done  so ;  but  he  submitted  to  * 
the  judgment  of  the  CJourt,  *  whether  the  circumstances  [*808] 
aforesaid  did  or  did  not  afford  evidence  that  the  said 
James  J.  Morier  did  release  or  agree  or  intend  to  waive  or  aban- 
don his  right  to  so  much  of  the  said  income  as  he  did  not  receive. 
And  the  Master  found,  that,  upon  the  supposition  that  the  said 
J.  J.  Morier  had  not  waived  his  rights,  he  was  a  creditor  of  the 
estate  of  the  said  H.  F.  Greville  in  respect  of  income  not  received 
by  him  to  the  amount  of  46821 

Mr.  Morier  was  examined  in  the  Master's  Office. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Wigram  and  Mr.  HdUj  for  the  plaintiffs,  observed  that  the 
whole  of  Mr.  Morier's  claim  originated  previously  to  1886.  From 
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that  time  until  Mr.  Oreville's  death  he  had  either  slept  on  his 
rights,  or  had  acquiesced  in  a  fiunily  arrangement,  which  ought 
not  now  to  be  disturbed.  If  he  had  by  mistake  received  a  less 
amount  oi  income  than  he  was  entitled  to,  it  was  for  him  to  prove 
the  mistake.  His  own  evidence  of  mistake  was  not  a  satisfactory 
ground  for  relieviog  him  firom  the  consequences  of  his  own  acts. 
He  had  acquiesced  in  the  arrears  of  interest  on  the  mortgage 
being  paid  to  Mr.  Greville.  Considering  that  as  a  voluntary  gift 
on  his  part,  there  was  no  sufficient  reason  for  setting  it  aside.  It 
was  not  clear,  however,  that  the  regular  and  punctual  receipt  of 
6002.  was  not  a  valuable  consideration  for  the  arrangemcDt 
[They  referred  to  Mellish  v.  Leeson,{a)  Ourrie  v.  Grooldf{b)  and 
CH^ion  y,  Chckburn.']{c) 

Mr.  HusseU  and  Mr.  TTa jpofe  appeared  for  the  defendants. 

Ths  Yice-Chancellob,  (after  observing  that  no  objection 
had  been  made  upon  tne  pleadings  on  the  ground 
[*809]  "^of  any  Statute  of  Limitions) — My  opinion  of  the  pro- 
bability of  the  case  is  in  conformity  with  that  of  the 
Master,  though  I  am  aware  that  the  answer  and  examination 
cannot  be  made  evidence.  I  think  that  there  was  not  any  inten- 
tion on  the  part  of  Mr.  Morier  to  give  up  anything  that  he  ^was 
entitled  to.  I  think  also  that  the  rights  of  the  parties  are  not 
affected  by  lapse  of  time,  and  that  it  is  a  mere  matter  of  figures. 

DaoLABX,  that  the  defendants  Mr.  and  Mrs.  Korier,(cO  or  one  of  them,  are  or  ia 
entitled  to  stand  as  creditors,  or  a  creditor,  against  the  estate  of  Mr.  Greville,  for 
the  sum  of  4631 ;  and  that  aU  the  defendants  are  entitled  to  stand  as  creditors  of 
Mr.  GveviUe  against  his  estate  fiur  the  costs  of  this  suit.  Declare,  that  the  plaintifb 
are  entitled  to  their  costs  of  this  suit  against  the  estate  of  Mr.  GreTille;  and  let  all 
ilie  parties  respeotiyelj  be  at  liberty  to  apply  to  the  court  in  the  suit  of  ^ 

as  they  may  be  advised. 

(a)  3  Atk.  673.  (b)  S  Madd.  163.  (e)  3  MyL  &  X.  VS. 

(d)  Some  portion  of  the  income  had  been  settled  to  the  separate  U9e  of  Mn.  Moiiflr; 
wteanki  p.  30i. 
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Bensoit  V,  Heathobn. 

1846;  Not.  14th,  16th. 

Dedantion  of  yariouB  liabilities  incured  by  directon  of  a  Joint-etock  compaiiy  in 
respect  of  the  acta  of  their  oo-director. 

Afteb  the  decree  made  on  the  original  hearing  of  this  cause 
(aee  Younge  and  Colljer's  Chancefj  Cases,  vol.  1,  p.  826,)  a  fiat 
in  bankruptcy,  dated  the  22d  Noyember,  1843,  was  issued  against 
the  defendant  Heathom,  under  which  he  was  declared  bankrupt. 
His  assignees  were  accordingly  brought  before  the  court  by  sup- 
plemental bill,  and  the  usui^  decree  in  such  a  supplemental  suit 
was  made  in  March,  1844. 

The  original  and  supplemental  suit  now  came  on  for  hearing 
for  further  directions. 

The  points  remaining  ibr  discussion  werC}  Ist,  as  to 
the  ^circumstances  attending,  and  consequences  resid-  [*810j 
ting  from,  the  registration  of  certain  vessels  in  Hea- 
thorn's  sole  name ;  2dly,  the  liability  of  the  defendants,  the  co- 
directors  with  Heathom,  in  respect  of  any  sum  which  ought  to 
have  been  paid  over  by  Heathom  to  the  company  £)r  '^The 
Nourmahal  f  Sdly,  the  liability  of  the  same  defendamts  in  re* 
spect  of  commissions  and  brokerage  allowed^,  if  allowed  with 
their  privity,  by  Heathorn ;  4thly,  the  circumstances  attending 
the.allowance  of  discounts  to  Heathom  on  the  payment  by  him 
of  tradesmen's  bills;  Sthly,  the  costs  of  the  defendants  the  direct* 
ors ;  6thly,  the  costs  of  the  defendants  the  assignees. 

The  Master,  by  his  report^  found,  with  respect  to  the  first 
point,  that,  when  the  several  vessel^  above  referred  to  were  pur- 
chased, and  registered  in  the  sole  name  of  said  Joseph  L.  Hea- 
thom, the  same  was  done  with  the  knowledge  and  consent  of  all 
parties  then  acting  on  behalf  of  the  company,  so  &r  as  the  same 
was  completed ;  that  all  the  several  defendants  had  notice  of  this 
matter  from  the  time  of  their  being  first  connected  with  the  com- 
pany ;  and  that  there  never  had  been  any  concealment  on  this 
subject,  BO  fiir  aa  app^red  by  any  evidence  before  the  Master, 
fix>m  the  plaintiflh  Or  any  of  the .  shareholders,  either  at  home  or 
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abroad.  And  the  Master  did  not  find,  from  any  evidence  laid 
before  bim,  that  any  damage  bad  been  sostidned  by  the  company 
by  means  or  in  consequence  of  the  ships,  or  any  of  them,  having 
been  so  registered  in  the  sole  name  of  Heathom. 

As  to  the  third  point,  the  Master  found  certain  Specified  sums 
to  have  been  received  by  Heathom  for  commi^ions  and  broker- 
age respectively,  and  he  stated  the  interest  due  thereon.  He 
then  specified  certain  portions  of  these  sums  as  having  been  paid 
to  Heathom  with  the  consent  and  privity  of  the  defendants 
the  co-directorEfy  apportioning  a  particular  sunv  to  each  defend- 
ant 
[^811]  *With  reference  to  the  fourth  point,  the  Master  set 
forth  an  account  of  the  discounts  received  and  sums 
actually  paid  by  Heathom,  as  stated  in  the  schedule  to  his  an- 
swer, and  also  the  balances  at  the  bankers'  of  the  company  at  the 
dates  of  such  payments.  By  way  of  a  report  of  special  circum- 
stances connected  with  this  part  of  the  case,  he  adopted  fix>m  the 
slate  of  facts  of  the  plaintiffi  the  following  statement ; .  namely, 
that,  on  the  4th  June,  1889,  a  balance  of  1092. 12^.  Id.  appeared 
to  be  due  to  the  defendant  Heathom  from  the  company,  and  on 
that  day  he  received  a^  cheque  from  the  directors  for  the  sum  of 
114921  6^.  8d,  towards  paying  that  balance  of  1092. 128.  Id,  the 
several  tradesmen's  bills  stated  in  the  schedule  to  have  been  paid 
by  him  on  the  6th  June,  1889,.  and  other  charges,  amounting  in 
the  whole  to  the  sum  of  10612.  Us.  7cL ;  that  the  sums  of  10921 
12^.  Id.  and  10612.  "Us.  7d  made  together  the  sum  of  11712L  Ss. 
8d.j  and,  after  deducting  the  sum  of  11492.  6^.  8d  therefrom, 
there  would  remain  due  to  the  defendant  Heathom  the  sum  of 
212.  179.  That  the  cash  balance  of  the  company  at  the  bankers' 
on  the  6th  June,  1839,  was  the  sum  of  76821  0^.  lid 

It  appeared  from  the  evidence  of  the  plaintiffs  upon  this  last 
point,  as  laid  before  the  Master,  that  each  of  the  co-directors  was 
at  difibrent  times  a  party  to  the  payment  to  Heathom  of  his  ac- 
counts, in  respect  of  which  he  had  received  discounts  or  allow- 
ances from  the  tradespeople. 

Sir  fiuncis  Simphinaan  and  Mr.  PigoU,  for  the  plaiQjti& 
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Mr.  Parry  and  Mr.  Bolt,  far  the  defenda&ts  Kelthorpe,  Brown, 
Yachell,  and  Famcomb. 

Mr.  Bussdl  and  Mr«  Adams^  tot  the  defendant  Farmer. 

The  Yics-Chakgellob.— Mr.  Heathom's  estate  must 
be  ^declared  liable  for  the  amount  of  the  diaoounts,  and    [^812] 
interest  at  62.  per  cent  to  the  date  of  the  fiat,  in  the 
some  manner  as  for  the  commissions  and  brokerage*    The  lia- 
bility of  the  estate  for  the  commissions  and  brokerage,  with  i}i« 
terest^  has  been  declared. 

The  first  question  that  remains  is,  as  to  the  liability  of  the 
other  directors  to  the  sum  that  ought  not  to  have  been  paid  by 
the  company  in  respect  of  "  The  Nourmahal."  That  question 
seems  not  to  involve  Mr.  Farmer,  who  was  absent  at  the  time, 
but  it  does  involve  the  others.  Upon  a  due  consideration  of  the 
matter,  I  think,  that,  although  strict  investigation,  dictated  by 
suspicion,  might  have  enabled  them  to  ascertain  the  fraudulent 
character  of  the  transaction, — I  use  the  word  "fiiauduleot"  in 
the  sense  in  which  it  is  generally  used  in  a  court  of  equity, — 
yet  its  nature  was  such  that  I  do  not  think  they  were  bound  to 
suspect  it;  and  although  it  is  to  be  wished  that  they  had  been 
more  careful,  and  had  made  more  inquiry  on  that  occasion,  yet, 
in  my  judgment,  the  case  is  hardly  strong  enough  (particularly 
as  I  cannot  impute  to  them  any  ill  intention)  to  render  it  neces- 
sary for  the  court  to  make  them  liable  for  the  amount.  How 
the  case  stands  as  to  this  point,  with  regard  to  costs,  is  a  differ- 
ent matter. 

Then  comes  the  question  of  commission  and  lifrokerage ;  and 
though  the  argument  on  the  language  in  the  decree  with  respect 
to  that  point  was  worthy  of  attention,  it  has  failed  to  convince 
me.  I  am  of  opinion  that  there  is  nothing  in  the  decree  that 
ought  now  to  exclude  the  consideration  of  the  question  of  the 
liability  of  the* other  directors  as  to  these  sums;  and  I  think  it 
plain,  that^  the  faster,  by  a  report  confirmed,  having  found 
these  allowances  for  conmiission  and  brokerage,  which  Mr.  Hea- 
thom  ought  never  to  have  had,  and  ought  never  to  have  claimed, 
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to  have  been  made  with  the  consent  and  iNrivity  of  the 
[^18]  other  directors,  thej  must  be  made  good  by  those  *re- 
spectively  who  were,  in  the  language  of  ifa«  decree  and 
of  the  report  consenting  or  privy  to  them.  Let  each,  therefore, 
be  made  liable  to  the  company  for  that  amount  of  allowance  to 
which  he  was  so  consenting  or  privy.  I  make  that  declaration 
without  prejudice  to  any  right  that  they  may  have  to  come  in 
under  the  bankruptcy  of  Mr.  Heathom,  as  the  person  first  liable. 

I  do  not  think  it  a  case  fbr  exempting  them  from  interest  On 
the  other  hand,  though  the  ease  was  one  as  against  Mr.  Heathom 
for  £5  per  cent  interest,  I  do  not  think  it  a  case  for  £5  per  cent 
interest  against  these  gentlemen ;  but  they  must  pay  42.  per  cent 
Interest,  and  that  interest  will  not  stop  at  the  date  of  the  fiat ; 
interest  must  go  on  at  4L  per  cent  for  that  for  which  they  are 
respectively  liable.   - 

The  next  question  is  with  regard  to  the  discounts,  in  which 
respect  I  am  not  sure  that  theie  was  not  even  less  diligence  than 
with  regard  to  "  The  Nourmahal."  Considering,  however,  the 
absence  of  any  unfair  intention  on  their  part,  considering  the 
active  position  which  Mr.  Heathom  seems  generally  to  have  been 
expected  and  generally  allowed  to  assume,  and  also  the  form  of 
the  report  in  this  respect,  which  I  think — although  it  was  not 
certain  whether  Mr.  Heathom  would  be  charged — ought,  if  it  was 
intended  to  charge  them,  to  have  gone  on  to  ascertain  whether 
there  was  consent  or  privity ;  taking  all  these  circumstances  into 
consideration,  I  think  that  I  am  not  dealing  more  leniently  with 
the  defendants  than  justice  renders  proper,  in  not  making  them 
personally  liable  for  these  discounts.  I  am  not  now  dealing  with 
the  costs  of  the  suit 

Then  comes  the  question  of  the  costs  of  the  suit,  and  subject 
to  certain  qualifications  and  deductions  which  I  shall  presently 
mention,  I  think  that  the  plaintifik  must  have  from,  the  de- 
fendants, the  directors,  the  general  costs  of  the  suit 
[*814]  *With  regard  to  Mr.  Heathom,  it  is  not,  I  suppose,  en- 
deavored now  to  fix  him  with  any  costs  except  those  to 
which  he  was  declared  liable  before.  That  point  has  not  been, 
and,  I  suppose,  was  not  intended  to  be,  pressed  upon  me.    He 


CASES  m  CHANCEBT.  SU 

1846. — ^Benaon  t.  Heathom. 

has  become  bankrupt,  and  it  was  mentioned  in  the  cx>urse  of  the 
argument  that  he  had  obtained  his  certificate.  I  am  not  sure  that 
the  obtaining  or  not  obtaining  of  the  certificate  is  of  importance 
with  respect  to  this  part  of  the  case.  Considering,  however,  the 
whole  case,  with  reference  to  the  ships  and  otherwise,  I  think 
that  I  am  doing  him  justice,^-doing  the  plaintilFs  and  all  the 
other  parties  justice, — in  leaving  the  matter  of  costs,  as  regards 
him,  as  it  stands,  without  giving  him  anything  or  taking  anj" 
thing  from  him,  but  leaving  his  estate  liable  to  those  costs  to 
which  he  was  declared  to  be  liable,  and  as  to  which  there  is  no 
question.  As  to  the  costs  relating  to  the  discounts,  nothing 
having  been  said  in  the  decree  concerning  them,  I  do  not  think 
that  I  can  now  throw  theni  on  the  bankrupt 

The  costs  of  the  assignees  must  be  paid  out  of  their  own  estate. 
The  result  has  been  to  fix  their  estate  with  an  additional  liar 
bility. 

Mj  present  impression  is,  that  I  cannot  give  the  plaintiff  any 
costs,  so  far  as  they  have  been  occasioned  or  increased  by  the 
bankruptcy,  out  of  the  estate. 

I  have  said  that  the  defendants,  the  directors,  are  to  be  liable 
for  the  general  costs  of  the  suit,  subject  to  what  I  should  mention. 
There  appears  to  be  no  case  whatever  against  Mr.  Parmer  as  to 
"  The  Nourmahal,"  and,  therefore,  so  far  as  Mr.  Farmer's  costs 
have  been  increased  by  the  case  as  to  "  The  Nourmahal,"  he 
must  receive  them  fix^m  the  plaintiff  That  applies  to  Mr.  Far- 
mer alone. 

With  regard  to  all  the  directors,  and  in  this  I  include  Mr. 
Farmer,  there  appears  to  have  been  a  considerable  irregu- 
larity with  regard  to  the  mode  of  dealing  with  the  *ve8-  [*816] 
sels ;  for  whatever  may  have  been  the  state  of  the  law 
applicable  to  these  ships,  as  far  as  the  British  navigation  laws 
are  concerned,  or  as  far  as  the  Brazilian  laws  are  concerned,  the 
title  to  them  was  allowed  to  remain  in  a  state  in  which  it  ought  not 
to  have  remained ;  and,  therefore,  as  to  the  costs  up  to  the  hearing 
inclusive,  I  think  that  there  ought  to  be  no  exemption  upon  this 
account ;  subject  to  what  I  have  said  as  to  Mr.  Farmer. 

With  regard  to  the  costs  after  the  hearing,  the  matter  stands 
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on  a  different  footing.  One  of  the  ships  had  actoally  been  sold ; 
another  was  contracted  to  be  sold,  and  the  other  two  have  been 
ever  since,  as  I  understand  it,  in  the  Brazilian  seas  under  the 
Brazilian  flag,  and  no  damage  has  actually  been  sustained :  I  do 
not  think,  therefore,  though  the  plaintifb  were  entitled  to  the 
inquiries  contained  in  the  decree  on  this  subject,  that  it  was 
necessary  for  them  to  prosecute  those  inquiries ;  and  as  to  the 
costs  subsequent  to  the  decree  relating  to  the  ships  other  than 
''  The  Nourmahal,"  I  think  that  the  plaintifEs  must  pay  .them  to 
the  defendants ;  without  prejudice,  however,  to  such  right,  if  any, 
as  the  plaintiff  have  to  be  allowed  all  or  any  of  their  costs, 
charges,  and  expenses  out  of  the  funds  of  the  company. 


[♦816]  ♦Boyd  v.  Moylbl 

1845:  Bea  13th. 

To  a  bill  filed  by  the  aaaignees  of  a  bankrapt  against  a  creditor,  impeaching  the 
amount  of  a  debt  for  which  the  creditor  had  obtained  judgment  and  taken  the 
bankrupt's  goods  in  execution,  and  pn^g  an  account  of  the  dealings  and  trans- 
actions between  the  bankrupt  and  the  creditor,  a  general  demurrer  for  want  of 
equity  was  allowed. 

After  Judgment  and  execution  obtained  by  a  creditor  against  his  debtor,  the  debtor 
becomes  bankrupt,  and  his  goods  are  seized  by  the  messenger.  The  creditor  then 
brings  trover  against  the  aasigneefl^  and  trespass  against  the  messenger.  Upon  a 
bill  filed  by  the  assignees  against  the  creditor  to  enforce  a  substantial  right  in 
equity  in  respect  of  the  bankrupt's  goods,  it  is  not  an  olyection  for  multifaiiousnessy 
that  the  bill  prays  an  injunction  to  restrain  both  actions. 

Effect  as  between  co-defendants  of  the  23d  Order  of  August,  1841. 

iSbnife,  that  upon  a  bill  filed  by  assignees  of  a  bankrupt  against  a  judgment  creditor 
of  the  bankrupt,  impeaching  the  alleged  amount  of  the  judgment  debt,  and  pray- 
ing an  account,  it  is  a  good  ground  of  equitable  relief;  that,  at  the  jtime  when  the 
action  in  which  the  judgment  was  obtained  was  commenced,  the  bankrupt  was 
in  pecuniary  difficulties,  and  was  pressed  for  payment  of  his  debts  by  several  of 
his  creditors;  and  that  he  was  unable,  by  reason  of  such  difflculttoa^  to  attend  to 
the  defence  of  the  action. 

Ths  bill  stated  the  bankruptcy  of  Gfeorge  James,  under  a  fiat^ 
dated  the  8th  July,  1846,  and  the  appointment  of  the  plaintiffiy^ 
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Boyd  aod  Yalpj,  as  the  creditors'  and  o£Gicial  assignee  respectively. 
It  then  proceeded  to  state,  that,  before  and  at  the  date  of  the 
bankruptcy,  George  James  carried  on  the  business  of  a  draper  at 
Leamington ;  that,  upon  the  issuing  of  the  fiat,  and  after  the 
appointment  of  the  plaintiff  Yalpy  as  official  assignee,  the  defend* 
ant  Badham  was  appointed  messenger  under  the  bankruptcy ; 
and  that,  on  the  said  8th  July,  the  messenger  and  his  assistants, 
the  defendants  Bow(tidge  and  Tomkinson,  took  possession  of  the 
stock  in  trade  and  effects  of  the  bankrupt,  upon  the  premises  at 
Leamington ;  that,  upon  possession  being  so  taken,  the  defend- 
ant Moyle  claimed  to  be  entitled  to  the  stock  and  effects,  under 
a  sale  of  them  to  him  by  the  sheriff  of  Warwick,  in  satisfaction 
of  a  debt,  or  part  of  a  debt,  alleged  to  be  due  to  him  from  the 
bankrupt ;  that  Moyle  still  disputed  the  plaintiff's  right  to  the 
stock,  and  that  he  refused  to  permit  the  plaintiff  to  s^ll  and  con- 
vert it  into  money. 

The  bill  then  stated,  that  the  plaintiffs  had  since  ascertained, 
as  the  &ct  was,  that  the*defendant  Moyle  had  brought  an  action 
of  debt  against  the  bankrupt  in  June,  1845,  and  obtained  judg- 
ment by  default  on  the  2nd  July,  under  which,  on  the  3rd  July, 
execution  had  been  levied  on  the  goods  of  the  bankrupt  for  the 
sum  of  48172.  8^.  and  costs  of  suit ;  and  that,  on  the  following  day, 
the  defendant  procured  a  bargain  and  sale  to  be  made  to  him  by 
the  sheriff  of  the  bankrupt's  effects,  in  consideration  of  29712.,  a 
part  of  the  alleged  debt 

*The  bill  then  stated,  that  although  the  said  judg-  [♦SIT] 
ment  had  been  so  recovered  by  the  defendant  Moyle  as 
afoFesaid,  yet  no  such  debt  as  either  the  said  sum  of  431721  3^.  or 
the  said  sum  of  2971 Z.  or  any  other  debt  of  a  like  amount,  was 
due  from  the  said  George  James  to  the  said  defendant;  and 
that  the  said  judgment  was  obtained  by  the  de&ult  or  by 
the  consent  of  the  said  George  James,  and  without  any  proof  or 
inquiry  being  made  in  the  said  action  as  to  the  amount  (if  any) 
which  was  in  fact  due  to  the  said  defendant  Moyle ;  and  that,  if 
any  sum  of  money  whatever  was  due  at  the  time  when  the  said 
judgment  was  recovered  from  the  said  George  James  to  the  de- 
fendant Moyle,  the  same  was  of  small  amount ;  and  that  the  va- 
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lue  of  the  stock  in  trade,  goods,  and  effects  of  the  said  Gfeorge 
James  so  seized  and  taken  under  the  color  of  the  said  execution 
as  aforesaid  greatly  exceeded  the  amount  of  such  debt  (if  any) 
as  was  justly  due  from  the  said  George  James  to  the  Baid  de- 
fendant Moyle. 

The  bill  then  stated,  that  Moyle  refused  to  come  to  any  ac- 
count with  the  plaintiffs  in  respect  of  his  dealiDgs  and  transactions 
with  the  bankrupt,  and  that  he  had  brought  an  action  of  trover 
against  the  plaintiff  to  recover  the  stock,  and  an  action  of  tres- 
pass against  the  messenger  and  his  assistants ;  and  the  bill  charg- 
ed, that,  if  the  action  of  trover  were  proceeded  with,  loss  would 
accrue  to  the  bankrupt's  estate. 

The  bill  then  contained  a  charge,  that  the  defendant  Moyle 
sometimes  pretended  that  a  larger  sum  than  2971Z.  was  due  to 
him,  whereas  the  plainti£&  charged  the  contrary,  and  that  in  Feb- 
ruary, 1848,  the  bankrupt  being  then  in  embarrassed  circum- 
stances, and  having  submitted  a  statement  of  his  affairs  to  his 
creditors,  the  defendant  Moyle,  who  was  the  &ther-in-law  of  the 
bankrupt,  claimed  only  142021  as  being  due  to  him,  and  agreed 
by  letter,  (which  was  set  out  in  the  bUl,)  that,  upon  the  bankrupt 
being  allowed  to  pay  a  composition  of  12^«  6d  in  the 
[*S18]  pound,  *he  the  defendant  would  delay  the  acceptance  of 
payment  of  his  share  of  the  composition  until  the  other 
creditors  had  been  paid.  That  by  this  proposal  ihe  defendant 
Moyle  induced  the  other  creditors  to  accept  the  composition ;  that 
such  composition  was  thereupon  carried  into  effect;  and  that 
thereby*  his  debt  of  14202.  (if  the  same  was  in  fact  due)  became 
reduced  to  to  the  sum  of  8872.  10^.  The  plaintiffs,  howe^ier, 
charged  that  in  &ct  no  such  sum  as  14202.  was,  at  the  date  of  the 
said  letter,  due  firom  the  bankrupt  to  the  defendant  Moyle,  and 
that  previous  to  the  date  of  the  said  letter  the  bankrupt  had  paid 
to  or  on  account  of  the  said  defendant  Moyle  divers  sums  of  mo- 
ney, and  had  sold  and  delivered  to  the  same  defendant  divers 
goods  and  commodities  of  large  ^amount  and  value ;  and  that^  if 
the  accounts  had,  at  the  time  last  mentioned,  been  truly  stated 
and  taken  between  the  bankrupt  and  Moyle,  and  if  the  value  of 
such  goods  and  commoditieef,  and  the  amount  of  such  moneys  as 
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had  been  paid  in  a  manner  aforesaid,  had  been  set  off  or  given 
credit  for  in  account,  it  would  have  been  found,  as  the  fact  was, 
that  either  no  debt  at  all,  or,  if  any,  a  debt  to  a  mudi  smaller 
amount  than  the  said  sum  of  142021  was  due  at  the  time  last  men- 
tioned from  the  bankrupt  to  Moyle,  and  that  so  it  would  appear 
if  the  said  defendant  would  set  forth,  as  plaintifb  charged  he 
ought  to  do,  particulars  of  the  account  of  all  dealings  and  trans- 
actions between  him  and  the  said  George  James  up  to  the  date 
of  the  said  letter,  &a  The  plaintiffis  also  charged,  that  if  any 
sums  of  money  had,  since  February,  1848,  been  lent,  paid,  or 
advanced  by  the  defendant  Moyle  to  or  for  or  on  account  of  the 
bankrupt,  the  same  had  been  of  small  amount  and  for  temporary 
purposes,  and  had  either  been  repaid  to  the  said  last-named  de- 
fendant by  the  bankrupt,  or  else  the  amount  thereof  had  been 
satisfied  partly  by  moneys  paid  or  remitted  or  on  the  account  of 
the  said  defendant,  and  partly  by  means  of  goods  which 
had  been  sold  and  delivered  by  the  bankrupt  ^before  his  [*S19] 
bankruptcy  to  the  said  defendant,  and  that  so  it  would  ap- 
pear if  the  said  defendant  would  set  forth,  as  plaintiff  charged  he 
ought  to  do,  a  full,  true,  and  particular  account  of  all  and  every  the 
sums  and  sum  of  money  which,  since  the  month  of  February,  1848^ 
had  been  paid,  lent,  or  advanced  by  the  defendant  to  or  for  or 
on  account  of  the  bankrupt 

The  bill  then  contained  a  charge  that  the  defendant  Moyle 
carried  on  the  same  business  as  the  bankrupt,  and  that  the 
bankrupt  had  between  February,  1848,  and  the  bankruptcy, 
been  in  the  frequent  habit  of  delivering  out  oi  his  stock  large 
quantities  of  goods  to  defendant;  and  that  thereby,  not  only 
all  such  payments,  loans,  and  advances  as  were  alleged  to  have 
been  and  as  were  in  fact  paid  or  made  by  the  defendant  Moyle 
to  or  on  account  of  the  bankrupt  since  the  said  month  of  Feb- 
ruary,  1843,  but  also  a  very  large  part^  if  not  the  whole,  of  the 
said  composition  on  the  debt  then  alleged  to  have  been  due  from 
the  bankrupt  to  Moyle,  had  been  paid  and  satisfied  before  the 
date  of  the  said  judgment  by  default ;  and  that,  if  any  debt  was 
in  fact  due  from  the  bankrupt  to  Moyle  at  the  time  when  the  ex* 
ecution  was  levied  as  aforesaid,  such  amount  was  but  small  and  in* 
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oonsiderablei  and  did  not  nearly  amount  to  297K.  the  alleged 
value  of  the  stock  in  trade  and  effects  so  taken  in  execution  as 
aforesaid ;  and  so  it  would  appear  if  the  defendant  Moyle  would 
set  forth,  as  he  ought^  a  fall,  true,  and  particular  account  of  all 
and  every  the  goods  and  conunodities  which,  as  well  before  as 
since  the  month  of  February^  1848,  had  been  sold  or  delivered 
by  the  order  or  on  the  account  of  the  said  George  James  to  the 
said  Moyle,  &a 

The  bill  th^n  contained  a  statement  setting  forth  the  various 
amounts  in  value  of  goods  delivered  by  the  bankrupt  to  Moyle 
in  various  successive  years,  (which  were  specified,) 
[*S20]  and  a  charge  that  amounts  had  not  been  ^^paid  for 
by  Moyle,  and  that  he  had  rendered  no  account  in  re- 
spect of  them. 

Then  followed  a  general  charge,  that  there  was,  at  the  time 
of  the  bankruptcy,  an  open  and  unsettled  account  between  the 
bankrupt  and  Moyle,  and  that  such  account  remained  open  and 
unsettled,  and  that  the  same  ought  to  be  taken  under  the  direc- 
tion of  the  Court 

The  bill  also  charged,  that  the  bankrupt  had  absconded,  and 
that  the  plaintiff  were  therefore  unable  to  offer  any  sufficient 
defence  to  the  several  actions  at  law. 

The  bill,  after  containing  an  offer  to  indemnify  the  defendant 
Moyle  as  this  Court  should  direct  out  of  the  proceeds  of  the  bank- 
rupt's goods  for  any  costs  or  damages  which  he  might  properly 
have  incurred  or  sustained  in  relation  to  the  actions,  and  after 
charging  that  the  messenger  and  his  assistants  had  declined  to 
join  as  plaintiff,  and  aft;er  charging  in  the  usual  form  the  posses* 
sion  of  papers  and  documents  by  the  defendants,  prayed  that  an 
account  might  be  taken  of  the  several  dealings  and  transactions 
which  had  taken  place  up  to  the  date  of  the  fiat  between  the 
said  defendant  Moyle  and  the  bankrupt,  and  that  it  might  be  as- 
certained whether  any  and  what  sum  of  money  was  due  from  the 
bankrupt  to  Moyle  on  the  8rd  July,  1846,  when  execution  was 
levied  on  the  judgment  obtained  by  Moyle  as  before  mentioned ; 
that  the  stock  and  effects  which  had  been  seized  under  the  fiat 
might  be  sold  by  the  order  of  this  Courts  and  that  Moyle  might 
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be  ordered  to  join  and  concur  in  such  sale,  and  to  do  all  acts 
which  might  be  necessary  and  proper  in  relation  thereto ;  and 
that  the  proceeds  of  such  sale  might  be  invested  an^  secured  to 
abide  the  result  of  the  account ;  and  that  the  amount^  if  any,  which, 
upon  taking  the  said  account,  should  be  found  to  be  due  to  the 
defendant  Moyle  might  be  paid  and  satisfied  out  of  such  proceeds, 
and  that  the  surplus  or  residue  thereof  might  be  applied, 
under  the  ^direction  of  this  Court^  the  plaintiffs  being  [*S21} 
ready  and  willing  to  act  in  the  premises  as  this  Court 
should  direct ;  and  that,  in  the  meantime,  Moyle  might  be  re- 
strained by  injunction  from  further  prosecuting  the  two  several 
^tions  commenced  by  him  against  the  plaintiff  and  the  other 
defendants,  &c. 

The  bill  prayed  process  against  Moyle,  and  that  the  other  de^ 
fendants,  upon  being  severally  served  with  a  copy  of  the  bill, 
might  be  bound  by  the  proceedings  in  the  cause.(a) 

To  this  bill  the  defendant  Moyle  demurred,  on  the  ground  of 
multifariousness  and  want  of  equity. 

The  multifariousness  complained  of  was,  that  the  discovery 
and  injunction  sought  by  the  bill  related  to  two  several  and  dis- 
tinct actions,  one  of  which  was  in  the  bill  alleged  to  have  been 
commenced  by  the  defendant  i^ainst  the  plaintiff,  and  the  other 
of  which  was  alleged  to  have  been  commenced  by  the  defendant 
against  Francis  Ostler  Badham,  Thomas  Bowdidge,  and  Joseph 
Tompkinson,  (three  other  defendants  in  the  said  bill  named,)  to 
which  last  mentioned  action  it  appeared,  by  the  plaintiffs'  own 
showing  in  their  said  bill,  that  they  the  plaintiff  were  not  par- 
ties ;  and  which  two  several  actions  appeared  by  the  bill  to  relate 
to  several  and  distinct  matters,  and  to  be  founded  on  several  and 
distinct  causes  of  action ;  and  such  several  and  distinct  matters 
ought  not  to  have  been  joined  together  in  the  said  bill. 

Mr.  RusseU  and  Mr.  Wright^  for  the  demurrer. — ^The  whole 
case  as  to  the  messenger  and  his  assistants  is  irrelevant  to  the 
question  of  account.  The  plaintiffs  are  no  parties  to  the  action 
against  the  messenger,  and  can  have  no  right  to  restrain  it   Nor 

(a)  See  23rd  O^er  ef  August,  1841. 

Vol.  n.  88 
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can  the  question  of  the  trespass  be  mixed  up  with  saij 
[^822]    equitable  considerations  ^between  the  plaintifEs  and  the 

defendants :  if  it  could,  the  messenger  and  his  assist- 
ants should  have  been  made  eo-pIainti& :  Baker  t.  HanooodJ^fi) 
They,  however,  have  been  named  defendantSi  Assuming  that 
to  have  been  done  properly,  yet  the  bill  should  have  prayed  that 
they  might  appear  and  answer.  If  the  bill  be  treated  as  one  in 
which  "  direct  relief"  is  not  sought  against  them,  there  will  be  a 
&ilure  of  justice  as  against  their  co-defendant  Moyle ;  for,  sup* 
pose  they  obtain  judgment  of  non  proa,  in  the  action  brought 
against  them  by  Moyle,  how  is  Moyle  by  any  order  or  decree  in 
this  cause  to  be  indemnified  against  the  costs  of  that  judgment  ?(i) 
However,  we  submit  that  they  have  nothing  to  da  with  this,  suit 
It  is  not  apparent  in  the  record  that  the  action  against  the  messen- 
ger relates  to  this  bankruptcy ;  for,  as  the  petitioning  creditor  is 
a  necessary  party  to  such  an  action,  (6  Geo.  4,  c.  16,  s.  81,)  he 
ought  also  4;o  be  a  party  to  this  record,  which  he  is  not 

With  respect  to  the  demurrer  for  want  of  equity,  it  is  clear 
that  the  bill  does  not  disclose  a  series  of  transactions  between  the 
bankrupt  and  the  defendant,  or  between  the  assignees  and  the 
defendant,  of  such  a  nature  as  to  entitle  the  plainti£&  to  an  ac- 
count in  this  court:  Dinwtddte  v.  Bailey ^{e)  JPrietas  y.  Dos  San* 
io8.{d)  Nor  are  the  allegations,  as  to  such  of  the  transac- 
tions as  are  stated  to  have  taken  place,  sufficiently  specific: 
Wormdld  v.  De  IAsle,{i^  Then,  as  the  bill  does  not  in  any  raan- 
ser  impeach  the  validity  of  *the  judgment,  and  as  the  allegation, 
that  there  was  no  inquiry  in  the  action  as  to  the  amount  of  the 
debt,  is  nugatory,  (the  action  being  an  action  of  debt^)  the  result 
is,  that  there  is  no  ground  of  equity  on  which  the  biU  can  be  sus- 
tained. 

[*S28]        *Tht  Yice-ChanceOoTj  in  the  course  of  the  argument^ 
intimated,  that,  as  both  the  actions  sought  to  be  restrain- 

(a)  7  Sim.  373. 

(6)  Qwitrej  whether  this  aigument  holds  good  for  any  period  after  the  writ  oT  in* 
Junctloii  is  issaed.    See  Bowser  v.  Price,  1  Tidd'fl  Pr.  460,  8th  ed. 
(<J)  6  Ves.  136.  (rf)  1  T.  A  J.  674.  (e)  3  Beav.  18. 
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•ed  related  to  the  same  goods,  he  was  of  opinioOf  'supposing  that 
there  was  any  equity  at  all  to  support  the  bill,  that  it  was  not 
multifarious. 

Mr.  Swanston  and  Mr.  Bacon^  in  support  of  the  bill,  insisted, 
that  the  objection,  that  the  messenger  and  his  assistants  were  not 
called  upon  to  answer  the  bUl,  oould  not  be  made  available  on 
the  argument  or  demurrer.  They  then  addressed  themselves  to 
the  question  of  account,  contending  that  the  allegations  in  the 
bill  were  sufficiently  certain,  and  that  the  bill  disclosed  a  proper 
<nae  for  an  account  They  also  referred  to  the  observations  of 
^he  Master  of  the  Bolls  in  the  Countess  of  Oainsborougk  v.  Oif- 
'brdj{a)  as  to  relief  after  verdict  in  a  matter  where  the  defendant 
*A.  law  might  properly  have  drfended  himself 

The  Vice-Chancellob. — ^I  think  the  bill  not  multifarious. 
I  doubt  very  much  whether  the  defendants  in  one  of  the  actions, 
namely,  the  messenger  and  his  assistants,  are  before  the  court 
upon  this  record,  in  the  manner  in  which  the  defendant  Moyle 
has  a  right  to  insist  that  they  should  be  before  the  court  upon 
this  record.  It  is  not,  however,  necessary  to  decide  either  of 
these  two  points,  because  I  am  of  opinion,  that,  whether  for  the 
purpose  of  relief  against  the  judgment,  or  for  the  general  pur- 
pose of  an  account,  independent  of  the  question  of  relief  against 
the  judgment,  the  allegations  of  this  bill  (I  have  no  doubt  the 
only  allegations  which  the  instructions  of  the  counsel  who  drew 
it  warranted  him  in  making)  are  insufficient  as  against  a  demur- 
rer, — insufficient  by  reason  of  dieir  vagueness  and  incondusive- 
ness.    I  therefore  allow  the  demurrer. 

♦After  argument,  His  Honor  gave  die  plaittdff  leave  [*824] 
to  amend  his  bill 

Jan,  26th, — ^The  plaintiff  amended  his  bill,  and  introduced 
statements  to  the  effect,  that  the  action  by  Moyle  against  the 
bankrupt  had  been  brought  to  recover  the  sum  of  23172.  8^.,  and 

(a)  3  P.  W.  4U,  42& 
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no  more ;  that  that  sum  was  composed  of  various  items,  (stated 
in  the  bill,)  for  some  of  which  the  securities  were  not  produced, 
and  were  alleged  by  the  defendant  to  have  been  lost;  that  no 
particulars  of  demand  had  been  delivered  in  the  action ;  and  that, 
at  the  time  when  the  action  was  commenced,  the  bankrupt  was 
in  pecuniary  difficulties,  and  was  pressed  for  payment  of  his  debts 
by  various  of  his  creditors ;  and  that  he  was  unable,  by  reason 
of  his  aforesaid  difficulties,  to  attend  to  the  defence  of  the  said 
action. 

The  Yice-Chancellob  overruled  the  demurrer. 


BuRNiE  V.  Gettino. 

1845:  NOT.  4tlL 

Testator  directed  all  his  property,  ezoept  ready  money  or  moneys  in  the  flmda,  to 
be  converted  into  money,  and  the  dear  moneys  arising  from  such  conveision 
to  be  invested,  in  the  names  of  the  executors,  in  32.  per  cent  consols,  or  other 
government  secorities  in  England : — Hdd,  that  Greek  bonds,  though  guaranteed 
by  this  country,  were  not  comprehended  in  the  word  "  fhnds,"  and  that  they  were 
a  proper  subject  of  conversion  under  the  terms  of  the  wiU. 

MosES  David  Oettiko,  by  his  will,  dated  the  16th  June,  1841, 
after  making  certain  specific  bequests  to  his  wife  and  daughter, 
gave  and  devised  to  his  said  wife  and  two  other  persons,  (whom 
he  appointed  his  executrix  and  executors,)  their  heirs,  executors, 
administrators,  and  assigns,  his  freehold  messuage  and 
[*825]  lands  at  Wandsworth,  (describing  *it ;)  also  certain  co- 
pyhold land,  (describing  it;)  also  one  hundred  1002. 
shares  in  the  Alliance  Assurance  Office ;  also  one  share  in  the 
New  Church,  Clapham ;  also  86002.  Qxeek  bonds  in  the  hands 
of  Messrs.  Bothschild  &  Sons,  guaranteed  by  England,  France, 
and  Bussia^  paid  up  in  full  at  the  rate  of  6 JL  per  cent  per  annum, 
payable  half-yearly ;  also  12,00021,  82.  per  cent  consols,  standing 
in  the  testator's  name  in  the  Bank  of  England ;  and  also  the  rest, 
residue,  and  remainder  of  his  real  and  personal  estate  and  effects^ 
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whatsoever  and  wheresoever,  IncludiDg  all  bond^and  secTiritieB 
for  money,  Reaving  it  to  his  trustees  to  grant  any  reasonable 
time  for  payment  of  the  said  bonds  and  securities,)  upon  the 
trusts  following ;  (that  is  to  say,)  upon  trust,  out  of  his  ready 
money  or  moneys  in  the  funds,  to  pay  and  satisfy  all  his  just 
debts  and  funeral  and  testamentary  expenses,  and  upon  trust  to 
retain  and  pay  out  of  the  same  moneys,  to  his  wife,  &c.,  [here 
were  mentioned  certain  pecuniary  legacies ;]  and  upon  trust,  as 
soon  as  conveniently  might  be  after  his  decease,  to  make  sale 
and  convert  into  money,  together  or  in  parcels,  by  public  auc- 
tion or  private  contract,  all  his  estate  which  should  not  consist 
of  ready  money  or  moneys  in  the  funds,  and  to  convey  and  as- 
sure the  same  to  the  purchaser  or  purchasers  thereof,  or  as  he  or 
they  should  direct,  and  to  receive  the  moneys  arising  from  such 
sale  or  conversion.  And  the  testator  directed  that  his  trustees 
for  the  time  being  should  forthwith  lay  out  and  invest  the  dear 
moneys  arising  from  such  sale  and  conversion,  and  also  any  other 
moneys  not  invested^  in  SI  per  cent  consols,  or  other  govern- 
ment securities  in  England,  and  should  invest  the  same  in  their 
joint  names,  and  should  stand  possessed  thereof  and  of  all  other 
his  moneys  in  the  funds,  and  his  estate  and  effects,  upon  trust  to 
pay  the  dividends  and  annual  proceeds- of  the  trust  funds  to  the 
testator's  wife  and  children  for  their  lives  in  the  shares  therein 
mentioned,  and  after  their  deaths  to  distribute  the  capital  amongst 
the  testator's  grandchildren. 

*The  testator  died  in  August,  1841.  [*326] 

The  present  bill  having  been  filed  in  April,  1844,  by 
some  of  the  cestui  que  trusts^  who  were  infants,  against  the  execu- 
tors, for  the  purpose  of  carrying  the  testator's  will  into  execution, 
one  question  at  the  hearing  was,  whether  the  executors  had  acted 
consistently  with  the  terms  of  the  will  in  not  having  converted 
the  Greek  bonds. 

Sir  Francia  Simpkinson  and  Mr.  ChandlesSj  for  the  plaintiff 
said,  that  there  were  only  two  species  of  property  which  the  exe- 
cutors were  not  bound  to  convert  and  invest,  namely,  ready 
mo/iey  and  i9oney8  in  the  funds ;  and  it  could  not  be  contended 
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diat  moneys  secured  by  Greek  bonds,  whether  guaranteed  by 
this  country  or  not>  came  within  the  description  of  "  money  in 
die  funds." 

Mr.  EusseU  and  Mr.  Mdcal/is,  for  the  defendant  the  widow,  con* 
tended,  that  Greek  bonds,  guaranteed  by  the  government  of  this 
country,  were  undoubtedly  to  be  considered  as  property  in  the 
funda    They  referred  to  the  stat  3  &  4  Will  4,  c.  12L 

Mr.  Wigram  and  Mr.  Ward,  for  the  other  trustees. 

• 

The  Vics-Chakcellor. — ^The  question  is,  whether  the  Bri- 
tish-Greek bonds  are  within  the  meaning  of  the  word  "  funds." 
I  come  unwillingly  to  the  conclusion  that  they  are  not.  The 
first  expression  is,  ^'  upon  trust,  as  soon  as  conveniently  may  be 
after  my  decease,  to  make  sale  and  convert  into  money,  together 
or  in  parcels,  by  public  auction  or  private  contract,  all  my  estate 
which  shall  not  consist  of  ready  money  or  moneys  in  the  funds." 
Considering  both  the  ordinary  meaning  of  the  word  ''  fands,"  and 
the  forgoing  expressions  of  the  will,  I  am  of  opinion  that  the 
word  ^' funds  "  was  not  meant  to  include,  and  does  not  include, 
Anglo-Greek  bonds.  Then  comes  the  consideration 
[^827]  ''^as  to  the  last  expression,  '^and  my  trustees  for  the 
time  being  shall  forthwith  lay  out  and  invest  the  clear 
moneys  arising  from  such  sale  and  conversion,  and  also  any  other 
moneys  not  invested,  in  SZi  per  cent  Consols,  or  other  govern- 
ment securities  in  England."  Looking  at  the  nature  and  force 
of  this  expression  in  connection  with  the  language  that  precedes 
it,  my  opinion  is,  that,  whether  the  interest  upon  the  Greek  bonds 
guaranteed  by  the  British  government  is  or  is  not  of  right  pay- 
able in  the  first  instance  in  London,  they  are  not  covered  by  these 
words.  What  ought  to  be  done  with  these  bonds,  will  appear 
after  the  Master  has  reported  the  general  state  of  the  account 
The  bonds  themselves  being  safe,  I  do  not  at  once  direct  a  sale 
even  of  the  French  Greek  or  Bussian-Greek  bonds.  Let  the 
Master  inquire  what  ought  to  be  done  with  the  bonds. 

I  found  my  opinion  upon  the  construction  of  this  present  will> 
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without  saying  that  in  other  wills  the  words  "  goyemmeot  secu- 
rities" might  not  be  held  to  extend  to  bonds  of  this  descriptioii* 


HOLBOYD  V.  WyATT, 

1845:  BeaStb. 

I(  at  a  sale  by  auction  under  the  order  of  the  Ooiu%  a  j^mchaaer  seH  Ids  pnrchaae 
ibr  an  additional  smniMjond  his  pnrchase-moneyf  the  Court  will  order  the  pro- 
perty to  be  re-sold;  and,  serribky  that,  if  npon  such  re-sale  the  property  does  not 
produce  the  improyed  price  agreed  to  be  given  by  the  sab-porchaaer,  he  will  be 
responsible  to  the  Court  for  the  differenee. 

CsRTAiK  property  comprised  in  thi^  smt  being  put  up  to  sale 
by  public  auction  in  lots,  under  the  direction  of  the  Master,  one 
Thomas  Boss  attended  at  the  sale,  and  became  a  bidder  for  one 
of  the  lots,  which  was  knocked  down  to  him  at  the  sum  of  4160J1 
He  tl^en  signed  an  agreement  as  the  purchaser  of  the  lot  at  that 
price.  A  short  time  afterwards,  one  Samuel  Haines  stated  to  the 
auctioneer,  that,  although  Boss  had  bid  for  the  lot  in 
''^questioD,  he,  Haines,  was  the  real  purchaser  of  it  on  [^328} 
behalf  of  Edward  Farrance ;  and  he  requested  the  auc- 
tioneer to  cancel  the  signature  of  Boss  to  the  contract,  and  allow 
him,  HaineSy  to  sign  it  as  the  purchaser  for  Farrance,  at  the  same 
sum  of  4160il  To  this  proposal^  Boss  not  objecting,  the  auctio- 
neer  assented,  and  accordingly  the  signature  of  Boss  was,  with 
his  permission,  cancelled,  and  Haines  then  signed  the  contract  as 
agent  for  Farrance,  and  paid  a  deposit  of  882?. 

The  plaintiff)  Mrs.  Holroyd,  having  made  inquiries  into  this 
transaction,  discovered  that  after  Boss  had  mgned  the  contract, 
Haines  applied  to  him  in  the  auction-room  to  know  if  he  were 
willing  to  part  with  his  purchase,  when,  after  some  negotiation, 
it  was  agreed  that  Boss  should  allow  Haines  to  become  the  pur* 
obaser  of  the  lot,  as  agent  of  Farrance,  in  the  stead  of  Boss,  in. 
consideration  of  his  paying  Boss  the  sum  of  SiOL  beyond  lite 
41602. ;  whereupon  the  plaintiff  presented  her  petition,  praying 


i 
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that  Fairance  miglit  be  declared  the  purchaser  of  the  premises 
in  question  at  the  sum  of  46002.,  and  be  directed  to  pay  his  pur* 
chase-money  into  Court  to  the  credit  of  the  cause,  according  to 
the  particulars  and  conditions  of  sale ;  or  that  Boss  might  be  di- 
rected to  pay  the  sum  of  8402.  into  Court,  and  Farrance  the  sum 
of  41602.  for  the  purchase  of  the  premises ;  or  that  the  contract 
might  be  declared  void,  and  the  lot  be  again  put  up  to  public 
auction  for  re-sale. 

After  the  sale,  Boss,  who  had  received  the  8402.  &om  Farrance, 
went  out  of  the  jurisdiction  of  the  Court,  and  remained  so  at  the 
hearing  of  the  petition. 

Mr.  Spence  and  Mr.  FoUett^  for  the  petitioner,  said  that  Farrance 
must  be  treated  as  the  purchaser  under  the  Court  for  45002.,  and 

that  the  Court  would  not  recognize  any  under-bargain : 
[*829J    JRigby  v.  M(icrwmara,{a)    In  Eodder  v.  ^Ruffin,Q))  Sir 

John  Lecuh  said,  that,  if  a  man  makes  a  contract  before 
the  party  of  whom  he  purchases  has  had  his  purchase  confirmed, 
he  becomes  a  purchaser  under  the  Court :  Smith  Ch.  Pr.  vol.  2, 
chap.  19. 

Mr.  Wigram  and  Mr.  Robertson^  for  Farrance. — ^If  Farance  is  a 
purchaser,  he  can  only  be  considered  so  at  41602.  Having  paid 
thd  8402.  to  Boss,  the  Court  will  not  hold  him  to  the  purchase 
upon  the  terms  of  paying  that  sum  twice  oyer.  Hoddsr  y.  Rvffin 
was  treated  as  a  case  of  fraud. 

Mr.  Spenccj  in  reply. — The  Court  knows  nothing  of  Boas. 

The  Vick-Chancellob. — ^I  am  not  by  any  means  sure  that 
in  strictness  the  Court  might  not  have  treated  Farrance  as  a  pur- 
chaser, direct  from  the  Court)  at  the  larger  sum,  and  haye  disre- 
garded the  payment  to  Boss ;  but  I  know  no  case  that  has  gone 
that  length. 

I  am  not  prepared  to  say  that  there  is  any  moral  fraud  in  this 

(a)  6  Vea  616.  (Q  TamL  843. 
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case— ^uaything  dishonesty  however  inaccurate  the  proceeding 
may  have  been.  Upon  the  whole,  I  think  that  the  ends  of  jns- 
jfciee  will  be  salisAed  bj  directmg  this  property  to  be  re-sold, 
reserving  the  question  whether,  if  the  property  shall  not  produce 
so  much  as  4B00L  Farranoe  shall  be  answerable  to  the  CSourt; 
and  reserving  all  question  of  liability  in  Boss. 


Mr.  Farranoe  afterwards  consented  to  be  a  purchaser  under 
the  Court  at  46002.  without  prejudice  to  any  question  between 
him  and  Boss. 


•Dinning  v.  nENDEBS0N.(a)  [*880] 

1846 :  Bee.  22iid. 

In  order  to  obtain  a  decree  ftr  the  mh  of  a  testator^  real  eatale  ftr  payment  of  bla 

detta»  under  the  stat  3  &  4  WiU.  4^  a  1 04»  it  is  not  neceeBaor  that  the  bIH  ahoidd 

be  filed  bj  a  creditor. 

Testator  directed  his  debts  to  be  paid  out  of  his  personal 
estate,  and  devised  certain  real  estates  to  the  plaintiff  in  trust  to 
sell  in  aid  of  the  personal  estate,  and  devised  the  residue  of  his 
real  estate  to  the  plaintiff  for  1000  years,  in  trust,  out  of  the  rents 
and  profits,  or  by  mortgage,  to  raise  so  much  money  (if  any). as 
should  be  required  in  aid  of  his  personal  estate,  and  of  the  first 
devised  real  estate,  for  the  payment  of  his  debts.  The  bill  was 
filed  by  the  plaintiff  against  the  .parties  beneficially  interested 
under  the  will,  for  the  administration  of  his  personal  and  real 
estate.  A  decree  was  made  directing  ^the  usual  account  of  %hB. 
personal  and  real  estate.  Afterward6,'the  conduct  of  the  cause 
was  given  to  a  creditor.  By  the  Master's  report,  it  appeared  that 
the  provision  made  by  the  will  would  probably  be  insufficient  to 
answer  the  debts,  and  that  it  would  be  necessary  to  resort  to  a 
sale  of  the  real  estate. 

« 

(a)  Thd  reporter  is  indebted  to  Mr.  Wlgnun  for  the  note  of  this  caaeu 

Vol.  II  89 
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The  cause  now  came  on  for  hearing  for  further  direotions. 

Mr.  Wigram  now  suggested  that  an  inqioiiy  should  be  directed^ 
whether  the  proyisuH>  made  by  the  will  was  an  adequate  pro^ 
vision  for  payment  of  the  d^ts^  and  that^  in  case  the  Master 
should  find  the  same  was  not  an  adequate  provisiony  the  debts 
should  be  directed  to  be  raised  by  sale  of  a  competent  part  of 
the  general  real  estate,  but  called  the  attention  of  the  CJourt  to 
the  question  whether  the  Coujrt  could  direct  a  sale  as  this  suit 

was  framed,  the  bill  not  being  filed  by  a  creditor,  though 
[*S81]    the  conduct  of  *the  proceedings  had  been  committed  to 

a  creditor.  He  eited  Thompson  y.  Orani^{a)  and  Mxins 
T.  Broion.{b) 

The  Yice-Chancellob  said,  he  did  not  consider  the  circum- 
stance of  the  conduct  of  the  proceedings  having  been  only 
committed  to  the  creditor  made  any  difference,  but  thought  the 
leal  estate  assets  for  payment  of  the  debts ;  and  that,  although 
the  bill  was  not  filed  by  a  creditor,  a  decree  for  a  sale  might 
properly  be  made. 

Decree  accordingly. 


Turner  v.  Framptok. 

1846:  Bee.  aSM.    1846:.  Jan.  12th. 

Teetatrix,  before  the  stat  1  Vict  c.  26,  bequeathed  the  residue  of  her  peraonal  es- 
tate to  her  son  A.  and  her  daughter  B.,  to  be  divided  equally  between  them, -in 
case  thej  were  both  living  at  the  time  of  her  decease^  but  if  either  of  them 
should  happen  to  die  before  her,  or  al  any  time  after,  without  issue^  then  she  be- 
queathed the  share  of  him  or  her  so  dying,  and  without  issue,  to  the  survivor  of 
them.  A.  and  E.  survived  the  testatrix.  A,  died  unmarried  in  the  lifetime  of 
B. : — J5c&2,  that  the  moiety  of  the  residue  given  to  A.  devolved  to  B. 

In  a  suit  instituted  on  fair  grounds  to  establish  a  daim  to  a  residuaiy  bequest,  the 
Court  will  give  the  plaintiff,  though  fulingi  hit  costs  out  of  the  estate. 

Mart  Penny,  of  Melcombe  Begis,  widow,  by  her  will,  dated 

(a)  4  Madd.  438.  (f)  6  Beav.  114^  119,  MO. 
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the  8rd  August,  1802,  after  makiug  various  dispositions  and 
bequests  in  favor  of  her  son,  Taver  Fenny,  and  otker  persona, 
bequeathed  as  follows.: — '"  All  the  residue  of  my  moneys,  stocks, 
secunties  for  money,  and  other  effects,  I  give,  devise  and  bequeath 
unto  my  said  .son,  Taver  Fenny,  and  lof  daughter,  Harriet 
Fenny,  equally  to  be  divided  between  them,  in  case  they  are  both 
living  at  the  time  of  my  decease.;  but  if  either  of  them  shall  hap- 
pen to  die  before  me,  or  at  any  time  after,  ndthout  issue,  then  I 
give,  devise,  and  4)equeath  the  share  of  him  or  her  so  dying,  and 
without  issue  to  the  survivor  of  them." 

*Taver  Fenny  and  Harriet  Fenny  survived  the  testa-    [^SS23 
trix.    Taver  Fenny  afiierwards  died  unmarried,  leaving 
Harriet  Fenny  surviving  him. 

The  bill  was  filed  by  ihe  adlministiatrix  with  &e  mR  annexed 
of  Taver  Fenny,  against  Frampton,  .the  surviving  personal  repre- 
sentative of  Mrs.  Fenny,  and  against  Harriet  Fenny,  claiming  half 
the  residuary  fund. 

Sir  Francis  Simpkinson  and  Mr.  Hisbp  Clarke,  for  the  plain- 
tiff.— Are  there  any  words  in  this  will  which  have  the  effect  of 
confining  the  meaning  of  the  word  "issue"  to  issue  living  at  the 
death  of  Taver  Fenny?  [The  F5ce-(7AawccZtor  referred  to  Pivhury 
V.  EUcm.'\{a)  It  will  be  said  on  the  other  side,  that  the  word 
"  then"  has  that  effect ;  as,  in  Pinbury  v.  Elkin^  the  words  "then 
after  her  decease."  But  here  we  submit  that  the  word  ''then" 
must  be  treated,  (as  it  has  been  in  several  cases,)  not  as  a  mere 
adverb  of  time,  but  as  a  word  of  reasoning  or  inference,  connect- 
ing, tlje  consequence  with  the  premises:  Beauchrh  v.  JDormer^Q)) 
Campbell  v.  Hdrdi7iy^{c)  Pye  v.  LinwoodS^d)  It  may,  however,  he 
said,  that  the  ^ft  to  the  "survivor"  restrains  the  meaning  of  the 
word  "issue."  But  what  better  reason  is  there  for  adopting  such 
a  construction,  than  in  the  case  of  a  gift  to  A  after  an  ind/sfinite 
failure  of  issue  of  B.?  ^  If  the  gift  to  A«,  in  such  a  case,  is  not 
necessarily  a  personal  gift^  why  should  the  gift  to  "the  survivor" 
«be  so?    In  Massey'y.  Hudsanf{e)  Sir  WiUiam  Orant  says,  "A 

■ 

(a)  1  P.  W.  663.       '       (b)  2  Atk.  SOS,  31L  (o)  2  Bnaa.  k  M.  390,  41L 

(d)  S  Jar.  619.  fA^  ^^'  ^0|  133L 


« 
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bequest  to  A.,  after  the  death  of  B.,  does  not  import  that  A.  mtist 
himself  lire  to  receive  the  legacy.   The  interest  vests  at  the  death 

of  the  testator,  and  is  transmissible  to  representatives, 
[*888|[    who  will  take  ^whenever  the  event  of  B.'s  death  may 

happen.  So,  if  the  bequest  be  to  A.  in  case  B.  die  with- 
out issue."  In  Beauclerk  v.  Dormer ^  the  gift  over  was  to  Lord 
George  Beauclerk  by  name,  and  without  the  additional  words 
''executors,  administrators  and  assigns,"  and  he  was  to  make 
certain  payments ;  yet  Lord  Hardwidce  held,  that  the  limitation 
to  him  after  Miss  Dormer's  dying  without  issue  generally,  was 
too  remote.  That  case  was  stronger  than  the  present  Barlow 
V.  SaKer{a)  is  also  in  point 

Mr.  Hussell  and  Mr.  Prior^  for  the  defendant  Harriett  Penny. — 
The  case  of  Masaey  v.  Hudson  furnishes  both  the  rule  and  the  ex- 
ception in  cases  of  this  nature.  Sir  William  Grant  says,  that,  in 
the  case  of  a  bequest  to  the  "  survivor"  of  two  persons  after  the 
death  of  one  without  issue,  the  presumption  is,  that  the  "  survi- 
vor" was  meant  individually,  and  personally  to  enjoy  the  legacy, 
and  not  merely  to  take  a  vested  interest  But  he  considered  that 
the  words  "  executors,  administrators,  or  assigns,"  which  were 
added  in  that  case  to  the  gift  over,  excluded  the  presumption. 
Here  there  are  no  such  words ;  and  the  presumption,  it  is  sub- 
mitted, must  have  place,  unless  it  can  be  contended,  either  that 
Sir  William  Grant  was  wrong  in  his  statement  of  the  principle 
of  these  cases,  or  that  the  word  "  survivor"  in  this  will  means 
"  other."  But  both  these  points  are  virtually  disposed  of  by  the 
case  of  Bandagh  v.  BaneJagh.{b)  The  cases  oi Hughes  v.  Sayer,{c) 
Lepine  v.  Fer(xrd^{d)  Madcinnon  v.  P&ich,{e)  and  Fisher  v.  Barry ^{g) 
are  also  in  point 

Mr.  Ebnsley^  for  the  defendant  Frampton,  the  surviving  re- 
presentative of  the  testatrix. 

[*834]        ♦Sir  F.  Simphinaon^  in  the  course  of  his  reply,  ob-' 

(a)  17  Yea.  470.  (d)  2  Myl.  A  K.  441.  "  (e)  \  P.  W.  684. 

(<9  2  Bom.  a  IC  378.  («).2  Keen,  565.  {g)  2  Hogan,  163. 
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served,  that,  if  the  case  of  Hughes  y.  Sayer  was  a  binding  au- 
Polity  upon  the  effect  of  words  of  survivorship,  it  was  remark- 
able that  so  much  discussion  had  in  later  cases  taken  place  on 
the  same  subject(a) 

1846:  Jan.  12tii. — ^Thk  Viob-Chanckllor. — The  question 
in  this  cause  is  as  to  the  construction  of  the  residuary  clause  in 
the  will  of  Mrs.  Penny — a  will  which  is  not  affected  by  the  re* 
cent  Will  Act 

The  clause  is  in  these  words : — [His  Honor  here  read  the  clause 
above  stated.]  The  facts  are,  that  both  Taver  Penny,  whom  the 
plaintiff  represents,  and  Harriett  Penny,  who  is  a  defendant,  sur- 
vived the  testatrix ;  that  Taver  Penny  died  without  leaving  issue, 
and  without  having  ever  had  any  issne ;  and  that  Harriett  Penny 
is  alive. 

The  plaintiff  claims  a  moiety  of  the  residue  in  right 
of  *Taver  Penny — a  claim  resisted  by  the  defendant    [*385] 
Harriett  Penny,  who  asserts  a  title  in  herself  to  the  whole. 
This  contention  the  Court  has  to  decide. 

(a)  The  following  is  a  more  ftiQ  Btatement  of  the  will  in  Hughes  y.  Sayer^  than 
iqppean  in  the  report:^  « 

John  Hughea,  by  hia  will,  dated  the  28th  June,  1717,  after  bequeathing  Beveral 
pecuniaiy  legacies,  amongst  them  a  legacy  of  £10  to  his  niece,  Mary  Hughes,  di- 
rected the  residue  of  his  personal  estate  to  bo  divided  into  ten  parts,  four  whereof 
he  gave  to  his  sister  Mary  Gardiner,  and  after  her  decease  to  her  three  daughters, 
the  plaintiffs,  TT^nTmh  M.  Gardiner,  Sarah  Gardiner,  and  Mary  Gardiner,  to  be 
equally  divided  between  them :  and  if  any  of  them  should  die  without  children, 
then  he  directed  that  the  share  of  her  so  dying  should  go  the  survivors;  and  in 
case  they  should  all  die  without  children,  then  to  go  to  his  brother  and  sisters' 
children,  (the  said  Mary  Hughea  only  excepted,)  to  be  equaUy  divided  amongst 
them ;  and  three  other  parts  thereof  he  gave  to  his  sister,  the  defendant  Sarah 
Lambert^  and  after  her  decteae  to  her  two  children,  John  and  M.  Lambert,  to  bo 
equally  divided  between  them:  and  in  case  either  of  them  die  without  children,  to 
go  to  the  survivor;  and  if  both  die  without  children,  then  to  go  to  his  brother  and 
sisters'  children,  (the  said  Mary  Hughes  only  excepted;)  and  the  remainmg  three 
parts  thereof  he  gaye  to  the  plaintiib  Paul  and  Ann  Hughes:  and  in  case  either  of 
them  die  without  children,  to  go  to  the  suirivor  of  them;  alid  if  they  both  die 
without  children,  then  to  go  to  his  brother  and  sisters'  children,  (the  said  Mary 
Hughes  only  excepted.)  And  of  his  said  will  he  made  the  defendant  Sayer  execu- 
tor,   (a  Ll,  1718,  A.,  fb.  61.) 
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The  other  pdxts  of  the  will  afford  little  or  no  assistance  in  the 
work  of  interpreting  the  clause  in  question.  If  they  contain  any- 
thing &yorable  to  one,  they  contain  also  something  £ivorable  to 
the  other.  They  may,  I  think,  be  considered  of  no  substantial 
value  for  any  purpose  of  the  argument, 

The  woids  ''at any  time"  may  perhaps  be  reasonably  con- 
tended to  be  in  favor  (though  not  by  any  means  conclusively) 
of  the  plaintiff's  view«  But,  on  the  other  hand,  the  word  "and" 
occurring  between  the  word  "  dying"  and  the  words  "  without 
issue,"  seems  to  me  (if  the  observation  is  not  too  slight)  to  afford 
some  ground  of  argument  against  her,  though  very  far  from  con- 
clusively. I  am,  I  own,  rather  disposed  to  regard  that  form  of 
expression  as  favoring  the  notion,  that  the  time  of  the  death  of 
the  son  or  daughter,  to  whom  the  passage  refers,  was  considered 
by  the  testatrix  as  the  time  at  which  the  existence  or  non-exis- 
tence of  issue  would  be  material.  But  I  lay  little,  if  any,  stress 
on  this  remark.  The  most  important  point  for  consideration 
must  probably  be  the  meaning  and  effect  of  the  word  "  survivor." 
I^  instead  of  it,  the  testatrix  had  used  the  word  ''  other,"  I  am 
not  prepared  to  say  that  the  plaintiff's  claim  could  have  been  re- 
sisted by  Harriett  Penny.  And  as  the  word  "  survivor"  is  some- 
times construed  to  mean  "other,"  it  seems  to  me  material  to  de< 
termine  whether  that  is  its  meaning  in  the  clause  before  the 
Court  K  that  is  not  its  meaning,  if  the  word  "  survivor"  is  to 
be  taken  as  used  correctly,  and  in  its  ordinary  sense,  then,  upon 
the  grounds  on  which  I  understand  Pinbury  v.  Elkin^  Hughes  v. 
Sayer^  and  Keily  v.  Fowkrip)  to  have  been  decided,  the 
[*886]  judgment  delivered  by  Sir  W.  Grant  *in  Massey  v.  JSTwrf- 
s(mf  and  some  other  well  known  authorities,  the  proper 
conclusion  seems  to  me  to  be  in  &vor  of  the  validity  of  the  gift 
of  Taver  Penny's  moiety,  in  the  events  that  have  happened,  to 
Harriett  Penny. 

But  ought  the  word  "  survivor"  to  be  read  "  other  ?"  If  the 
law  permits,  in  cases  of  the  present  class  or  description,  a  leaning 
in  fiivor  of  one  construction  more  than  another,  that  leaning  is 

(a)  3  Bro.  P.  0.  (TomL  ed.)  299. 
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oeitamlj,  I  tliink,  towards  supporting  the  bequest.  But  the  be- 
quest here  would,  I  am  apprehensive,  be  destroyed  by  such  a 
reading ;  a  consequence  sufficient,  as  it  seems  to  me,  to  prevent 
a  departure  from  the  correct  and  simple  sense  of  the  word.  The 
case  may  be  put  of  tBe  death  of  one  of  the  two  residuary  lega- 
tees leaving  issue,  and  afterwards  (the  issue  subsisting)  of  the 
death  of  the  other  residuary  legatee,  without  leaving,  and  with- 
out having  had  issue :  both  having  survived  the  testatrix.  This 
consideration  appears  to  me,  however,  not  to  countervail  that 
which  I  have  just  before  mentioned. 

But  though  such  is  my  impression,  I  think  the  case  one  of 
considerable  difficulty ;  and  I  should  have  farther  delayed  my 
judgment,  bad  I  thought  it  likely  that  I  could  usefully  bestow 
more  reflection  upon  it  than  I  have  done.  After  turning  it  re- 
peatedly in  my  mind,  the  conclusion  to  which  I  have  come  is, 
that  a  lawyer  may,  without  impropriety,  decide  it,  as  any  unpro- 
fessional man  reading  the  will  impartially  would,  I  think,  decide 
i%  or  wish  it  decided ;  that  is,  as  I  have  said,  in  favor  of  the  de- 
fendant Harriett  Penny.  But  the  suit,  was,  in  my  opinion,  a 
suit  fair  and  reasonable  to  be  instituted,  and  I  consider  that  (as 
in  Lynn  v.  Beaver)(a)  the  plaintifT,  though  fidling,  should  have 
her  costs  out  of  the  estate. 


♦Mbmorajstdum.  E*8873 

In  Michaelmas  Vacation,  1845,  Mtvin  Somdys  Bain  Esq.,  of 
the  Middle  Temple,  and  Charles  WiTfciVw,  Esq.,  of  the  Inner  tem- 
ple, were  severally  called  to  the  degree  of  the  Coif,  and  gave 
rings  with  the  respective  mottoes,  "  A  Deo  et  Beginci^  and  '*  Nan 
quo,  sed  gwmodo" 

(a)  Tani.  k  Buss.  63. 
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Duke  v,  Barnett. 

1846:  Jan.  ISttv  24tli. 

Puichafler  agieed  to  aooep*  ▼ondor'B  title  '^witboot  dispute."  The  purchaser  aftei^ 
wards  objected,  that,  at  the  date  of  the  agieemeat,  there  was  a  flaw  in  the  yen- 
dor's  title,  consisting  of  an  unreleased  incumbrance^  which  left  the  legal  estate  in 
the  property  outstanding.  Upon  a  bill  filed  by  the  vendor  for  specific  perform- 
ance—BUd^  that  the  pnrohaaer  was  predudedy  by  the  tonaa  of  his  contiac^  from 
insisting  on  the  objection. 

Henby  Edwards^  being  seised  in  fee  of  a  oonsiderable  pro- 
perty at  BiightODy  which  he  had  purchased  of  Thomas  Bead 
Kemp,  agreed  to  demise  a  small  part  of  it  to  Henrj  Pescott  for 
building  purposes.  This  agreement  was  carried  into  execution 
by  an  instrument  dated  the  12th  November,  1888,  noade  be- 
tween Edwards,  of  the  one  part,  and  Pescott  of  the  other  part^ 
whereby  it  was  agreed  that  Edwards  should  grant  to  Pescott  a 
lease  of  the  land  in  question,  to  hold  the  same  to  Pescott,  his 
executors,  administrators^  and  assigns,  &om  the  24th  June  then 
last  for  ninety-nine  years,  at  the  rent  of  16Z.  10s. 

The  agreement  contained  clauses  to  the  following  effect ;  namely, 
it  was  thereby  agreed  that  the  lease  should  contain  covenants 
on  the  part  of  Edwards,  his  heirs,  executors,  administrators,  and 
assigns,  for  quiet  enjoyment,  on  payment  of  rent  and  perform- 
ance of  covenants;  also  a  covenant  for  the  conveyance  of  the  in- 
heritance of  the  piece  of  land  agreed  to  be  demised,  to  Pescott, 
his  heirs  and  assigns,  for  the  sum  of  1801  at  any  time  within  five 
years  from  the  24th  June  dien  last,  on  three  months'  notice  being 
given  to  Edwards,  and  the  rent  in  arrear,  together  with 
[*888]  *full  rent  for  the  current  half  year,  being  paid ;  and  Pes- 
cott thereby  agreed,  in  case  of  such  purchase  and  conveyance 
fts  aforesaidy  to  accept  the  title  of  Edwards  without  dispute,  and  to 
pay  all  expenses  attending  the  conveyance,  as  well  those  to  be 
incurred  by  or  on  the  part  of  the  vendor,  as  those  by  or  on  the 
part  of  the  purchaser,  and  also  the  expense  of  the  produclion  of 
all  attested  or  other  copies  of  deeds,  wills,  or  other  instruments^ 
and  all  assignments  of  outstanding  terms,  and  all  certificates  and 
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affidayits  which  might  be  required ;  and  it  was  also  agreed,  that 
in  case  Pescott  should  purchase  the  said  piece  of  land  under  the 
power  for  that  purpose  therein  before  contained,  an  abstract  of 
title  should  be  furnished  to  him  by  and  at  the  expense  of  Ed- 
wards ;  and  also,  that,  until  the  said  lease  should  be  granted,  the 
premises  should  be  held  bj  Pescott,  hid  executors,  administra- 
tors, and  assigns,  upon  the  terms  and  conditions  aforesaid,  and 
particularly  that  Edwards,  his  executors,  administrators,  and  as- 
signs, should  have  all  the  usual  powers  of  re-entry  and  dis- 
tress upon  the  said  premises,  as  by  law  accustomed  in  case  of 
i^nt  in  arreax  reserved  upon  demise. 

In  pursuance  of  this  agreement,  Pescott  entered  upon  the  pro- 
perty agreed  to  be  demised  to  him,  and  began  to  build.  He, 
however,  by  an  agreement  in  writing,  dated  the  24th  July,  1889, 
assigned  the  premises  for  valuable  consideration  to  the  defendant, 
John  Bamett,  his  executors,  administrators,  and  assigns,  for  the 
residue  of  the  term  of  ninety-nine  years,  subject  to  the  covenants 
and  conditions  mentioned  in  the  agreement  of  the  12th  Novem- 
ber, 1888. 

Edwards  afterwards  sold  the  reversion  in  foe  of  the  same  prem- 
ises to  the  plaintiff  Edward  Duke,  and  by  an  agreement,  dated 
the  26th  September,  1889,  he  conveyed  the  equitable  fee  in  re- 
version expectant  on  the  term  of  ninety-nine  years  to  Duke,  sub- 
ject to  the  agreement  of  the  12th  November,  1888.  Early  in 
1840,  Edwards  went  to  America. 

*In  October,  1842,  the  defendant  gave  the  following  [*889] 
notice  to  the  plaintiff: — 

"  Sir, — I  hereby  give  you  notice,  that  I  intend  to  purchase 
the  ground  and  buildings  at  the  east  side  of  the  top  of  Borough- 
street,  on  the  24th  day  of  June  next,  held  by  me  under  an  agree- 
ment of  lease  from  Mr.  H.  Edwards,  bearing  date  the  12th  day 
of  November,  1888,  and  occupied  by  Mr.  H.  Pescott  I  like- 
wise authorize  you  to  prepare  the  deeds  of  conveyance  in  due 

time. 

"John  Baknett." 

In  pursuance  of  this  notice  a  deed  of  conveyance  of  the  pre- 
Vol.  n.  40 
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xBiseB  was  prepared  by  the  plaintiff,  and  sent  to  America,  where 
it  was  executed  by  Edwards*  After  it  had  been  returned  to 
England^  the  defendant  desired  that  it-  should  be  looked  oyer  by 
his  solicitor,  Mr.  Bennett,  and  accordingly  the  plaintiff  sent  the 
deed  to  Bennett  After  perusing  the  deed^  Bennett  requested 
to  see  an  abstract  of  the  title,  in  order  to  enaUe  him  to  Judge  of 
the  propriety  of  the  deed.  The  plaintiff  sent  an  abstract  Ben- 
nett  then  objected,  that  the  premises,  having  been  formerly,  with 
other  property,  subject  to  a  mortgage,  had  not  been  included  in 
a  certain  release  which  bad  been  purported  to  be  executed  of 
that  mortgage ;  and  he  required  a  fresh  release.  The  plaintiff 
howcTer,  conceiving  that  the  defendant  was  precluded  by  the 
terms  of  the  i^reement  of  the  12th  Noj^mber,  1838,  &om  taking 
this  objection,  both  the  mortgage  ana  the  release  having  been 
prior  to  the  commencement  of  Edward's  interest,  refused  to  yield 
to  the  objection,  and  filed  the  present  bill  to  compel  a  specific 
performance  of  the  contract 

The  defendant,  by  his  answer,  insisted,  Ist,  that  only  such  im- 
perfect release  of  the  mortgage  as  appeared  by  the  abstract,  and 
not  the  release  of  the  premises  in  question  from  the 
[*840]  mortgage,  formed  part  of  the  title  of  *Heniy  Edwards. 
2ndly,  that,  by  the  terms  of  the  agreement  of  the  12th 
November,  1888,  the  defendant,  as  the  assignee  of  Henry  Pescott^ 
was  not  bound  to  accept  the  title  of  Edwards  without  dispute ;  but 
that,  if  he  was  so  bound,  yet  he  was  still  entitled  to  have  the  con- 
eurretice  of  all  necessary  parties  in  the  conveyance.  Srdly,  that, 
by  the  delivery  of  the  abstract  and  a  correspondence  that  ensued, 
the  plaintiff  had  waived  the  benefit  of  the  stipulation  in  the  agree- 
ment of  the  12th  November,  1888. 

Mr.  Wigram  and  Mr.  Boyk,  for  the  plaintiff,  said  that  nothing 
was  more  clear  than  that  a  man  may  contract  to  convey  such  title 
as  he  has,  so  as  to  preclude  the  purchaser  from  setting  up  an  ob- 
jection to  it,  however  valid:  Freme  v.  Wright,{a)  WUmot  v.  WiOo- 
inson^{b)  ^mttt  v.  Jeffrey. {c)    They  also  contended  that  the  title 

(a)  4  Madd.  36i.  (»)6K&C.60fi.  (e)  10  &  A  a  a4L» 
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in  this  case  was  perfectly  good,  as  the  parcels,  if  any,  wliicli  were 
omitted  from  the  release,  were  not  the  premises  which  the  defend- 
ant had  bought. 

Mr.  Kenyan  Parker  and  Mr.  Malins^  for  the  defendant. — ^In 
Warren  v.  jRiehardson,{a)  the  defendant  had  waived  all  objections 
to  the  title,  and  it  was  referred  to  the  Master  to  settle  the  convey- 
ance :  yet, inasmuch  as  it  afterwards  appeared  before  the  Master 
that  the  title  was  bad,  the  Court  declined  to  force  it  upon  the  de- 
fendant In  Shepperd  v.  KdoUleyyifi)  the  plaintiff,  the  vendors, 
stipulated  not  to  be  obliged  to  pr^uce  the  lessor*s  title ;  yet  the 
defendant^  proving  the  title  to  be  bad  aliunde^  was  held  not  to  be 
bound  by  the  contract  That  case  and  SpraM  v.  Jeffrey  are 
hardly  reconcileable :  Bhjcihfard  v.  Kirhpatridc/fi)  If  a  party  bind 
himself  to  take  the  vendor!s  title  or  waive  objections 
*to  the  title,  he  cannot  call  for  a  title.  But  if  it  appears  [*3413 
aliunde  that  the  title  is  doubtful,  a  fortiori  if  it  appear  bad, 
the  Court  will  not  bind  the  purchaser.  We  contracted  for  a  clear 
title;  are  we  to  have  a  mortgaged  one?  Moreover,  we  submit 
that  the  vendor  waived  the  benefit  of  the  stipulation,  by  deliver- 
ing the  abstract 

The  Yick-Chancellor,  (after  observing  that  he  considered 
Spratt  V.  Jeffery  and  Shepherd  v.  Keatky  reconcileable.) — The  as- 
sumed facts  of  this  case  are  these : — Edwards  held  as  a  purchaser 
from  Kemp.  Kemp  had  conveyed  to  him.  Edwards  had  no 
better  title  than  Kemp  gave  him.  There  was  a  flaw  in  Kemp's 
title  which  existed  before  Edwards  purchased,  and  it  consisted 
in  this :  that  some  incumbrancer  of  Kemp  had  executed  a  release 
or  reconveyance,  defective  in  point  of  parcels,  which  left  an  out- 
standing legal  estate  in  the  property,  or  a  portion  of  the  property. 
This,  though  matter  of  conveyance,  affected  Edwards'  title ;  it 
was  a  defect  subject  to  which  Edwards  held  the  property.  As- 
suming the  defect  to  exist,  as  the  lessee  was  under  the  obligation, 
if  he  exerciised  the  option  of  buying,  to  accept  the  title  without 

(a)  YooBge,  L  (»)  1  Or.,  IL,  4  B.  117.  (c}  6  Bear.  238. 
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dispute,  I  am  of  opinion  that  he  is  piecladed|  in  this  oonrt  and 
at  law,  from  taking  an  objection  upon  a  defect  in  that  xeleaae  or 
re-conveyance,  if  defect  there  was.  Shepherd  y.  Keadey^  in  mj 
judgment,  is  reconcileable  with  the  view  which  I  take  of  this 
case,  and  was  well  decided.  K  there  is  a  reference  to  the  Mas- 
ter, it  must  be  with  a  declaration  conformable  to  what  I  have 
said. 

The  defendant  admits  the  conyejance  to  him  to  be  proper  if 
the  supposed  flaw  in  the  title  be  oyercome.  I  think  that  he  has 
a  right  to  have  this  case  decided  upon  the  assumption  that  the 
title  is  plainly  bad,  although,  ^r  anything  I  know  to  the  con- 
trary, it  may  be  perfectly  good. 
[*842]  *The  defendant  declined  to  take  a  reference  with  the 
declaration  suggested  by  the  Vtce-CSianoeBor  ;  and,  on  a 
subsequent  day,  a  decree  was  made^  which  was  in  sabatance  as 
follows : 

DbcSiABBi  that  the  purdiaser  is  bound  to  accept  the  title  of  the  aaid  Henry  Ed- 
wards, without  dispute,  according  to  the  meaning  of  the  expressions  contained  in 
the  contract;  and  declare,  that,  if  the  property  in  question  was  not  included  in  the 
deed  of  release,  that  drcumstanoe  does  not  form  a  ground  of  objection  to  the  plain- 
tiff's title^  which,  under  the  oontrwl,  the  defendant  is  entitled  to  taka 


Early  v.  Bbnbow. 

18i6:  Jsn.  13th,  Slst 

Testator,  by  codicU,  gave  legacies  of  6001  each  to  A.,  B.,  C,  and  D^  who^  from 
other  parts  of  the  codicil,  and  from  the  will,  appeared  to  be  grandchildren  of  his 
brother  Henry.  He  added,  ''Item.  I  direct  my  executors  to  pay  out  of  my  per- 
sonal estate  the  sum  of  6002.  apiece  to  each  chOd  that  may  be  bom  to  either  of 
the  children  of  either  of  my  brothers  lawfiilly  begotten,  to  be  paid  to  them  on  his 
or  her  attaining  the  age  of  twenty-one."  At  the  date  of  tiie  oodidl  and  at  the 
testator's  death  there  were,  to  his  knowledge,  living,  several  grandchildren  of  his 
brothers,  besides  A.,  B..  C,  and  D.,  and  various  children  of  the  brothers  of  the 
testator,  and  the  testator  was  survived  by  one,  at  least,  of  his  brothers  i^Eeid, 
that  A.,  B.,  C,  and  D.  were  not  entitled  to  double  legacies. 

Testator,  by  fajs  will,  directed  that  the  legades  thwiin  given  should  be  paid  free  of 
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legacy  duty.  By  a  codicil  which  be  directed  •might  be  considered  and  taken  as 
part  of  his  wUI,  he  gave  other  legacies : — Eeld,  that  the  legacies  given  by  the 
codicil  were  not  given  free  of  legacy  duty. 

William  ToWNSEin),  by  his  will,  dated  the  31st  March,  1827, 
after  giving  several  legacies,  bequeathed  the  residue  of  his  per- 
sonal estate  to  trustees,  whom  he  appointed  his  executors,  upon 
trust,  with  all  convenient  speed  after  his  decease,  to  sell  and  con- 
vert  the  same  into  money,  and,  after  payment  of  his  just  debts, 
&c.,  to  invest  certain  sums  in  their  names  in  government  or  real 
securities,  and  pay  and  divide  the  residue  of  the  proceeds  of  his 
said  personal  estate  among  his  next  of  kin  living  at  his  decease. 

The  testator,  by  a  codicil,  dated  the  14th  November,  1827, 
gave  a  certain  copyhold  estate  to  John  Early  and  Alice  his  wife, 
whom  the  testator  described  as  the  eldest  daughter  of  his  brother 
Henry,  for  their  lives  and  the  life  of  the  survivor ;  with  remain- 
der to  William  Townsend  Early,  their  eldest  son,  his  heirs  and 
assigns. 

By  a  subsequent  codicil,  dated  the  10th  March,  1882,  the  tes- 
tator gave  to  his  executors  named  and  appointed  by  his 
♦first  codicU(a)  2000t,  to  be  by  them  invested  in  the  [*843] 
funds ;  the  proceeds  to  be  annually  applied  for  the  sup- 
port of  six  aged  women  at  Witney.  He  then  proceeded  thus : 
*'  Item.  I  give  and  bequeath  to  Hannah  Maria,  the  daughter  of 
my  brother  Henry,  the  sum  of  600t,  to  be  paid  to  her  by  my 
said  executors  on  her  attaining  the  age  of  twenty-one  years. 
[Then  followed  other  pecuniary  legacies,  in  similar  terms,  to 
other  children  of  Henry  Townsend.]  Item.  I  give  and  be- 
queath to  Edward,  the  son  of  John  and  Alice  Early,  the  sum  of 
60021  for  his  own  use  and  benefit ;  also  I  give  and  bequeath  to 
Alice,  the  daughter  of  the  said  John  and  Alice  Ea^ly,  the  sum 
of  5001  for  her  own  use  and  benefit ;  also  I  give  and  bequeath 
to  Mary,  the  daughter  of  the  said  John  and  Alice  Early^  the 
sum  of  5001  for  her  own  use  and  benefit ;  also  I  ^ve  and  be- 
queath to  Sarah,  the  daughter  of  the  said  John  and  Alice  Early, 

(a)  Xone  were  named  or  appointed  by  his  first  oodiciL    Probate  was  granted  to 
those  named  in  the  will. 
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the  sum  of  60021  for  her  own  use  and  benefit ;  also  I  give  and  be- 
queath to  Ann,  the  daughter  of  Robert  and  Martha  Storrs,  the 
sum  of  500i.  for  her  own  use  and  benefit  Item.  I  direct  my 
executors  to  pay,  by  find  out  of  my  personal  estate  ezclosively, 
the  sum  of  5002.  apiece  to  each  child  that  may  be  born  to  either 
of  the  children  of  either  of  my  brothers  lawfully  begotten,  to  be 
paid  to  each  of  them  on  his  or  her  attaining  the  age  of  twenty- 
one  years,  without  benefit  of  survivorship." 

The  testator  died  in  March,  1832. 

The  bill  was  filed  by  Alice,  Edward,  Sarah,  and  Mary,  chil- 
dren of  Edward  and  Alice  Early,  the  three  latter  plaintifi^  being 
infants,  against  the  executors  in  trust  under  the  will,  praying  to 
have  paid  and  secured  to  them,  respectively,  the  several  legacies 
of  500^  given  to  them  by  name  under  the  second  codicil,  and 
also  additional  sums  of  50021  apiece,  given  to  them,  as 
[*844]  they  contended,  under  the  last  ^clause  of  that  codicil,  as 
children  of  a  child  of  the  testator's  brother  Henry. 

It  was  admitted,  at  the  hearing  of  the  cause,  that,  at  the  date 
of  the  second  codicil,  there  was,  at  least,  one  grandchild  of  a 
brother  of  the  testator  for  whom  no  provision  was  made  by  the 
will  or  codicils,  unless  under  the  last  clause  of  the  second  codicil, 
and  that  the  testator  was  aware  of  that  fiict 

Mr.  Parry  and  Mr.  JSevir^  for  the  plaintiflfe. — The  legacies 
given  to  the  plaintiff  by  name  differ  j&om  those  given  under  the 
last  clause  of  the  will  in  a  material  point,  namely,  the  time  of 
payment ;  the  former  being  payable  immediately  on  the  testator's 
death,  the  latter  not  tiU  the  legatees  attain  twenty-one.  It  isi 
therefore,  a  reasonable  construction  of  the  will,  to  hold  that  these 
legacies  are  cumulative :  Wray  v.  Field,{a)  Hooky  v.  HaUonfi)) 
Curry  v.  PikJ((i)  If  it  be  said  that  "  may"  is  a  word  of  futurity, 
and  that  the  sentence,  "  each  child  that  may  be  bom  to  every  of 
the  children  of  every  of  my  brothers,"  cannot  comprehend  bro- 
thers' grandchildren  living  at  the  date  of  the  instrument,  there 

(d)  2  Bon.  267.  (()  1  Bra.  G.  0.  390.  (c)  2  Bra.  a  G.  22S. 
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are  several  aoihorities  adverse  to  that  construction:   Cook  y. 
Oook^{(j^  Hewet  y.  Irdoindjlp)  Doe  d.  James  v.  HalletL{c) 

(a)  3  yem.  64S. 

Q>)  1  P.  W.  42a  The  followiiig  note  of  this  case  (eztrected  fiom  the  minute- 
book  of  the  Court  of  Ghanoerj)  was  (brnished  by  the  Register  to  the  yice-Chanoel- 
lor,  by  whom  it  was  kindly  handed  to  the  Reporter. 

Monday,  19A  May,  1718. 
LoBD  Chahoellob. 

Hewett )  Wood  p.  ^uer.— The  bill  is  that  the  defendants  may  interplead  to  the  sum 
Ireland. }  ^^  ^^^^  *^^  ^^  payment  may  have  a  re-oonyeyanoe. 

MUchdl  opens  the  answer  of  the  defendant  Ireland. 

Mead  opens  the  answer  of  Home  and  Heather. 

Ocfz  opens  the  answer  of  the  deibndant  Lyoik 

l£r.  John  Exper,  pw  k 

The  deed  dated  6th  Nov.,  1690,  read. 

Ur.  Lukpichj  foir  defendant  Ireland,  widow,  insisted  that  by  the  proviso,  though 
the  interest  was  given  to  ChristabeUa  during  her  life,  yet  the  principal  was  to  such 
child  or  children  as  should  be  bom ;  and  though  our  wife  was  bora  before  the  deed, 
yet  she  having  na  other  provision,  and  there  having  been  no  after-bom  daughter, 
do  conceive  we  ought  to  be  k>oked  on  as  daughter  under  the  provision. 

Mr.  Cbtfper,  p.  Home  and  Heather. — ^This  settlement  was  voluntary,  and  here 
Is  a  description  of  who  should  have  it  after  the  decease  of  the  mother. 

Our. — As  to  the  objection  of  settlement  being  voluntary,  all  parties  claimed  by 
this  deed ;  and  if  this  had  not  been,  the  money  would  have  come  to  the  husband. 
And  as  to  the  question  upon  the  proviso^  whether  it  refers  to  such  children  as  were 
begotten  after  the  deed  or  such  children  who  should  be  living  at  the  ihther's  death, 
who  should  be  bom  of  their  bodies;  and  am  of  opinion  it  don't  refer  to  the  act  of 
bctci'tting,  but  was  a  description  of  the  daughtere  begotten  oa  their  body,  who 
should  be  living  at  the  death  of  the  fether;  and  that  therefore  the  6002.  would  be- 
long to  Ann,  the  daughter  of  ChristabeUa,  and  that,  consequently,  the  defendant 
Ireland,  her  husband,  is  well  entitled  thereto;  and  that  the  1002L  pidd  by  the  pbdn- 
tiff  to  ChristabeUa  vnis  a  wrong  payment    Therefore  decree  the  plaintiiT  be  admit- 

(c)l]C.&&I24. 
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[»846]        *Mr.  Teed  and  Mr.  Shdbeare^  for  tlie  defendants. 

— ^The  intention  of  the  testator  was,  after  providing  for 
[*846]    the  persons  *named,  to  give  6002.  to  each  child  that 

might  be  bom  after  the  date  of  the  will,  in  his  lifetime. 

ted  to  a  redempdoa  on  paTment  of  the  6001,  and  all  intereat  due  from  the  death  of 
Ghristabellai  to  the  defendant  Ireland,  together  with  his  ooetB,  to  be  oomputed  and 
taaced  by  the  Maater ;  but  as  between  the  plaintiff  and  the  other  defendants  do  give 
no  costs.  And  the  mortgage-deed  being  now  deUyered  to  the  Begister,  let  the 
same  be  brought  before  the  Master,  io  be  delirered  to  the  plaintiff  upon  payment 
of  the  said  6001,  interest,  and  costs  to  Ireland  withm  six  months;  but  In  default  of 
payment^  the  bill  to  be  dismissed  with  costs,  and  then  the  deed  to  be  delivered  to 
Ireland. 


The  ordering  part  of  the  decree  was  as  follows: — "Whereupon,  and  upon  debate 
of  the  matter,  and  hearing  the  said  deed  of  the  6th  of  Korember,  1690,  read,  and 
what  was  insisted  on  by  counsel  for  all  parties,  his  Lordship  declared,  as  to  the 
question  arismg  upon  the  said  deed  of  the  6th  of  NoTember,  1690,  whether  the 
daughter  of  the  said  William  Stringer,  and  Christabella  his  wife,  who  was  then 
bom,  was  intended  to  be  provided  for  thereby  or  not,  that  he  was  of  opinion  that 
the  daughter,  who  was  then  bom  and  was  very  young,  and  could  not  have  offended, 
was  intended  to  be  provided  for  by  the  said  deed,  and,  upon  the  death  of  tiie  said 
William  Stringer  and  Christabella  his  wife,  became  entitled  to  the  said  6002. ;  and 
that  the  defendant  Ireland,  having  married  the  daughter  of  the  said  William  Stringer 
•nd  GhristabeUa,  is  entitled  to  receive  the  said  sum  of  6002.,  with  interest  for  the 
aame  ihym  the  time  of  the  death  of  the  said  Christabella.  And  doth  therefore  think 
lit,  and  80  order  and  decree,  that  it  be  referred  to  Ut.  Orlebar,  one  Aa,  to  compute 
interest  for  the  said  6002.  from  the  time  of  the  death  of  the  said  GhristabeUa,  and  to 
tax  him  his  costs  of  this  suit;  his  Lordship  declaring  that  no  allowance  ought  to 
be  made  in  respect  of  the  1061  paid  to  the  sdd  Christabella,  the  same  not  being  a 
good  payment;  and  what  the  said  Master  shall  find  and  certifir  due  for  the  said 
600iL,  with  interest  and  costs  to  be  computed  and  taxed  as  aforesaid,  the  plaintiffii 
are  to  pay  the  same  to  the  defendant  Ireland,  at  such  time  and  place  as  the  said 
Master  shall  appoint;  or,  in  default  thereof  the  plaintiift'  bill,  as  against  the  de- 
fendant Ireland,  is  to  stand  dismisBed  out  of  this  courts  with  costs  to  be  taxed  by 
the  said  Master.  But,  upon  the  plaintiffs*  paying  the  defendant  Ireland  what  the 
said  Master  shall  certify  due  to  him  as  aforesaid,  at  such  time  and  place  as  the  said 
Master  shall  appoint,  the  defendant  Ireland  is  to  procure  the  heirs-at-law  of  Thomas 
F^ii&x,  who  survived  William  Bethell,  the  other  trustee,  to  execute  such  convey- 
ance to  the  plaintUfe^  in  case  the  parties  diflbr  about  the  same,  as  the  Master  shall 
appoint  And  the  said  deed  of  the  5th  of  November,  1690,  being  now  produced  in 
oourt,  and  leit  with  the  Register,  is  there  to  remain,  subject  to  the  fhrther  order  of 
this  ooort.  And  jfbat  the  said  plaintifRi  shall  do  in  pursuance  of  this  decree^  they 
are  hereby  indemnified  against  the  said  other  deibndants."    R.  L.,  1717,  A.  foL  616. 
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If  he  meant  to  give  the  plaintiff  10002.  each,  why  should  he 
resort  to  so  dumsj  a  mode  of  bequest  as  that  which  has  been 
suggested  ?  The  words  ''  may  be  born"  may,  under  special  cir- 
cumstances, be  held  to  refer  to  persons  that  are  already  bom ; 
but  the  word  "  may"  is  generally  a  word  of  futurity.  In  Stom 
y.  B6nbow^{a)  Sir  John  Leach  held,  that  the  words  ^'miiy  be 
born"  provided  for  the  birth  of  children  ])etween  the  making  of 
the  will  and  the  death. 

*Mr.  Parn/j  in  reply.  [*347] 

In  the  course  of  the  argument,  the  Vice-C^ncellor,  referring  to 
Rmghton  v.  JameSy{b)  inquired  if  it  had  ever  been  decided,  in 
the  case  of  separate  legacies  given  to  individuals  belonging  to  a 
dass,  whether,  if  the  class  included  persons  to  whom  the  gift  was 
ineflfectual,  the  whole  was  void? 

Jan.  BlaL—TsR  Ylc^-OKANCELLdR. — ^The  plaintifb  in  this 
suit  are  grandchildren  of  a  brother  of  Mr.  William  Townsend, 
the  testator  in  the  cause,  the  object  of  which  is  to  obtain  certain 
benefits  claimed  by  the  plaintiff  under  a  codicil  to  his  will. 

It  is  admitted  that  the  plaintifis  are  four  of  the  persons  named 
as  legatees  in  the  following  passage  contained  in  that  codicil : — 
"  Item.  I  give  and  bequeath  to  Edward,  the  son  of  John  and  Alice 
Early,  the  sum  oi  600L  for  his  own  use  and  benefit;  also  I  give 
and  bequeath  to  Alice,  the  daughter  of  the  said  John  and  Alice 
Early,  the  sum  of  6001  for  her  own  use  and  benefit ;  also  I  give 
and  bequeath  to  Mary,  the  daughter  of  the  said  John  and  Alice 
Early,  the  sum  of  6002.  for  her  own  use  and  benefit ;  also  I  give 
and  bequeath  to  Sarah,  the  daughter  of  the  said  John  and  Alice 
Early,  the  sum  of  6002L  for  her  own  use  and  benefit ;  also  I  give 
and  bequeath  to  Ann,  the  daughter  of  Robert  and  Martha  Storrs, 
the  sum  of  6002L  for  her  Own  use  and  benefit"  As  to  the  lega- 
cies thus  plainly  given  to  the  plaintiff,  there  does  not  appear  to 
have  been  any  dispute,  unless  as  to  the  interest  upon  them,  and 
that  question  has  been  disposed  o£ 

(a)  2  Hyl  ft  E.  46.  Q)  AtOc,  YoL  1,  p.  26. 

Vol.  n.  41 
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Tbey  assert,  however,  that  a  clause  in  the  codicil,  immediatelj 
following  the  passage  that  I  have  read,  makesj  in  their 
[*S48]  favor,  (absolutely  with  regard  to  one  of  them  who*ia  of 
age,  and  absolutely  or  contingently  with  regard  to  the 
others,)  a  further  and  additional  bequest.  This  claim  the  defen- 
dants resist  The  clause  runs  thus :— "  Item.  I  direct  my  exe- 
cutors to  pay,  by  and  out  of  my  personal  estate  exclusively,  the 
sum  of  500/.  apiece  to  each  child  that  may  be  bc^n  to  either  of 
the  children  of  either  of  my  brothers  lawfully  begotton,  to  be 
paid  to  each  of  them  on  his  or  her  attaining  the  age  of  twenty* 
one  years,  without  benefit  of  survivorship."  And  the  contest  of 
which  I  have  now  to  dispose  is,  whether,  under  this  clause,  the 
plaintiff  or  either  of  tbem^  can  rightlully  claim  anything. 

It  was  admitted  at  the  bar,  that,  when  the  codicil  was  made, 
and  at  the  testator's  death,  there  were^  to  his  knowledge,  living, 
several  grandchildren  of  brothers  of  the  testator,  besides  the 
plaintif[b,  and,  living  also,  various  children  of  brothers  of  the  tes« 
tator,  and  that  the  testator  was  survived  by  one  a)  least  of  his 
brothers. 

The  questions  to  be  c(Hisidered,  I  think,  are — 1.  Whether  the 
clause  is  wholly  vend.  2.  What  is  the  meaning  of  the  clause  con* 
sidered  by  itself,  and  construed  popularly  as  well  as  correctly, 
but  not  according  to  rules  merely  technical  ?  8.  What  is  the  le- 
gal construction  of  the  clause  considered  by  itself,  as  a  provision 
elating  to  the  disposition  of  property  contained  in  a  will?  4. 
Whether,  in  either  view,  the  context  is  capable  of  affecting,  and 
does  aflfect,  the  construction,  5.  Whether,  in  either  view,  colla- 
teral or  external  circumstances  are  capable  of  afibcting,  and  do 
affect  itr 

The  consideration  of  the  ib«t  of  these  questions  I  will,  for  a 
while,  postpone.  The  second  seems  free  from  difficulty.  The 
plaintiff'  counsel  appeared  to  be  of  opinion,  as  I  am,  that  the 
word ''  may"  was  used  by  the  testator  in  the  sense,  or  one  of  the 
senses^  of  the  word  "  shall."  The  verb  "  may"  is  very  often, 
with  correctness,  used  with  reference  to  the  future.  If  a  man 
speaks  of  the  children  that  his  brothers'  children  may  have^ 
the  expression  is  one  of  possible  reference  to  the  present  or 
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future.  Bat  if^  ^knowing  that  his  brothers  have  child-  [^349] 
ran  and  grandchildren,  he  speaks  of  each  child  that 
may  be  born  to  either  of  the  children  of  his  brothers,  he  speaks 
against  the  rules  and  forms  and  idiom  of  .the  English  language, 
if  he  means  or  includes  in  his  meaning,  as  children  of  his  bro- 
thers'  children,  persons  already  harn^  whose  existence  and  jiames 
are  known  to  him. 

I  have  not  forgotten  the  expression  '^  lawfully  begotten.^  The 
testator,  1  am  awar^  has  not  said,  '*  to  be  lawfully  begotten :"  but 
the  expression^  occurring  where  it  does  and  as  it  does,  whether 
referring  to  his  brothers  or  to  their  children,  or  to  the  children 
of  those  children,  {which  may  be  doubtful),  I  construe  and  un- 
derstand to  have  been  intended  only  (wJhether  necessarily  or  un« 
necessarily)  to  indicate  legitimacy,  that  is,  to  have  been  used  to 
designate,  not  the  time  of  the  commencement  of  the  existence  of 
any  person,  but  social  or  civil  state  merely ;  nor^  I  apprehend,  is 
the  phrase,  if  understood  in  that  sense,  otherwise  than  in  confer* 
mity  with  popular  and  ordinary  habits  and  modes  of  speech,  to 
whomsoever  referring.  The  second  question,  therefore,  as  far  as 
it  goes,  must  I  apprehend,  be  answered  in  the  defendants'  fa- ' 
vor. 

The  third  question  is  one  to  which  the  answer  is  less  obvious 
and  less  easy.  It  has  very  long  been  settled  in  point  of  techni- 
cal interpretation  of  legal  construction,  that  a  gift  to  A.  and  the 
heirs  of  his  body  lawfully  begotten,  or  a  gift  to  A.  and  the  heirs 
of  his  body  lawfully  to  be  begotten,  means  neither  more  nor  less 
than  a  giffc  to  A.  and  the  heirs  of  his  body,  at  least  if  there  be 
neither  explanatory  context  not  explanatory  circumstances  ad- 
missible and  given  in  evidence.  There,  however,  the  word  "  heirs" 
means  not  children,  but  is  a  word  of  limitation,  which,  nol^  giving 
during  the  life  of  A.  any  present  or  other  estate  or  interest  to  any 
other  person  than  A.,  is,  of  necessity,  sufficiently  comprehensive  to 
include  issue  of  A.  that  may  be  bom  1000  years  after  his 
death.  ^In  HOblUhwaiteY.  Chrtwright,{a)  Lord  Talbot  said,  [^50] 
that  this  *'  was  to  prevent  the  great  confusion  which  would 
otherwise  be  in  descents  by  letting  in  the  younger  before  the 

(a)  Ofti  temp.  Talh.  dL 
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elder,"  &c  In  Lomax  v.  n6lmden,{a)  Lord  Hardwicke  said,  that 
the  words  "  to  be  begotten"  are  the  same  with  "  begotten."  And 
so  had  the  Lord  Keeper  before,  in  the  case  of  Cook  v.  Oook,{b)  Nor 
do  those  observations  appear  to  have  been  confined  (if  they  rela- 
ted) to  cases  of  descent  In  Hewett  y.  Ireland(c)  the  question 
arose  npon  words  of  purchase  contained  in  a  deed  But  the  Lard 
Chancellor  there  may  be  thought  to  have  proceded  on  the  inter- 
pretation  which  the  whole  of  the  instrument  before  him  appeared 
to  him  to  require,  and  not  upon  any  universal  rule  as  to  particu- 
lar phrases  in  it  To  the  cases  to  which  he  refers,  he  seems  to 
refer  by  way  of  illustration  or  analogy.  Adverting  to  the  wife's 
life  estate,  Lord  Afaoclesfield  seems  to  have  thought  that  the  words 
"  shall  be  begotten"  might  be  construed,  on  that  ground,  to  mean 
"  shall  have  been  begotten."  If  so,  that  was  sufficient  for  the 
decision  of  the  case.  Such  a  ground  as  that  afforded  there  by 
the  wife's  life  interest,  for  reading  "  be"  as  "  have  been,"  is  not 
afforded  in  the  present  instance. 

I  have  obtained  a  copy  of  the  decree  from  the  Registrar's  Office ; 
the  mandatory  part  of  it  commences  thus :  ''  His  Lordship  de- 
clared, as  to  the  question  arising  upon  the  said  deed  of  the  6th 
November,  1690,  whether  a  daughter  of  the  said  William  Strin- 
ger, and  Christabella  his  wife,  who  was  then  bom,  was  intended 
to  be  provided  for  thereby  or  not^  that  he  was  of  opinion  that  the 
daughter,  who  was  then  bom  and  was  very  young,  and  could 
not  have  offended,  was  intended  to  be  jprovided  for  by  the  said 
deed,  and,  upon  the  death  of  the  said  William  Stringer  and 
Christabella  his  wife,  became  entitled  to  the  said  600L" 
[*861]  *and  so  on.  The  deed  appears  to  have  been  stated  dif- 
ferently in  different  parts  of  the  pleadings,  but  proba- 
bly Lord  Maccksfidd  read  the  instrument  itsel£ 

A  literal  construction  in  such  a  case  as  Hewet  v.  Ireland^  and 
in  many  others,  of  the  words  *^  shall  be  begotten"  or  ''  to  be  be- 
gotten" might  exclude  children  bom  several  months  after  the 
date  and  execution  of  the  instrument  containing  the  words,  be- 
cause then  in  existence  in  the  womb,  (though  that  existence 

(a)  1  Yw.  sen.  294  Q>)%  YmL  646.  (c)  1  P.  W.  426. 
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might  not  at  the  time  be  known  or  stispected,)  and  would  tend 
to  the  introduction  of  a  kind  of  evidence  not  of  the  most  satisfac- 
tory description,  to  the  admission,  of  which  courts  do  not  without 
absolute  necessity  submit  A  birth  is  generally  a  manifest  fiuct, 
involved  in  no  obscurity  or  mystery.  To  what  testimony  and 
what  discussions  a  question  of  the  time  of  geniture  may  lead, 
those  conversant  with  cases  and  publications  on  that  subject  do 
not  need  to  be. informed,  nor  can. they  wonder  at  the  absence  of 
any  inclination  to  augment  their  number. 

In  the  will  which  was  the  subject  of  the  remarkable  case  of 
Wilkmson  v.  Adams^a)  the  words  "  children  that  I  may  have,'^ 
described  by  Lord  j^Zoion.as  an  expression  "  obviously  future,'' 
were,  upon  the  whole  case,  held  by  him  to  have  been  meant  to 
describe  persons  at  the  date  of  the  will  in  existence  and  bom. 
But  that  was  a  very  particular  ^ase ;  and  Lord  EJdon^  I  apprehend, 
proceeded  on  the  special  grounds  before  him,  and  not  on  any 
general  rule  of  construction  applicable  to  such  words,  and  so  as 
I  conceive  did  the  three  learned  judges  whose  assistance  Lord 
Eldon  had  on  that  occasion  in  arriving  at  the  condusion  stated 
by  them. 

The  will  construed  in  Doe  v.  HaUett  contained  this  device ; 
^'  And,  immediately  after  the  decease  of  the  said  Wil* 
liam  Head,  to  the  use  of  the  first,  second,  third  and  ^of  [^852] 
all  and  every  the  other  sons  and  son  of  the  body  of  the 
said  William  Head  lawfully  to  be  begotten,  one  afier  the  other, 
according  to  priority  of  birth,  and  the  heirs  male  of  the  body 
of  such  first  and  other  sons  respectively  issuing;  and,  for  default 
of  such  issue,  to  the  use  of  the  first,  second,  and  of  all  and  eveiy 
son  and  sons  of  the  said  Sir  Thomas  Head  lawfully  to  be  begotten, 
according  to  priority  of  birth,  and  the  heirs  male  of  the  body  of 
such  first  and  other  sons  respectively  issuing." 

The  question  was,  whether  Walter  James  Head  was  entitled 
as  a  devisee  in  tail  (by  purchase)  under  these  words,  Walter 
James  Head  having  been  a  son  of  Sir  Thomas  Head,  but  bom 
before  the  date  of  the  will  and  known  to  the  testator  when  the 

(a)  1  Yea  A  &  4S2. 
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will  was  made.  It  was  contended  that  the  words  ''  to  be  begot- 
ten/' and  in  another  part  of  the  will  the  words  "  hereafter  to  be 
begotten,"  pracladed  Walter  James  Head  from  claiming — showed 
that  he  was  not  intended  bj  the  will  to  take.  The  distinguished 
judges  who  decided  that  case  held  him  not  precluded,  but  that 
he  was  intended  bj  the  will  to  take — a  strong  decision,  perhaps^ 
but  certainly  one  entitled  to  yerj  great  consideration  and  atten- 
tion. Their  lordships  appear  to  have  thought,  that  the  words 
''  to  be  begotten,"  generally,  if  not  universally,  must  be  construed 
as  intended  to  refer  to  the  line  merely,  and  not  to  the  time  of 
procreation,  unless  the  context,  or  circumstances  duly  in  evi- 
dence, established  a  different  intention  as  properly  attributable 
to  them ;  but  that^  by  such  a  context,  by  such  circumstances,  a 
different  intention  might  effectually  be  shown  and  established. 
The  words  '^  hereafter  to  be  bom,"  notwithstanding  their  posi- 
tion in  the  will,  and  the  purpose  for  which  they  were  used,  seem 
to  have  been  difficult  to  deal  with,  but  were  denned  insufficient 
to  affect  that  construction  of  the  words  '^to  be  begotten,"  which 
without  them  was  held  to  be  right.    There  aro  very  striking  and 

material  differences  between  the  dispositions  upon  which 
[^•868]    I  have  to  decide  in  the  {present  ^instance  on  the  one 

hand,  and  each  of  the  instruments  construed  in  Hewet  v. 
Irdii7kd^Wilkin9onY.AdanKwi(S^  nor  am 

I  without  much  doubt,  whether,  assuming  the  absence  of  an  ex- 
planatory context,  and  the  absence  of  explanatory  circumstances, 
it  is  rendered  necessary,  by  principle  or  precedent,  to  answer  the 
third  question  differently  £rom  the  second.  Assuming,  however, 
that  the  third  question  ought  to  be  answered  differently  from 
the  second,  and  therefore  &vorably  to  the  plaintiffs,  both  reason 
and  authority,  I  apprehend,  support  the  proposition,  that  the  de- 
fendants are  entitled  to  ask  the  court  to  read  and  consider  the 
whole  of  the  instrument  in  which  the  clause  stands,  and,  in  read- 
ing and  considering  it,  to  bear  in  mind  the  state  of  the  testator's 
fiunily,  as,  at  the  time  when  he  made  the  codicil,  he  knew  it  to 
be ;  and,  if  the  result  of  so  reading  and  considering  the  whole 
document  with  that  recollection  is  to  convince  the  court,  from  its 
contents,  that  the  testator  intended  to  use  the  words  in  their  or* 
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dinar  J.  and  popular  sense,  and  not  in  their  legal  and  technical 
sense,  as  distinguished  from  their  ordinary  and  popular  sense,  to 
give  effect  to  that  conviction  by  deciding  accordingly.  I  have 
read  and  considered  the  whole  codicil  with  the  recollection  that 
has  been  ^lentioned,  and  the  result  is,  that  I  am  of  opinion,  from 
the  contents  of  the  document,  that  the  testator  did  not  intend  by 
the  clause  in  question  to  benefit  the  plaintiff,  or  either  of  them, 
contingently  or  absolutely, — an  interpretation  agreeing,  as  I  have 
said,  with  the  ordinary  and  popular  sense  of  the  language  used 
by  him.  I  have  said  nothing  of  the  codicil  relating  to  the  real 
estate,  or  of  the  will ;  I  am  of  opinion,  that  it  is  not  material  to 
either  party  whether  these  two  documents,  or  either  of  them,  be 
or  be  not  for  the  present  purpose  taken  into  consideration. 

Beyond  what  I  have  stated  I  am  not  aware  that  there  are  any 
collateral  or  external  circumstances,  capable  of  being  used  as  evi- 
dence, that  can  be  material 

♦After  what  has  been  said,  it  cannot^  probably,  be  of  [*354] 
importance  to  revert  to  the  first  question ;  but  with  re- 
gard to  it  I  may  say,  that^  supposing  the  word  ^'  may''  to  be  read 
'^  shall,"  and  to  be  read  so  in  an  unrestricted  sense,  it  would  be, 
according  to  the  purport  of  the  clause,  possible  for  persons  whose 
existence,  arid  the  existence  of  whose  parents,  commenced  after 
the  testator's  death,  to  claim  legacies  under  it,  if  such  a  claim 
would  not  be  opposed  to  any  rule  of  law.  The  clause,  supposing 
that  to  be  its  true  interpretation,  may  possibly  be  argued  to  be 
wholly  void.  Sir  John  JUach  has  decided,  in  Storra  v.  Benbow^ 
that  a  person  not  in  existence  at  the  testator's  death  cannot  claim 
as  a  legatee  under  it.  But,  if  he  dismissed  the  bill,  that  dismis- 
sal was  consistent  with  the  notion  that  there  never  could  be  a 
claim  under  the  clause  by  any  person.  Upon  this,  however,  it 
is  unnecessary  for  me  to  say  more.  I  leave  that  point  undecided. 
As  far  as  I  am  concerned,  I  decide  only  this, — ^that,  it  having 
been,  as  all  men  must  agree,  competent  to  the  testator,  if  such 
was  his  pleasure,  to  leave  nothing  to  the  plaintiff,  whether  giv- 
ing or  not  giving  anything  to  such  grandchildren  of  his  brothers 
as  might  be  born  after  the  date  of  his  codicil,  the  testator  has,  in 
my  opinion,  effectually  abstained  from  expressing  any  intention 
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in  &yor  of  the  plamtiffi,  or  either  of  them,  beyond  the  gift  to 
them  by  name  of  those  l^ades,  their  right  to  which  was,  and  is, 
undisputed. 


March  llih, — The  testator,  bj  his  will,  directed  that  his  trus- 
tees should  stand  possessed  of  and  interested  in  all  the  moneys  to 
arise  by  the  sale  of  his  residuary  estate  and  effects,  upon  the  sev* 
eral  trusts  following;  that  is  to  say,  '' Upon  trust  that  they  and 
the  survivors,  &c,  shall,  after  payment  of  all  my  just 
[*S65]  debts,  funeral,  and  testamentary  expenses,  and  the  *8ev- 
eral  legacies  hereinbefore  by  me  bequeathed,  together 
with  the  whole  of  the  legacy  duty,  and  daties  payable  in  respect 
of  the  several  legacies  and  annuities  by  me  herein  given,  (it  being 
my  will  that  such  several  legacies  and  annuities  shall  be  paid  to 
such  respective  legatees  and  annuitants  free  of  all  deductions,) 
lay  out  and  invest  in  their  names,  in  or  upon  government  or  real 
securities,  the  sums"  &c  The  testator  mentioned  certain  surns^ 
and  directed  his  executors  to  pay  and  divide  the  residue  of  the 
proceeds  of  his  personal  estate,  in  manner  before  stated 

By  a  codicil,  which  he  desired  might  be  considered  and  taken 
as  piart  of  his  will,  he  bequeathed  several  additional  legacies,  but 
gave  no  direction  as  to  legacy  duty. 

Mr.  Bevir^  for  the  legatees  under  the  codicO,  contended  that 
they  were  entitled  to  be  paid  their  legacies  free  of  legacy  duty. 
He  relied  on  Sherer  v.  Bi8kop,{a)  and  the  judgment  of  Lord  Com- 
missioner JSyre  in  that  case.  He  admitted,  however,  that  JSSm- 
ner  v.  JB(mn€r^{b)  and  EdU  v.  S€veme(c)  were  against  him. 

The  Yics-Chancbllob. — ^I  cannot  in  this  case  hold  that  the 
word  "  herein"  was  meant  to  refer  to  more  than  the  particular 
instrument  in  which  it  is  contained. 

(a)4Bro.  C.a66.  (()  13  Vea  379.  (c)  9  Sim.  615. 
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*Fabquhabsok  V.  Cays.  [*366] 

1846:  Jan.  Slst 

A  penoD,  liATixig  some  Datoh  bonds  and  the  title  of  oertain  eatatea^  wbidi  he  keeps 
In  a  box,  deUven  th^  kej  of  the  box  to  J.,  in  whose  honse  he  lives,  and  with 
whom  he  is  on  terms  of  intimacji  and  tells  a  third  person  that  the  contents  of  the 
box  belong  to  J.  He,  howex^r,  keeps  possession  of  the  box,  directing  J.  to  open 
it  for  him  fix)m  time  to  time  as  occasions  require.  He  also  receives  the  dividends 
dne  on  the  bonds.  A  fow  weeks  before  his  death,  being  in  his  eightieth  year,  and 
infirm  in  health,  he  directs  his  nnrse  to  deliver  the  box  to  J.,  which  she  accord- 
ingly  does;  and  J.  keeps  the  box  till  his  death,  Upon  the  box  being  subse- 
qnentlj  opened,  the  envelope  in  which  the  bonds  are  contained  is  found  to  be 
addressed,  in  the  handwriting  of  the  deceased,  to  the  wife  and  sisters  of  J.,  with 
a  direction  that  it  is  to  be  delivered  "Unopened;"  and  attached  to  the  envdope 
is  iL  letter  addressed  bj  the  deoeased  to  the  same  persons,  stathig  the  share  in 
which  each  is  to  hnve  the  benefit  of  the  bonds,  stating  also,  by  way  of  postacripty 
to  J.,  that  the  writer  takes  this  course  soMy  to  evade  ifie  legacy  duty^  and  (hat  he 
reoommenda  perfect  siknoe  on  the  subject  The  transaction  amounts  neither  to  a 
gift  intar  vtvoa,,  nor  to  a  donaifo  morii$  oausa  in  ihyor  of  the  wifo  and  sistera  of  J. 

The  bill  was  filed  by  two  of  the  executors  of  James  Farqnhaiv 
son  against'their  co-executor,  John  Cave,  and  Maiy  Jane  his  wifi^ 
the  four  sisters  of  John  Cave,  and  Thomas  Cave,  and  it  prayed, 
that  ten  Dutch  bonds,  (in  value  1000  guilders  each,)  in  the  pos- 
session of  the  defendants,  might  be  placed  at  the  disposal  of  the 
testator's  executors,  to  be  administered  as  part  of  his  personal 
estate. 

It  appeared  from  the  evidence  of  John  Cave,  that  the  testator, 
for  some  years  before  his  death,  lived  with  the  &mily  of  Mr.  Cave, 
the  &ther  of  the  deponent ;  that,  in  December,  1841,  the  testator 
had  a  box  made,  upon  whick  was  painted  '*  Mr.  John  Cave, "(a) 
and  in  which  he  placed,  in  the  deponent's  presence,  the  title-deeds 
of  some  freehold  and  leasehold  property,  house  and  the  ten  Dutch 
bonds  in  question ;  that  the  testator  locked  the  box,  and  gave  the  de- 
ponent the  key,  which  the  deponent  always  kept,  except  when  the 
testator  had  occasion  to  have  the  box  opened ;  that  the  box  was  re- 
peatedly opened  by  the  deponent  in  the  testator's  presence  for  the 

(a)  The  witness  was  described  in  the  depositians  as  a  painter. 
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purpose  of  inspecting  the  deeds  or  taking  the  coupons  of  the  bonds ; 
that  the  box  was  opened  for  the  last  time  in  this  manner  at  the  latter 
end  of  September,  1843,  and  that  the  coupons  were  then  sent  by  the 
testator's  direction  to  Coutts  &  Co.,  with  an  order  to  them  to  receive 
the  dividends  due  on  thelst  October  following;  that,  except  dur- 
ing the  testator's  absence  for  a  month  at  Southampton,  when  the 
deponent  had  possession  of  it^  the  box  was  constantly  in 
[♦857]  the  testator's  keeping,  until  the  Ist  of  October,  1843, 
when  it  was  brought  to  the  deponent  in  the  dining-room 
by  the  testator's  nurse,  Mary  Ann  Taylor ;  that  from  that  time  it 
remained  in  the  possession  of  the  deponent  until  the  testator's  de* 
eease ;  that,  when  Mary  Ann  Taylor  brought  him  the  box,  she 
said  she  had  been  directed  by  the  testator  to  give  it  him,  with  a 
message  to  the  effect  that  the  box  and  all  that  was  in  it  was 
deponent'^,  and  that  the  testator  did  not  think  it  worth  while  to 
keep  it  any  longer ;  that  this  was  done  in  the  presence  of  one  of 
the  deponent's  sisters,  Mary  Frances  Cave^and  that  the  testator, 
was  then  in  the  house;  that  the  testator,'a  few  days  after,  told  the 
deponent  that  he  had  sent  the  box  by  his  housekeq)er  and  that 
the  deponent  knew  what  to  do  with  the  contents. 

Mary  Frances  Gave  stated,  that  she  was  present  in  the  dining- 
voom  when  the  box  was  delivered  to  her  brother  by  Mary  Ann 
Taylor. 

Mary  Ann  Taylor  stated,  that  the  box  was  placed  in  a  cup- 
board in  the  testator's  sitting-room ;  thaty  a  few  weeks  before  the 
testator's  death,  he  desired  the  deponent  to  take  the  box  down 
to  Mr.  John  Cave,  and  to  deliver  it  into  his  hands ;  that  the  de- 
ponent accordingly  took  down  the  box,  and  delivered  it  to  Mr. 
John  Cave  in  the  dining-room,  l^ary  Frances  Cave  being  pre- 
sent ;  that,  on  her  return,  the  testator  asked  her  to  whom  she  had 
delivered  the  box;  that  she  replied,  to  Mr.  John  Cave;  where- 
upon the  testator  said  '*  That's  right :"  that  the  testator  had  fre- 
quently opened  the  box  in  the  deponent's  presence,  and  had  told 
her  that  the  contents  of  the  box  belonged  to  Mr  John  Cave. 

The  testator  kept  a  pass-book  with  his  bankers,  Messrs.  Coutts 
&  Co.,  in  which  were  entered  from  time  to  time  to  his  credit  the 
dividends  received  by  the  bankers  on  the  bonds  in  question,  and 
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also  on  other  Dutch  boods  to  a  large  amount    The  or* 
der  to  the  bankers  (referred  to  in  the  evidence  *of  John    [*858] 
Cave)  to  receive  the  dividends  on  the  ten  bonds  wss  con- 
tained in  a  letter  signed  by  the  t^tator,  which  was  in  these 
terms: — 

"  Winchester,  29th  September,  1843. 

"  Gentlemen, — I  beg  leave  to  inclose  ten  coupons  of  Dutch  5L 
per  Cent  bonds  in  my  custody,  and  I  beg  the  favor  of  you  to 
receive  the  interest  of  the  same  at  maturity,  and  credit  my  ao- 
oount  accordingly. 

'^  I  remain  gentlemen, 
^'  Your  obedieat  humble  servant, 
"  James  Fabquhabsok. 
*'  Messrs.  Coutts  &  Co." 

The  testator  was  in  ihe  80th  year  of  age  at  the  time  of  the  de- 
livery of  the  box.  He  was  then  in  a  weak  state  of  health,  and 
never  rallied.    He  died  on  the  13th  November,  1843. 

At  the  time  of  making  his  will,  dated  the  16th  November, 
1842,  and  of  his  death,  the  testator  was  possessed  of  Dutch  bonds 
to  the  value  of  upwards  of  70,000  guilders.  By  his  will,  he  be- 
queathed 56,000  guilders  in  various  legacies,  and  gave  the  resi- 
due of  his  estate  to  his  executors  upon  certain  trusts. 

Upon  the  box  being  opened  by  John  Cave  after  the  testator's 
death,  the  before-mentioned  title  deeds  and  bonds  were  found 
there.  The  freehold  and  leasehold  property  comprised  in  the 
deeds  had  been  devised  by  the  testator  for  the  benefit  of  the  de- 
fendants, except  Thomas  Cave.  The  bonds  were  inclosed  in  an 
envelope,  and  accompanied  by  a  letter  or  memorandum,  the  en- 
velope, and  letter  being  tied  together  with  a  string. 

Upon  the  envelope  were  the  following  words  in  the  testator^s 
handwriting : — 
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[»369]    ^lIMvate.] 

7b  Mr,  John  Gayi,  Juil, 

<tnd 

IRaa  Kabt  F&akce  Gays,  and  Three  younger  SieierSj 

18  SoMgak  Street^  Wmehester. 

• 

Msm. — This  parcel  to  be  deliyered  as  above,  (unopened  and  with  care.)    J.  F. 
Mem. — ^Theee  are  ton  Datoh  62.  per  cent  bonds  of  1000  gnilden  each. 

The  letter  or  memorandum  which  accompanied  the  packet 
containing  the  bonds  was  directed  thus: — 

[Frwaie.} 

7h  Mr,  John  Gate,  «7tm., 
Mis8  Mabt  F.  Gate,  <md  Three  younger  Siskre^ 

18  SouOkga^  Street^  Wwchiuier. 

.M^tei— With  ton  62.  per  cent  Dntoh  bonds  of  1000  gdldera.  J.  F. 

The  following  were  the  contents  in  writing  of  the  letter  or 
memorandum : — 

ifem.— Of  and  concerning  ton  6  per  cent  Datoh  bonds  of  1000  goilden  eadi,  de> 
positod  herewith,  and  which  are  bona  fide  the  property  of  as  nnderwritteo,  viz. : — 

Mrs.  John  Gave,  Jun.,  in  lieu  of  2002.(a)  Ex.  at  12  guilders  per  XL        .  2400 

The  four  Miss  Gaves,  da  260,  do.  do.  do.  •  .  •  .      3000 

Kr.  Thonus  Gave,  do.  100,  do.  do.  da    .  •  •  •  ,  1200 

w 

6600 
Also^ 
To  the  four  lOss  Oaves,  (sisters,)  being  in  lieu  of  a  plot  of  fireehold  ground 
once  promised  to  them,  but  now  bequeathed  to  ICrs.  John  Gave,  Jan.,  the 
origiilal  cost  of  which,  with  the  wall  sonounding  the  same,  ii^  283L  6«.  8d 
Ex.  as  above^         ........    3400 


10,000 


VSdsoverlMflbrainoieqMolfioBtatoment  J.F. 

[*860]        *0n  the  other  side  of  the  leaf  was  a  statement  of  the 
same  matter,  in  which  each  share  of  the  guilders  was 

(a)  There  were  written  here^  in  red  ink,  across  the  paper,  the  following  words  >— 
^Naie,  These  several  sams  were  given  and  bequeathed  to  the  said  parties  in  a  pre- 
Tioas  will,  now  void.— J.  F." 
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called  a  ''  skare  per  bequest^"  thus :  ''  Mrs.  Jolrn  Care,  Jan.,  her 
share  per  bequest,  gnu  2400/'  &c. 
Then  followed  these  words : — 

2b  Mr.  Joes  Gate,  Jutky  One  of  the  J&aeouiifn  to  my  last  WOL 

Uj  dear  FeUow, — ^I  have  adopted  the  fiyregoing  mode  of  pfocedure  aolelj  to  evade 
the  legacj  da^,  (10  per  cent,)  and  reoommend  perfect  silence  on  the  subject 

Tours  to  the  end, 

Jamss  Fabquhabson. 
16  Qeorge  Street, 
10th  September,  1839. 

Then  followed  some  directions  as  to  getting  the  bonds  cashed, 
(which  he  stated  would  be  done  bj  any  banker  or  broker  in  Lon* 
don,  the  bonds  being  negociable  in  London  on  one  day's  notice.) 

There  was  then  this  paragraph : — 

Addenda,  a 

With  regard  to  Hie  fbregdng  donations^  I  beg  it  to  be  distinctly  understood,  that 
tfae>bHr  aisten  haoe  not  a  vested  itUereet  in  their  several  portions^  as  spedfled  in  the 
annexed  list,  during  my  lifeime;  and  that,  in  the  event  of  either  or  any  of  them  de- 
parting this  life  htfijre  me^  the  portions  of  them  so  dying  to  go  to  and  be  equally  di* 
Tided  amongst  the  sunrivors  or  suryivor:  but,  immidiiUeily  after  my  death,  each  of 
the  four  sisters^  or  the  surrivora  or  surviTor,  have  a  Tested  interest  in  their  shares^ 
and  may  dispose  of  the  same^  with  its  accumulation,  ^  any,)  as  each  surTiTor  may 
deem  proper.  J.  Fabquhabsov. 

P.  S.— The  addenda  appliee  only  to  the  four  sisters.  J.  F. 

Under  the  foregoing  circumstances,  the  questions  were,  whe- 
ther the  acts  of  James  Farquharson,  in  relation  to  the  before- 
mentioned  bonds,  constituted  an  effectaal  gift  inter  vivos  to  the 
persons  named  in  the  letter  of  the  10th  of  September,  1839 ;  and, 
if  not,  whether  they  amounted  to  a  valid  donatio  TnarOs  oatua  in 
fitvor  of  the  same  persons. 

Mr.  RusseU  and  Mr.  CoUim^  for  the  plaintiff! — It  is  im- 
possible for  the  defendants  to  make  out  a  trust  in  *their    [*361] 
favor,  except  by  means  of  the  letter  of  the  10th  Septem- 
ber, 18S9.    But  long  after  that  letter,  in  fact  up  to  the  Ist  Oc- 
tober, 1848,  the  bonds  remained  in  Farquharson's  possession, 
and  were  dealt  with  as  his  own;  and  the  very  box  in  which  they 
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were  contained  remained  in  his  bed-room.  It  is  true  thtit  on 
that  day  the  box  was  delivered  to  John  Cave ;  but  Cave  was  one 
of  the  executors,  and  it  was  natural  that  the  box  should  be  placed 
in  his  custody.  He  does  not  suggest  that  he  had  any  beneficial 
interest  in  the  bonds,  and  thej  are  delivered  to  him  with  deeds 
relating  to  other  property,  which  undoubtedly  belonged  to  the 
testator.  The  result  is,  that  the  bonds  must  remain  part  of  the 
testatot^s  assets.  The  testator,  indeed,  appears  to  have  wished 
to  avoid  payment  of  the  legacy  duty ;  but  he  could  not  do  so  as 
a  testator,  and  has  &iled  to  do  so  as  a  donor.  This  transaction 
cannot  be  maintained  as  donatio  mortis  causey  as  it  does  hot  ap- 
pear that  the  deceased  had  any  apprehension  of  approaching 
death  at  the  time  that  the  box  was  delivered.  [The  Vice- Chan- 
cdlor. — ^Is  there  any  express  decision,  that,  by  the  la^r  of  Eng- 
land, the  sense  or  opinion  of  approaching  death  is  necessary  to 
constitute  a  valid  donatio  mortis  causat  There  must  be  delivery 
of  the  thipg  that  is  the  subject  of  gift,  and  in  such  circumstances, 
that,  in  the  language  of  the  Digest,  the  giver  first  of  all  prefers 
his  own  possession  of  it,  but  next  that  of  the  donee.(a)]  There 
must  be  an  absolute  and  unconditional  delivery  of  possession  to 
the  donee  or  some  person  in  trust  for  him,  and  the  possession 
must  continue  until  the  death :  Bunn  v.  Marhham^ip)  Walter  v. 
Eddge,{c)  Hawkins  v.  BlewiM^{d)  OaskeU  v.  QaskeUj^e)  The  only 
evidence  here  of  a  complete  unconditional  gifi;  is  that  of  the 

housekeeper,  and  her  testimony  is  of  a  vague  description. 
£'^S62]    That  the  sense  of  ^approaching  death  is  a  necessary  in« 

gredient  in  such  cases  is  apparent  fi'om  the  observations 
of  Lord  Mdon  in  Dvffidi  v.  MiueSj{g)  Lord  CoUenham  in  Hi' 
ioards  v.  Jones^Qi)  and  Lord  Gowper  in  Hedges  v.  Hedges.{t) 

<a)  Dig.,  Ub.  39,  tit  6,  L  36.  (b)  2  Marsh.  633;  1  Taunt  224. 

(c)  2  Swanst  92.  (<Q  2  Esp.  663. 

<e)  2  Y.  ft  J.  602. 

(if)  1  Bligh,  K.  a,  638.    "Nothing  can  be  more  dear,"  fto. 
(h)  1  MyL  ft  Cr.  233.    "Now,  in  order,"  ftc. 

<i)  Pre.  Ch&  269.    *'  Where  a  man,"  fta    The  ibUowing  cases  (extracted  bj  the 
reporter  ih)m  Melmoth's  MSS.)  may  poesibly  be  acceptable  to  the  reader :— 
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*Mr.  Wigram  aod  Mr.  BirBeck^  for  the  defendants. —    [*868] 
This  was  a  complete  gift  inier  vivos  of  the  bonds :  Groves 

Pabthbiok  V,  Fbkind^ 

What  ikinga  one  netxssary  to  iMth^  a  gift  donatio  mortio  coma. 

'  M.  R.  \  Henry  Parthrick^  defendant's  grandfather  and  plaintiff's  grandfather, 
Nov.  16th,  >  about  a  month  before  he  died,  and  when  he  laj  ill  of  the  sickness 

1724.  )  whereof  he  died,  having  fifteen  East  India  bonds  of  100/L  each  in  a  tin 
box,  upon  the  defendants  coming  to  see  him,  called  for  the  tin  box,  and  delivered 
it  to  the  defendant,  saying,  '*  Take  it^  and  what  is  in  51^  and  Gkxi  bless  you  with  it  I" 
any  afterwards  died  intestate* 

And  upon  a  bill  brought  by  plaintiff  for  his  distributive  share  of  his  grandfather's 
personal  estate,  the  cause  came  to  be  heard,  and  the  question  being  whether  this 
gift  Co  the  plaintiff  was  donatio  mortis  causa  it  was  sent  to  the  Master  to  take  an  ac- 
count of  the  personal  estate,  and  the  court  reserved  the  determination  of  the  matter 
relating  to  the  boada  till  after  the  Master  should  have  made  his  report. 

iftid  now  it  came  upon  the  report,,  whereby  it  appears,  that  eight  of  the  bonds 
were  made  out  in  the  intestate's  name,  and  not  indorsed  by  him,  and  tlie  rest  were 
made  out  in  other  persons'  names,  and  indorsed,  and  that  the  bonds  were  the  whole 
personal  estate,  except  about  150t 

And,  after  great  debate,  the  Master  of  the  Bolls  was  of  opinion,  that  the  defend- 
ant was  not  entitled  to  tbeee  bonds  as  donaJtio  marUB  cotwo. 

And  be  laid  it  down  as  a  fundamental  principle,  tbat^  in  every  donaUo  ca/usa  moT' 
tia^  two  things  are  neoeasaiy ; — 1.  That  the  person  who  gives  must  actually  deliver 
the  tiling  given  to  the  person  to  whom  he  gives  it.  2.  Tiiat  the  person  who  gives 
must  express  or  declare  himself  in  such  manner  as  that  it  may  appear  that  he  does 
it  in  view  and  contemplation  of  his  death,  which  he  expects  to  follow  in  some  time 
after.  Nothing  of  the  latter  appears  in  the  present  case,  and,  partly  for  that  reason 
and  partly  because  the  bonds  were  chases  en  aetwn^  and  the  delivery  thereof  did  not 
vest  a  legal  property  in  the  money,  [as  to  which  latter  pointf  however^  see  tha  later  ou- 
ihoritiea^  con^J  he  decreed  the  bohds  to  be  distributed  with  the  rest  of  the  intes* 
tate's  pMsonal  estate. 


GLAVERINa  V.  YOBXB. 

DonaJtio  mortis  coMsa  may  he  of  a  dAt^  hUnotin  satisfaction  of  another  debt, 

M.  R.  ^  A  young  woman,  who  had  lived  with  her  mother  five  years,  and  had 
25th  Gk^t,  >  never  paid  anything  for  her  board,  Uttle  before  'her  death  gave  her 

1 725.  )  mother  a  bond  for  60021,  and  a  note  lor  1002L,  which  were  debts  owing 
to  her  from  otlicr  persons. 

The  Master  of  the  RoUs,  in  the  first  tbstance,  decreed  that  this  gift  should  be  a 
satisfiction  of  the  debt  owing  Ibr  the  board;  but  he  afterwards  expressed  his  opin- 
ion, that,  supposing  anything  to  be  due  for  the  board,  (ss  to  which  there  appeared 
some  doubt,)  the  bond  and  note  wore  not  a  satisfkctioa  of  the  debt;  for  one  debt 
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[*864:]  y.  ^Orove8.{a)  If  the  deceaaed  intended  the  gift,  and 
did  enough  to  defeat  the  Stamp  Acts,  he  cotdd  not  come 
to  this  court  to  be  delivered  firom  the  cons6queaces  of  his  act, 
and  to  have  the  gift  returned  to  him.  He  makes  an  absolute  de- 
livery of  the  box  containing  the  bonds.  There  is  a  statement  in 
his  book,  that  the  10,000  guilders,  secured  by  the  bonds,  were 
made  over  absolutely,  and  formed  no  part  of  his  capital.  His 
receiving  one  dividend  after  that  is  unimportant  He  kept  these 
bonds  separate  &om  the  others.  In  his  letter  to  the  bankers,  he 
speaks  of  them  as  being  ^'  in  my  cuistody."  It  is  clear,  therefore, 
that  he  considered  that  he  had  parted  with  the  property  in  them. 

oould  DOt  be  a  satiflfiMstion  of  another  debt;  and  as  this  was  so  in  the  case  of  a  will, 
it  would  be  the  same  in  the  case  of  a  donatio  morUa  cauaOf  which  was  of  the  same 
natoie  as  a  legacy. 


ASHTOK  V,  Dawsok. 

Eifidenoe  of  donatio  rnortiB  ccttucL. 

L.  C  \  A.  B.,  being  iU  of  the  sickness  whereof  he  died,  aboht  Ibnr  days  before 
liaj  6,  C  his  death,  called  the  defendant  to  him  and  said,  "  Now,  my  dear  Ann, 
1725.     )  take  these,  (viz.  a  bank  note  and  a  8word«blade  b(md,)  they  are  yours; 

but  if  I  lire  you  must  give  them  to  me  again." 
Testator  had  made  a  will,  and  the  plaintiff  executor,  who  had  brought  his  bill 

and  controverted  this  gift  to  the  defendant 
Upon  the  hearing  the  cause  before  Lord  Chancellor  llaoclesfield,  he  had  directed 

an  issue,  to  try  whether  the  bank  note  and  sword-blade  bond  were  delivered  to  the 

defendant  for  her  own  use. 
And  now  the  cause  came  on  to  be  re-heard  before  the  Lord  Commissioners,  Jekyl 

and  Gilbert,  who,  being  very  clear  that  this  was  a  donatio  tnoriia  ca/uaOf  and  it  being 

proved  that  the  plaintiff  had  assented  to  the  gift,  dismissed  the  bill,  with  costs; 

and  their  decree  was  aiflrmed  by  Lord  Chancellor  King,  on  the  6th  August,  1725. 


Note, — ^Xn  the  foregoing  case  the  Lords  Gommissioners  said,  that  no  issue  ought 
to  have  been  directed,  inasmuch  as  a  dowUio  mortis  causa  is  of  a  testamentary  na- 
ture, and  not  triable  in  commoQ*law  courts ;  but  see  the  observations  of  Lord  Hard- 
wicke  in  Ward  v.  Iktmerj  2  Yes.  sen.,  437,  438 ;  and  of  Lord  Eldon  in  Duffidi  v. 
Eymes^  1  Bligh,  K  S.,  531,  from  which  it  appears,  that,  where  there  is  any  doubt 
whether  in  point  of  fact  there  was  that  which  would  oonstl;tute  a  good  donatio  moT' 
Hs  cansc^  if  in  point  of  law  the  subject  of  it  can  be  made  the  subject  of  such  a  gift^ 
it  is  usual  for  a  court  of  equity  to  direct  an  issue  or  issues  to  trj  that  &ct 

(a)  3  T.  &  J.  163. 
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The  mere  delivery  of  ihe  instrumentB  (which  were  negotiable) 
made  the  gift  complete.  Sapposiog,  however,  the  gift  not  to  be 
good  inter  vivoa^  it  may  be  sustained  as  a  donatio  mortis  causa: 
Lawson  v.  Law9(mj{a)  Gardiner  v.  PaarherSp)  He  was  in  an  ill 
state  of  health  when  the  box  was  delivered,  and,  consideriog^that 
he  was  then  in  bis  80th  year,  it  may  be  presumed  that  he  thought 
his  end  approaching. 

♦The  case  of  Tate  v.  Eilbert,{c)  and  the  several  ex-    [*8«6] 
tracts  fix)m  the  Digest  referred  to  in  Lord  Lcmghboraugh^s 
judgment^  were  commented  upon  on  both  sides. 

In  the  course  of  the  argument,  the  Vioe'Chancelhr  noticed  that 
the  defendants  Cave  and  his  sister  were  in  effect  examined  as 
witnesses  for  each  other ;  and  His  Honor  asked,  if  A.  and  K  had 
common  interest,  A.  could  be  examined  for  B.  ? 

Mr.  Wigram  submitted,  that^  under  Lord  Damaris  Act(d)  he 
could.  ' 

Thb  yiCB-<7HAKCELL0B. — ^I  regret  very  much  the  condusioii 
which  I  think  unavoidAble  in  this  case. 

The  first  question  ii^  how  the  case  would  have  stxxxl  without 
the  \«rriting  and  the  wrapper  found  in  the  box.  Without  the 
writing  and  the  wrapper  found  in  the  box,  it  is  impossible  to  say 

(a)  1  P.  W.  441.. 

(&)  8  Madd.  184.  Provided  it  be  aooompaDled  with  some  spedee  of  delirerj,  ik 
seems  dear,  that  **a  gUt  moiriiis  eaiaa  may  be  made,  in  writing  as  well  as  other- 
wise." See  %  Ves.  sen.,  440,  (though,  whether  these  words  represent  Lord  Hard- 
wi6ke'8  own  opinion  may  be  donbtftil)  But  "the  iktt  of  the  transaction  being  hi 
writing  is  a  strong  drcumstance  against  the  presumption  of  a  gift  being  intended  to 
operate  as  a  donatio  morUa  eauaa  ;'*  and  "where  the  transaction  is  in  writing,  m 
looldDg  fi)r  the  intention,  we  are  confined  to  the  language  in  which  that  intention 
is  expressed.''  Per  Lord  Cottenham,  2  MyL  ft  Gr.  235.  Upon  the  bitter  grounds^ 
therefore,  Lord  Crottenham  refused  to  uphold  a  transaction  as  a  thnaHo  mortis  eauua, 
where  a  bond  had  been  delivered  by  the  obligee  to  the  plaintif!^  with  an  indorse- 
ment containing  what  purported  to  be  an  absolute  and  inmiediate  aangnment  of 
tlie  obligee's  whole  interest 

(«)  a  Ves.  Jul  111.  •         (<i)  6  ft  T  Yiot  &  86. 

VOL.IL  4» 
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that  any  trust  or  title  inter  vivos  could  have  been  considered  as 
created.  The  custody  of  the  box  would  be  the  mere  custody  of 
an  agent  for  a  principal ;  nor  would  the  case  be  varied  by  the 
last  direbtion  which  the  testator  gave  to  place  the  box  in  Mr.  John 
Cave'SfCare.  Whether  we  take  the  representation  of  that  trans- 
action from  the  evidence  of  the  nurse,  or  from  the  evidence  of 
Mr.  John  Cave,  the  evidence  (even  supposing  that  the  deceased 
at  that  time  considered  himself  in  a  dangerous  state  of  health)  is 
obviously  insufficient  to  create  any  title  against  him  or  against 
his  estate.  The  defendant's  case,  therefore,  appears  to  me  of  ne- 
cessity to  require  the  introduction  of  the  paper  and  the  wrapper 
found  in  the  box;  and  if  so,  the  question  is,  whether,  in 
[*866]  such  circumstances,  *an  effectual  gift  inter  vivos  has  been 
created  in  his  &vor. 

Now  it  is  agreed  on  all  hands,  that  the  testator  did  not  mean 
to  part  with  the  beneficial  title  to  the  income  during  his  life ; 
upon  that'  there  is  no  question.  Did  he,  then,  mean  to  make 
himself  a  trustee  of  the  property  by  thfe  instrument^  or  by  this 
instrument  and  his  acts  taken  together,  in  such  a  manner  as  to 
render  him  liable  to  have  a  trust  enforced  against  himself?  I  am 
of  opinion,  that  plainly  he  did  not,  whether  we  collect  his  inten- 
tion from  the  instrument  alone,  or  from  the  instrument  and  the 
accompanying  &cts.  He  says,  *'  Mrs.  John  Cave,  Junior,  in  lieu 
of  2002L"  That,  and  anoUier  part  of  the  document  to  which  I  am 
about  to  refer,  seem  to  relate  to  a  bequest  that  had  been  made ; 
for  a  little  below  he  says,  "  to  the  four  Miss  Caves,  sisters,  being 
in  lieu  of  a  plot  of  ground  once  promised  to  them,  but  now  be- 
queathed to'  Mr.  John  Cave,  Junior,  the  original  cost  of  which 
was"  so  and  so. 

Now,  by  these  two  expressions,  or  tiie  latter  of  them,  a  force 
is  given  to  the  reference  to  the  legacy  duty  on  the  other  side  of 
the  paper  which  perhaps  might  not  otherwise  belong  to  it;  for  a 
man  may  well  make  a  settlement  or  create  a  trust  inter  vivos  for 
the  purpose  of  avoiding  legacy  duty :  it  is  often  done,  and  may 
reasonably  and  properly  be  done.  He  says,  "  My  dear  fellow, — 
I  have  adopted  the  foregoing  mode  of  procedure  solely  to  avoid 
the  legacy  duty,  and  recommend  perfect  silence  op  the  subject ;" 
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which  silenoe  would  not  hare  been  necessary  for  the  purpose 
of  a  trust,  for  if  a  trust  bad  been  created,  the  legacy  dutj, 
though  saved,  would  not  have  been  improperly  or  irregularly 
saved — on  the  contrary,  the  claim  to  the  legacy  duty  would  have 
been  properly  defeated.  The  last  Expression  would  of  itself  tend 
to  show  that  by  this  part  of  the  paper  was  indicated  an  ineffecr 
tual  testamentary  intention ;  but,  when  coupled  with  the  other, 
I  think  it  relieves  the  case  from  all  doubt 

*That,  however,  is  not  alL  This  paper  is  found  with  [*367] 
a  wrapper,  on  which  is  the  testator's  writing;  expressing 
these  words ; — "  To  Mrs.  John  Cave,  Junior,  Miss  Mary  Frances 
Cave,  and  three  younger  sisters,  18,  Southgate-street  Winches- 
ter. Memorandum :  This  parcel  to  be  delivered  as  above,  un- 
opened and  with  care  :"-r-indicating  an  understanding  that  it 
would  be  in  his  own  custody,  or  under  his  own  control,  at  his 
death,  and  would  be  to  be  delivered  after  his  death  by  his  exe- 
cutors, or  any  whom  he  might  happen  to  appoint,  unopened : 
following  the  same  idea  with  which  he  had  used  the  word  "si- 
lence" in  the  paper  within,  and  indorsed  "  private"  also  in  the 
comer  of  the  envelope.  With  that  construction  of  the  documents, 
all  the  acts  are  consistent.  I  am  of  opinion,  therefore,  as  I  have 
already  said,  that,  whafcher  we  collect  the  testator's  intention  from 
the  paper  itself  or  from  the  paper  combined  with  the  accompa- 
nying circuniBtances, — and  without  the  circumstances  nothing  can 
be  made  of  it, — ^it  is  impossible  to  arrive  at  the  conclusion  that 
he  meant  to  create  a  trust. 

But  it  is  said  that  he  created  a  trust  by  delivery  of  the  bonds, 
which  might  pass  by  delivery,  to  Mr.  John  Cave.  I  am  of  opin- 
tion  that  that  delivery  was  not  meant  as  a  delivery  inconsis* 
tent  with  the  documents,  orio  create  any  different  interest  or 
power  as  against  himself  from  that  intended  to  be  expressed  by 
the  documents.  It  was  an  act  subsidiary  to  the  documents,  and 
intended  to  correspond  with  them.  I  am  of  opinion,  therefore, 
that  neither  the  testator  nor  Mr.  John  Gave  was  a  trustee,  and 
that,  inter  vivoa^  no  title  was  created. 

I  had  some  doubt,  at  firsts  whether  the  transaction  might  not 
be  considered  to  amount  to  a  donatio  marfy  causa  ;  but^  to  arrive 
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at  that  conclusion,  I  must  be  satisfied  that  there  was  a  complete 
deliver  J  in  such  circumstances  as'  Uie  law  requires  £>r  that  pur- 
pose.   A  mere  delivery  to  an  agent,  in  the  character  of  agent  for 

the  giver,  would  amount  to  nothing:  it  must  be  a  deli- 
[*868]    very  to  the  legatee,  or  some  one  *for  the  legatee.    T  am 

of  opinion,  that  the  evidence  at  present  fails  to  establish 
any  such  case.  I  think  that  the  custody  of  Mr.  John  Cave,  upon 
the  last  occasion,  cannot  be  considered  in  any  different  light 
from  his  custody  upon  other  occasions ;  nor  do  I  think  it  pro- 
bable that  any  evidence  can  be  adduced  to  add  to  the  case  in  this 
respect 


Watts  v.  Htdk. 

1846:  Janouyietb,  17th,  19th,  31«t 

A  peraon,  behig  embarrassed  in  his  circumstances,  entere  into  a  composition  with 
his  creditora,  one  of  whom  is  his  solicitor.  The  solicitor  prepares  and  (with  the 
debtor.and  the  other  creditorB)  executes  the  deed  of  composition,  hj  the  terms 
•of  which  the  debtor  is  to  pi^  £1500  to  his  creditors  by  instalments,  and  to  Insure 
his  life  for  that  amount,  and,  on  faflure  of  sack  pajjaent  and  insurance^  the  deed 
is  to  be  void.  There  is  no  evidence  that  the  solicitor  ever  explained  to  his  client 
the  nature  of  the  legal -and  equitable  obligations  imposed  on  him  by  the  deed,  or 
ever  instructed  him  that  the  covenants  in  it  were  to  be  strictly  peribiined,  or  that 
he  the  solicitor  was  bound  l^  it ;  but  there  is  evidence  of  a  private  understanding 
between  the  solicitor  «nd  the  client,  that  the  solicitor,  notwithstanding  the  deed, 
shall  be  paid  in  foil.  The  debtor  Ms  to  insure  his  life  for  the  whole  £1500. 
His  solicitor  cannot,  as  between  himself  and  his  dient,  insist  upon  this  Mure  as 
ground  for  avoiding  the  deed. 

Whore  a  defendant  raisfd  a  new  issue  "by  his  answer,  and  the  plaintiff  proceeded  to 
the  hearing  without  amending  his  bill,  the  Court,  under  the  circumstances  of  the 
case,  directed  the  plaintiff  to  amend  his  bill  by  charging  the  new  matter  insisted 
on  by  the  answer. 

In  1834,  the  plaintifl^  who  by  profession  was  an  author  and 
compiler,  and  a  writer  of  poetry,  employed  the  defendant  as  his 
attorney.  This  relation  subsisted  between  the  parties  till  some 
time  in  the  year  1842.  During  that  period,the  defendant  was  em« 
ployed  in  vaxious  actions  brought  by  and  agaijost  the  plaintiff;  ho 
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abo  acted  as  the  solidtor  of  the  plaintiff  and  Andrew  Spottia- 
woode  in  transactions  relating  to  publications  in  which  they  were 
jointly  engaged,  and  in  1887,  Spottiswoode  having  advanced 
various  sums  to  the  plaintiff,  the  defendant  prepared  and  became 
a  trustee  under  a  deed  whereby  the  plaintifi^s  interest  in  a  news- 
paper called  '^The  United  Service  Gazette''  was  assigned  by  way 
of  mortgage  to  Spottiswoode. 

In  1841  the  plaintiff  became  embarrassed  in  his  circumstanceS| 
and  in  November  of  that  year  a  meeting  of  bis  creditors  took 
place,  at  which  the  defendant  was  present  and  acted  for 
tiie  plaintiff  in  arranging  a  composition  with  *them.  [*369] 
This  he  succeeded  in  doing,  and  the  terms  of  the  com- 
position were  embodied  in  an  indenture  which  was  prepared  by 
the  defendant 

This  instrument,  dated  the  1st  December,  1841,  was  made  be- 
tween the  plaintiff,  of  the  first  part;  Spottiswoode  and  James 
How,  of  the  second  part;  and  several  persons  whose  names  were 
subscribed,  creditors  of  the  plaintiff,  of  the  third  part.  It  recited, 
that  the  plaintiff  was  indebted  to  the  parties  of  the  second  and 
third  parts  in  the  several  sums  set  opposite  to  their  respective 
names  in  the  schedule  thereunder  written,  and  that  he  had  agreed 
to  enter  into  the  covenant  thereinafter  contained,  and  thereby  to 
secure  to  his  said  creditors  1500^.;  to  be  paid  to  the  parties  of  the 
second  part,  after  the  rate  of  600Z.  per  annum  from  the  time  of 
commencing  such  payment,  to  be  divided  rateably  amongst  his 
creditors;  and  that,  in  consideration  thereof)  the  parties  of  the 
second  and  third  parts  agreed  to  release  the  plaintiff  from  his 
said  debts  and  liabilities,  to  which  the  creditors  agreed,  and 
nominated  the  parties  of  the  second  part  to  be  trustees  for  carry- 
ing, the  arrangement  into  execution.  The  indenture  then  wit- 
nessed, that  the  plaintiff  thereby  covenanted  with  the  parties  of 
the  second  part  that  he  would,  during  each  of  the  three  succes- 
sive years  next  ensuing  the  1st  of  January  then  next,  pay  to  the 
trustees,  parties  of  the  second  part,  500/.,  by  monthly  payments 
or  otherwise,  as  the  trustees  should  require,  so  as  to  make  up 
1600{.  on  the  whole,  and  that  he  the  plaintiff  would  forthwith, 
at  his  own  proper  costs  and  chai^ges,  assure^  or  cause  to  be  as- 
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sured,  his  own  life,  in  some  or  one  of  the  respectable  offices  in 
LoDdon  or  Westminster,  in  the  sum  of  1500^  at  the  least,  and 
would  continue  the  same  so.  assured  during  the  said  term  of  three 
years,  and  would  deposit  the  policy  with  the  trustees,  and  would, 
if  so  required,  show  to  them,  from  time  to  time,  the  receipts  fot 
the  premiums.    And  it  was  agreed  and  declared,  that,  if  the 

plaintiff  should  die  during  the  three  years,  and  before 
[*S70]    the  three  consecutive  payments  had  been  *made,  the 

trustees  should  receive  the  money  assured,  upon  trust 
to  make  good  so  much  of  the  payments  as  were  then  unpaid, 
and  pay  the  residue  to  the  representatives  of  the  plaintiff  and, 
in  case  the  three  payments  should  be  duly  made,  to  hand  back 
the  policy  to  the  plaintiffl  The  deed  then  contained  a  declara- 
tion that  the  trustees  should  hold  the  money,  so  to  be  paid  to  or 
received  by  them,  upon  trust  to  pay  the  expenses  of  the  trust, 
and  then  to  pay  rateably  the  debts  mentioned  in  the  schedule; 
with  certain  provisoes  as  to  vouching  the  amount  of  the  debts. 
The  deed  then  further  witnessed,  that^  in  consideration  of  the 
covenant  and  agreement  o£the  plaintiff,  the  parties  of  the  second 
and  third  parts  did  thereby  acquit,  release,  and  discharge  the 
plaintiff  from  all  debts;  sums  of  money,  bills,  bonds,  notes  ac- 
counts, reckonings,  judgments,  executions,  actions,  suits,  claims^ 
and  demands  which  the  releasing  parties,  or  any  of  them,  then 
had,  or  thereafter  might  have,  against  the  plaintiff  for  or  in  re- 
spect of  any  debt,  transaction,  matter,  or  thing  up  to  the  day 
of  the  date  of  the  indenture.  Provided,  that,  in  case  the  plain- 
tiff should  make  default  in  payment  of  all  or  any  of  the  sums 
by  him  covenanted  to  be  paid,  or  should  neglect  or  refuse  to 
effect  or  keep  on  foot  such  policy,  or  assurance  on  his  own  life 
as  before  mentioned,  then,  in  either  of  the  said  cases,  those  pre- 
sents should  be  utterly  void  to  all  intents  and  purposes  what- 
soever. Provided  also,  that,  in  case  all  the  creditors  should  not, 
on  or  before  the  1st  of  January  then'next^  execute  the  deed,  the 
plaintiff  should  be  at  liberty  to  cancel  the  same,  and  thenceforth 
the  same  should  be  utterly  void  to  all  intents  and  purposes  what- 
soever. 
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This  deed  was  executed  by  vaxioas  creditors,  including  the 
defendant,  who  was  a  creditor  to  the  extent  of 1 

Early  in  January,  1843,  the  plaintiff  paid  to  the  trustees  under 
the  deed  the  first  instalment  of  6002.  He  had  neglected  to  in- 
sure his  life  for  1600^,  but,  upon  paying  the  first  instal- 
ment>  he  effected  an  insurance  on  his  life  for  *1000t,  [*871] 
which,  in  February  following,  he  deposited  with  How, 
one  of  the  trustees,  who,  in  March,  wrote  to  him  to  the  effect 
that  he  considered  the  policy  of  assurance  for  10002.  sufficient  for 
the  purposes  of  the  deed  of  trust,  the  first  600Z.  instalment  having 
been  paid. 

The  plaintiff  not  haying  effected  a  policy  of  assurance  on  his 
life  for  1500/.,  pursuant  to  the  covenant  contained  in  the  deed  of 
composition,  the  defendant,  in  May,  1S43,  commenced  his  action 
against  the  plaintiff  in  the  Court  of  Exchequer  for  breach  of  that 
covenant  This  step  was  followed  by  the  proceedings  which  are 
reported  in  Messrs.  Meeson  and  Welsby's  Reports,  vol.  12,  p. 
254.  The  trial,  however,  of  the  action  on  the  general  issue  was 
restrained  by  ipjunction  obtained  under  an  order  made  in  the 
present  suit,  in-June,  1844.  The  terms  upon  which  the  injuno- 
tion  was  granted  are  mentioned  by  the  Vice-chancellor  in  his 
judgment 

The  plaintiff  having  paid  to  the  trustees  all  the  instalments,- 
making  up  the  150021,  within  the  time  limited  by  the  deed,  filed 
the  present  bill  in  January,  1844.  The  bill,  after  stating  that 
the  defendant  was  the  plaintiff's  attorney  from  1834  to  the  end 
of  1842,  charged,  that  the  defendant  throughout  the  whole  trans- 
action  knew  of  the  plaintiff's  default  in  not  insuring  for  the  full 
amount  of  16002.,  and  that  he  did  not,  previous  to  the  action, 
make  any  objection  on  the  ground  of  such  default;  that  he  also 
knew  of  the  plaintiff's  intention  to  insure  for  10002.,  of  the  pay- 
ments in  respect  of  the. 160021,  and  of  the  deposit  of  the  policy 
with  the  trustees ;  and  the  bill  charged,  that,  in  &ct^  the  pay- 
ment of  the  first  instalment  of  6002.  was  in  consequence  of  the  re- 
quest, both  verbally  and  in  writing,  of  the  defendant  The  bill 
further  charged,  that  the  release  contained  in  the  indenture  of 
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composition  and  release  was  a  good,  valid,  and  effectual  release 
in  equity  as  against  the  defendant 

The  bill  prayed,  that  it  might  be  declared  that  the 
[*372]  deed  *of  composition  and  release  was,  in  equity,  as 
against  the  defendant,  a  good,  valid,  and  subsisting 
deed,  and  not  void  or  voidable  by  reason  of  the  breach  or  non- 
observance  by  the  plaintiff  of  the  covenant  or  proviso  relating 
to  the  assuring  or  keeping  insured  his  life  for  15001,  and  that  the 
plaintiff  might  have  the  benefit  of  the  release  contained  therein; 
that  the  defendant  might  be  restrained  from  proceeding  in  the 
action,  and  from  bringing  any  other  actions  for  moneys  due  be- 
fore the  date  of  the  deed  of  composition  and  release,  or  that  an 
account  might  be  taken  of  all  dealings  and  transactions  between 
the  plaintiff  and  defendant. 

The  defendant,  by  Ijis  answer,  denied  that  he  was  solicitor  and 
attorney  of  the  plaintiff,  or  his  professional  or  confidential  advi- 
ser in  all  or  any  matters  during  the  period  in  the  bill  mentioned. 
He  stated,  that  he  first  heard  of  the  assurance  for  10002L  in  April, 
1843,  from  How,  one  of  the  trustees,  and  he  then  told  How  that 
it  was  not  in  accordance  with  the  covenant,  and  would  bind  no- 
body. He  denied  that  he  was  aware  or  had  any  reason  to  be- 
lieve that  the  plaintiff  and  the-  trustees  had  made  any  such 
arrangement  relative  to  the  assurance  for  1000/^  as  mentioned  in 
the  bill.  He  stated  that  he  had,  oh  the  contrary,  been  assured 
by  the  plaintiff  that  he  had  effected  a  policy  according  to  the 
covenant  He  denied  that  he  had  waived  or  abandoned  his  right 
to  avoid  ihe  deed,  and  submitted  that  all  accounts  between  him 
and  the  plaintiff  could  be  &irly  and  properly  taken  in  the  action. 

There  were  other  material  parts  of  the  answer,  raising  an  en- 
tirely new  issue  between  the  plaintiff  and  the  defendant,  which 
are  mentioned  in  the  judgment 

The  cause  now  came  on  for  hearing. 

On  the  part  of  the  plaintiff,  it  was  urged  that  the  defendant 
was  precluded  &om  insisting  on  the  forfeiture  of  the  release 
through  the  default  of  the  plaintiff  in  not  insuring  aooor^ 
[«87S]    ding  to  the  terms  of  the  deed,  first,  because  *the  plain- 
tiff had  substantially  performed  the  contract^  for  the 
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performance  of  which  the  insurance  was  only  a  collateral  seen* 
rity ;  and,  secondly,  because,  if  he  had  not  substantially  perfprm^ 
ed  the  contract|  it  was  through  the  negligence  of  the  defendant 
himself,  who,  acting  as  his  solicitor,  had  not  duly  explained  to 
him  the  necessity  of  a  strict  fulfilment  of  the  covenant  to  insure ; 
and  that,  although,  up  to  the  time  of  pa3anent  of  the  first  instal- 
ment, he  knew  that  the  plaintiff  had  not  insured. 

Upon  this  latter  point  the  plaintijFs  counsel  gave  in  evidence 
several  entries  from  the  books  of  the  defendant,  from  which, 
though  it  appeared  that,  throughout  the  year  1812,  the  defend- 
ant  was  acting  as  the  solicitor  managing  the  trust,  yet  it  did  not 
appear  that  any  notice  or  intimation  of  the  &ilure  of  insurance 
had  been  given  during  that  time  by  the  defendant  to  ^s  client 
The  plaintiffs  counsel  also  produced  certain  letters  written  by 
the  defendant  to  the  plaintiff  in  December,  1842,  which,  though 
very  urgent  as  to  the  necessity  of  the  plaintiffsi  paying  the  first 
instalment^  which  was  then  due,  were  silent  as'to  the  insurance. 
One  of  these  letters,  dated  the  8th  December,  is  stated  in  the 
Vice-  ChanceHar's  j  udgment 

Mr.  Wigram  and  Mr.  Stevens^  for  the  plaintiff  in  reference  to 
ihe  first  point  above  mentioned,  cited  the  judgment  of  Sir  John 
Leack  in  Davii  v.  Th(mtxja^{{i)  also  SmiOi  v.  Morris^  Mackenzie 
V.  Machenzie^{<^  Oreen  v.  Bridges^  (cQ  and  the  following  observa- 
tions of  Lord  Alvanley  in  EaJton  v.  Lyon.i^ — "  It  is  truly  said, 
that  the  construction  of  covenants  is  the  same  in  equity  as  at  law. 
I  hope  I  shall  never  see  the  time  in  which  a  contrary  doctrine 
can  be  held ;  but,  though  the  construction  is  the  same,  it  is  most 
certain  the  performance  may  differ  in  the  one  court 
*from  what  it  is  in  the  other.  At  law,  a  covenant  must  [^874] 
be  strictly  and  literally  performed ;  in  equity,  it  must  be 
really  and  substantially  performed  according  to  the  true  intent  and 
meaning  of  the  parties,  so  £gur  as  circumstances  will  permit ;  but^ 
if  by  unavoidable  accident^  if  by  fraud,  if  by  surprise  or  igno- 

(a)  1  Boh.  ft  M.  008.  (ft)  2  Bra  a  a  811.  (e)  16  Vm.  873. 

((2)4am.»6.  (0)  3  Tei.  698,  688. 
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ranee  not  wilful,  partieB  may  have  been  prevented  from  ezeca- 
ting  it  literally 7  a  ooort  of  equity  will  interfere,  and  upon  compen- 
sation being  nuule,  the  party  having  done  everything  in  his  pow- 
er, and  being  prevented  by  the  means  I  have  alluded  to^  will 
give  relief." 

Upon  the  second  point  above  mention^  they  cited  Beevor  v. 
Simp3on,{a)  Williams  v.  Lord  Jerm/Jip)  NichoUon  v.  Hocper,{c) 
and  CbvettY.  Biichm(md{dj 

Mr.  Ariderdon  and  Mr.  HaUg^  for  the  defendanti  oontended| 
that  their  client  was  not  bound  to  prove  that  he  did  not  know, 
during  1842,  that  the  insurance  had  not  been  effected.  The  bur- 
den was  up(m  the  plaintiff  to  show  that  the  defendant  knew  that 
fieust  So  fiir  from  having  done  so,  the  evidence  rather  waa^  that 
the  plaintiff  had  induced  the  defendant  to  believe  that  he  had  in- 
sured. That  was  quite  as  legitimate  an  inference  from  the  letfceni 
of  December,  1842,  as  the  contrary.  In  addition  to  this,  the  defend- 
ant  had  stated,  by  his  answer,  that  the  plaintiff  had  told  him  he 
had  insured ;  and  this  statement  had  not  been  impunged.  No  case 
either  at  law  or  in  equity,  had  decided  that  a  party,  relying  on  a 
breach  of  covenant^  was  bound  to  show  he  had  no  knowledge  of 
the  breach.  If  so,  what  ground  was  there  for  saying  that  the 
defendant  had  waived  the  benefit  of  the  plaintiff 's  forfeiture? 
A  party  must  be  shown  to  be  aware  of  the  existence  of  4he  cause 

of  forfeiture  in  order  to  waive  it  It  had  been  said,  that 
[*876]    equity  would  relieve  against  a  breach  of  covenant,  ^whers 

the  agteement  had,  on  the  whole,  been  substantially  per^ 
formed.  That  doctrine,  howler,  only  applied  where  money 
was  an  adequate  compensation :  EllioU  v.  TwmeT.{^  And  here, 
when  the  breach  took  places  it  was  dear  that  no  compensation 
could  be  had  in  money,  for,  in  fect^  the  plaintiff  had  no  property. 
How  then,  could  it  be  argued,  that  he  who  had  neglected  to  in- 
sure for  the  full  amount,  the  only  mode  he  had  of  giving  secu- 
rity,  had  substantiaUy  performed  his  contract?    There  was  no 


(a)TamL<9.  ^)  Or.  a  PhilL  91.  (e)  4 II7L  a  Or.  na 

(iQ  1  Sim.  1.  («)  18  Sim.  4tt. 
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injnstice  in  the  course  taken  bj  the  defendant,  for  the  plaintiff 
had  frequently  promked^  and  it  was  understood  between  him 
and  the  defendant^  that  the  defendant  should  be  paid  the  full 
amount  of  his  debt^  notwithstanding  the  deed. 

The  following  cases  were  also  cited  or  refen^  to  in  ai^gument : 
Oarpenter  v.  Bbndfi3rd;{€^  Bdberts  r.  Davey,{b)  and  the  cases  there 
cited ;  Kembk  v.  Farren.{c) 

Mr.  Wtgram^  in  the  course  of  his  reply,  said,  that  the  daim  of 
the  defendant  to  be  paid  his  debt  in  fall  was  against  all  right^ 
and  at  variance  with  public  policy.  If  such  an  arrangement  as 
he  stated  had  been  made  between  him  and  the  plaintiff  which| 
however,  was  not  in  evidence,  it  was  a  £raud  upon  the  creditors. 

Thk  y ice-Chakckllob. — ^In  this  case,  the  plaintiff  Mr.  Watts, 
is  an  author :  the  defendant,  Mr.  Hyde,  is  an  attorney.  They 
were  friends ;  but  the  defendant  became  the  plaintiff's  creditor, 
and  a  frequent  result  of  that  relation  ensued — ^they  quarrell^. 
Mr.  Hyde  brought  an  action  in  the  exchequer  against  Mr.  Watts, 
and  Mr.  Watts  filed  a  bill  in  chancery  against  Mr.  Hyde,  the  bUl, 
namely  in  this  suit,  of  which  the  objects  are,  a  perpetual  injunc- 
tion, unconditionally,  against  the  action,  and  alterna- 
tively, certain  *other  relief.  The  latter  having  been  [*S76] 
waived  at  the  bar,  leaves  for  decision  the  question  only, 
whether  Mr.  Watts  has  an  equity  to  restrain  the  action  abso* 
lutely  ?  The  bill  was  filed  late,  but  not  so  late,  I  think,  as  to 
make  the  delay  in  filing  it  a  defence,  supposing  Mr.  Watts  to 
have  otherwise  a  case. 

The  material  circumstances  appear  to  be  these : — ^In  the  year 
1841,  Mr.  Watts  had  become  involved  in  debt,  and  was  embar* 
rassed;  in  the  latter  part  of  that  year,  he  was  in  confinement  at 
the  suit  of  one,  at  leasts  of  his  creditors,  but  not  of  Mr.  Hyde, 
who  was  then,  and  had  for  some  years  been,  his  solicitor.  Un- 
der Mr.  Hyde's  advice,  and  with  his  assistance,  a  meeting  of  Mr. 
Watts's  creditors^  with  a  view  to  a  composition,  was  called  and 
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held.  Besolutions  in  &vor  of  a  bompoeitioii  were  passed,  and  a 
deed  of  composition  was  consequently  prepared  by  Mr.  Hyde, 
and  executed  bj  the  plaintifE|  and  many  of  his  creditors,  inclu- 
ding the  trustees  of  it,  who  were  Mr.  Spottiswoode  and  Mr»  How, 
and  including  also  Mr.  Hyde  himself  The  deed,  dated  1st  De- 
cember, 1841,  was  thus:  [His  Honor  here  read  the  material  parts 
of  the  deed;  see  aniej  p.  869.] 

The  execution  of  this  instrument  by  the  plaintiff  and  the  trus- 
tees took  place,  I  think,  at  different  times,  but  very  early  in  De- 
cember, 1841.  Next,  it  was  executed  by  various  other  credi- 
tors, not  including  Mr.  Hyde ;  afterwards,  but  not  until  some 
time  in  March,  1842,  by  Mr.  Hyde;  and,  subsequentiy  to  Mr. 
Hyde's  execution,  by  an  additional  number  of  tiie  creditors.  Mr. 
Hyde,  it  seems,  executed  the  deed  at  Mr.  Spottiswoode's  request^ 
but  at  what  time  the  plaintiff  was  first  aware  that  Mr.  Hyde  had 
ea^ecuted,  does,  not  I  believe,  appear. 

It  may  be  convenient,  before  proceeding  further,  to  say  here, 
that  if  Mr.  Hyde  executed  the  deed  with  any  intention  on  his 
part^  or  on  the  part  of  Mr.  Watts,  or  under  any  agree- 
[*^877]  ment  or  understanding  between  them,  or  any  ^promise 
on  the  part  of  Mr.  Watts,  that  the  deed  should  not  or 
was  not  to  have  between  them  fall  effect  and  complete  operation, 
according  tS  its  tenor  and  purport,  that  intention,  that  agreement^ 
that  understanding,  that  promise,  was  plainly  not  effectual  or 
available  for  any  purpose  at  law  or  in  equity,  and  did  not  pre- 
vent the  deed  from  operating  as  the  deed  would  have  operated 
without  any  such  intention,  agreement,  understanding,  or  pro- 
mise ;  for  it  does  not  appear,  and  cannot  be  presumed  to  have 
been  communicated  or  known  to  Mr.  Spottiswoode,  or  any  of  the 
other  creditors,  before  or  at  the  time  of  Mr.  Hyde's  execution  of 
the  deed,  or  before  or  at  the  time  when  any  creditor,  whose  exe- 
cution took  place  after  that  of  Mr.  Hyde,  executed  it  This  state 
of  the  law  must  be  taken  to  have  been  known  to  Mr.  Hyde,  a 
professional  man.  He  must  be  taken  to  have  been  incapable  of 
supposing  that  any  such  intention,  agreement,  understanding,  or 
promise,  could  be  of  any  force  or  validity,  and  to  have  consid- 
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ered  himself  bound  by  the  deed,  as  between  him  and  the  plain- 
ti£^  aoeording  to  its  tenor  and  purport. 

But  though,  as  a  general  observation,  it  may  be  true  that  all 
persons  of  full  age  and  competent  understanding  are  liable  to  be 
considered  as  knowing  the  law,  the  rule  is,  I  apprehend,  not  with- 
out exceptions,  and  I  am  certainly  not  satisfied  that,  for  any  pur- 
pose of  this  suit,  it  is,  without  proo^  to  be  presumed  that  Mr. 
Watts,  while  the  client  of  Mr.  Hyde,  was  accurately  informed, 
or  correctly  aware  of  the  state  of  the  law,  whether  as  adminis- 
tered in  courts  of  equity  or  otherwise,  as  to  any  matters  concern- 
ing both  of  them,  in  which  their  interests  were,  or  might  be,  con- 
flicting, if  there  were  any  such. 

I  may  here  also  add,  that,  in  my  opinion,  if,  by  a  deed  of  com: 
position,  a  creditor  release  his  debtor,  a  subsequent  agreement 
between  them  (not  by  deed)  that  the  debt  shall  be  paid  in  fall 
cannot  stand,  unless  supported  by  a  valuable  considera- 
tion beyond  the  mere  fact  of  the  released  debt :  ^the  [^378] 
case  of  a  bankrupt  promising  after  his  certificate  stand- 
ing, I  apprehend,  on  a  different  footing. 

Mr.  Watts  did  not  effect  an  insurance  on  his  life  for  16007., 
by  which  omission  he  failed  in  an  obviously  important  part  of 
that  which,  by  the  deed,  he  had  undertaken  and  made  it  his  duly 
to  do.  The  cause  of  this  material  default  may  possibly  be  con- 
jecturea,  but  does  not  distinctly  appear.  Payment,  however,  of 
the  first  instalment  of  50021,  wholly  or  in  part,  seems  not  to  have 
been,  at  any  time  before  December,  1842,  if  before  the  end  of 
the  first  y^ar,  required  by  the  trustees.  This  instalment  was,  on 
or  before  the  Ist  January,  1842,  paid  to  them  by  Mr.  Watts,  of 
whom  they  seem  to  have  received  it^  as  under  the  deed,  without 
objection ;  and,  at  or  nearly  at  the  same  time,  Mr.  Watts  effected 
an  insurance  on  his  life  for  100021,  (which  was  the  amount  of  the 
two  remaining  instalments  of  the  1500Z.)  It  may,  I  think,  be 
taken  that  this  was  done  on  the  SOth  or  Slst  December,  1842, 
or  in  the  course  of  the  first  week  of  1848,  and  that  the  insu- 
rance was  such,  that^  had  it  been  for  15002.  instead  of  1000/.,  and 
effected  forthwith  after  Mr.  Watt's  execution  of  the  deed,  it  would 
have  been  in  oonfonnity  with  the  provisions  of  the  deed.    The 


J 


878  CASES  IN  OHANGEBY. 

1846.— Watta  ▼.  Hyda. 

policy  is  dated,  I  believe,  in  December,  1842,  and  was  deposited 
by  Mr.  Watts,  with  Mr.  How,  one  of  the  trustees,  in  or  before 
March,  1848.  Mr.  How  appears  to  have  cooaidered  it  as  a  suffi- 
dent  and  satisfu^toTy  insurance,  having  regard  to  the  fact  of  the 
payment  of  the  first  instalment :  as  to  the  two  other  instalments 
of  600{.  each,  they  were  also  paid  by  Mr.  Watts  to  the  trustees^ 
and  each,  as  I  collect^  in  due  and  soffident  time,  aocording  to 
the  terms  of  the  deed.  But^  with  regard  to  the  first  instalment^ 
though  paid,  as  I  have  said,  on  or  b^ire  the  first  January,  1848, 
Mr.  Hyde  has,  by  his  counsel,  contended,  that  it  ought  to  have 
been  paid  by  monthly  payments  during  the  year  1842  (as  it  was 
not,)  and  that,  in  any  event^  wholly  or  in  part^  it  ought 
[*879]  to  have  *been  paid  sooner  than  it  was.  Upon  this  con- 
tention I  am  not  to  be  understood  as  now  expressing  an 
opinion.  The  whole,  however,  of  the  money  which  the  cove- 
nanted insurance  was  intended  to  secure,  was,  as  I  have  stated, 
paid  within  the  three  years  specified  in  the  deed.  The  remark, 
however,  is  obvious,  that  it  could  not,  before  January,  1843,  be 
known  that  Mr.  Watts  would  be  alive  in  that  month.  It  is  plain 
that  Mr.  Watts,  who  certainly  did  not  insure  within  the  lan- 
guage of  his  covenant,  would  not,  within  the  meaning  of  the 
covenant,  have  effected  an  insurance  "forthwith,"  had  he  even 
effected  an  insurance  for  1600Z.  at  the  earliest  moment  of  March, 
1842,  the  month  in  which,  as  I  have  said,  Mr.  Hyde  executed 
the  deed. 

I  may  now  proceed  to  say,  that  it  is,  in  my  opinioUj  dear,  that, 
from  the  time  when  Mr.  Spottiswoode  and  Mr.  How  accepted  the 
trusteeship  of  the  deed,  Mr.  Hyde  was,  and  has  continued,  their 
solicitor  in  respect  of  that  trusteeship — their  only  solidtor  as  to 
that  matter.  Mr.  Watts  does  not  appear,  in  the  year  1841,  or 
in  the  year  1842,  or  in  January  or  February,  1848,  to  have  had 
any  solicitor  or  professional  adviser  unless  Mr.  Hyde ;  and  it  is, 
I  think,  plain,  that,  during  the  whole  of  December,  1841,  and 
during  part,  at  least,  of  the  year  1842,  Mr.  Hyde  was  Mr.  Watts' 
solicitor  and  professional  adviser  in  an  unrestricted  and  unquali- 
fied sense. 

Mr.  Hyde's  counsel  have  admitted  at  the  bar  that  he  is  to  be 
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considered  as  baying  been  Mr.  Watts'  solicitor  in  and  tbrougbont 
January,  1842,  but  have  contended  that  with  that  month  the  rela* 
tion  ceased,  and  that  after  that  month  it  never  existed.  I^  howev- 
er, their  conclusion  was  well  founded  in  that  respect^  it  seems  to  me 
that  it  might  as  well  have  extended  to  the  latter  part  of  January, 
as  to  February,  1842.  It  has  been  alleged  on  Mr.  Hyde's  part, 
and  perhaps  accurately,  that,  as  far  as  any  buainees  not  connected 
with  the  trust  deed  was  concerned,  he  did  not  transact 
or  do  any  business  for  Mr.  Watts  after  a  certain  *day  in  [*880] 
January,  1842.  But  the  professional  relation  or  connec- 
tion between  them  may,  I  apprehend,  have  nevertheless  contin- 
ued throughout  and  after  that  month.  There  are  frequently 
long  periods  of  time  during  which  m^n  have  no  occasion  to  em- 
ploy or  consult  their  solicitors.  It  would  be  unfortunate  if  a  man 
could  not  have  a  solicitor  without  always  being  in  his  books,  and 
keeping  him  everlastingly  employed.  I  am  not  satisfied  that  the 
general  relation  of  solicitor  and  client  between  those  two  parties 
did  not  exist,  completely  and  uninterruptedly,  during  the  whole 
of  the  year  1842.  But,  however  this  may  be,  when  was  the  rela- 
tion of  solicitor  and  client  between  them,  as  to  the  trust  deed 
and  matters  immediately  connected  with  it,  dissolved?  I  am 
satisfied  upon  the  whole  case,  especially,  though  not  solely,  upon 
the  entries  in  Mr.  Hyde's  books,  that  this  particular  relation  cer- 
tainly continued  thoughout  the  year  1842.  Mr.  Hyde's  counsel 
have  properly  drawn  the  attention  of  the  court  to  the  headings 
of  the  pages  where  t^ertain  entries  occur,  that  have  been  made 
the  subject  of  much  comment  at  the  bar,  and  to  the  different 
headings  of  other  pages,  and  have  noticed  the  &ct^  that  the  costs 
of  executing  the  trust  were  to  be  paid  out  of  the  160021,  and  that, 
in  the  bills  delivered  to  Mr.  Watts  and  claimed  from  him,  there 
have  not  been  included  any  such  costs,  or  the  charges  founded 
on  those  entries  to  which  I  have  just  referred.  X«have  consider- 
ed all  their  observations,  but  have  been  unable  to  prevent  myself 
from  arriving  at  the  conclusion  that  I  have  mentioned. 

If  I  am  well  founded  in  what  I  have  stated,  it  follows,  that  it 
was  the  duly  of  Mr.  Hyde,  from  the  commencement  of  tiie  trus- 
teeship, that  is,  from  the  very  early  part  of  December^  1841,  to 
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Explain  to  Mr.  Watts,  and  also  to  the  trustees,  or  to  aaoertain 
that  Mr.  Watts  and  the  trustees  understood,  the  legal  and  equi- 
table obligations  imposed  on  them  respectivelj  bj  the  deed,  and 

its  legal  construction  and  effect,  so  far  as  the  interests 
[*381]    of  Mr.  Watts  or  the  'trustees  were  concerned  or  could 

be  involved,  and  especially  to  call  pointedly  the  atten- 
tion of  him  and  them  to  the  duty  incumbent  on  each  as  to  the 
covenanted  insurance  and  covenanted  payments,  and  to  the  cer- 
tain, and  payable,  and  reasonably  possible,  consequences  of  any 
&ilure  or  neglect  or  omission  in  either  of  those  respects :  nor  was 
it  consistent  with  Mr.  Hyde's  duty  to  Mr.  Watts  or  the  trustees^ 
to  be,  at  any  time  between  the  first  week  of  December  1841,  and 
the  eud  of  1842,  wilfully,  or  through  negligence  or  forgetfulness, 
ignorant  whether  the  covenant  for  insurance  had  or  had  not  been 
performed,  or  whether  an  insurance,  with  a  view  to  the  purposes 
of  the  deed,  had  or  had  not  been  effected ;  and,  in  the  circum- 
Btances,  it  is,  I  think,  impossible  for  any  court  of  justice  to  allow 
Mr.  Hyde  for  any  effectual  purpose  to  say,  that  he  at  any  time 
believed  or  supposed  an  insurauce  for  16002.  to  have  been  ef- 
fected :  for  it  is  not  shown  by  the  evidence,  and  it  would,  in  my 
opinion,  upon  the  materials  before  me,  be  unjust  and  improper 
to  infer,  that  Mr.  Watts  represented  at  any  time  that  he  had  ef* 
fected  an  insurance  that  he  had  not  effected.  Mr.  Watts,  as 
between  him  and  the  whole  world,  must  be  taken  to  have 
known  from  the  beginning  the  contents  of  the  deed.  But,  whe- 
ther Mr.  Watts,  as  between  him  and  Mr.  Hyde,  is  to  be  taken 
to  have  known  the  legal  construction  or  effect  of  the  deed, 
while  Mr.  Hyde  was  his  solicitor  and  only  professional  adviser, 
is  a  very  different  question.  There  is  not,  I  believe,  any  evi* 
deuce,  beyond  an  entry  in  Mr.  Hyde's  book,  that  Mr.  Hyde 
explained  to  Mr.  Watts,  nor  am  I^  satisfied,  that,  in  1841  or 
1842,  Mr.  Watts  understood  accurately,  the  legal  construction 
or  effect  of  the  deed:  especially  there  is  not,  I  believe,  any  evi- 
dence, that,  in  1841  or  1842,  Mr.  Hyde  explained  or  stated  to 
Mr.  Watts,  and  especially  I  am  not  satisfied  that  in  either  of  those 
years  Mr.  Watts  knew  or  imderstood  accurately  what 
[*882]    was  or  would  be  or  might  be  the  effiwt,  upon  the  *valid- 


X3ASES  m  CSANCItRT.  :882 


1846.— WatU  V.  Hyde. 


ity  of  the  deed,  of  Ms  de&alt  or  omissidu  to  insure  in  confor- 
mity with  the  terms  of  the  deed. 

Mr.  Hyde  appears  to  have  correctly  viewed  him  as  being  nei- 
ther a  good  man  of  business  nor  a  pnident  man.  Poets  do  not 
very  often  bring  themselves  omder  either  'description.  Several 
letters  are  in  evidence,  not  all  of  which  seem  material.  One  of 
them,  at  least,  does  appear  to  me  of  some  importance.  It  is  da- 
ted, and  was  probably  written  and  sent^  on  the  8th  December, 
1842,  within  less,  than  a  month  after  which  day  the  first  instal- 
ment of  6002.  was  paid,  and  the  insurance  for  lOOOZ.  was  effected . 
as  already  stated. 

The  letter  (firom  Mr.  Hyde  to  Mr.  Watts)  was  thus : — 

"  88,  Ely  Place,  December  8th,  1842. 

"Dkab  Watt8.-^You  will  please  to  recollect,  that  on  the  Ist 
of  January,  your  trustees  will  be  called  upon  to  account  for  5002. 
which  they  ought  to  have  received  from  the  Standard  Office. 
You  promised  to  let  me  have  80021  pn  the  1st  instant,  as  an  earn- 
est, and  that  the  whole  would  be  forthcoming  when  required. 
It  is  useless  to  talk  of  economy  and  all  that  stuff,  the  money 
must  be  paid  in,  or  you  are  ruined,  and  nothing  that  I  can  do 
can  save  you.  Mr.  Spottiswoode  is  very  angry^  and  well  he 
may  be,  because  he  feels  that  he  has  trusted  you  to  permit  the 
money  to  accumulate  in  Baldwin's  hands,  and  you  have  deceived 
liim;  and  with  what  &ce  can  he  meet  any  of  your  creditors  to 
whom  he  pledged  himself^  that  if  he  would  sign  the  deed  he 
would  take  cdxe  the  money  should  be  forthcoming?  Now,  to 
Cell  you  the  triith,  I  have  no  idea  that  you  will  be  ready  with  a 
halfpenny,  and  this  8002.  is  all  moonshine ;  it  is  really  worse  than 
useless  to  deceive  me  and  every  body  else  in  this  manner.  Bely 
upoii  it,  that  a  day  of  reckoning  will  come,  and,  if  you  have  re- 
gard for  your  character,  and  lair  &me,  you  will  tell  the  truth 
immediately :  time  presses,  and  it  will  be  too  late  to  take 
any  step  shortly,  SecoUect,  *your  position  is  no  Ion-  [*883] 
ger  that  of  debtor  and  creditor, — ^you  have  pledged  your- 
self to  set  apart  certain  moneys,  and  have  spent  them,  which  is 
just  this — a  breach  of  trust  which  will  debar  your  certificate  in 
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«  bankruptcj,  which  will  most  assuredly  follow  your  defalcation 
for  the  Ist  of  January.  I  am  sure  you  are  thinking  of  &is  mat- 
ter too  lightly ;  and  now^do  not  blaine  me  when  you  ultimately 
discover  your  unfortunate  position.  I  cannot  urge  the  nmtter 
ii^  a  stronger  light'' 

The  entry  relating  to  this  letter  in  Mr.  Hyde's  book,  which 
must  be  treated  as  an  entry  made  by  Mr.  Hyde;  is  in  a  page 
headed  ^^Mr.  Spottiswoode  and  Mr.  Watts,"  and  is  in  these  terms: 
"8ft  Deosmber. — ^Writing  to  you  very  urgently  on  the  subject  of 
the  approaching  dividend  for  your  creditors."  There  is  an  entiy 
.  shortly  before :  "  Conference  on  the  necessity  of  providing  for  the 
payment  of  the  first  instalment  imder  the  trust  deed,  and  arrange 
ing  with  you  thereon." 

Mr.  Hyde,  in  Februioy  and  March,  1848,  delivered  to  Mr. 
Watts  certain  bills  of  costs  against  that  gentleman — ^bills  inclu- 
ding little, or  nothing  (probably  nothing)  in  respect  of  the  deed^ 
or  the  trust  created  by  the  deed,  and,  on  the  13th  May,  1843, 
commenced  against  him  the  legal  proceedings  already  mentioned, 
which  (as  all  reference  to  the  small  demand,  HoW  satisfied,  that 
had  arisen  after  the  deed  may  be  omitted)  may  be  treated  as  hav- 
ing for  their  sole  object  the  recovery  of  the'Aill  amount  of  the 
debt  due  firom  Mr.  Watts  to  Mr.  Hyde  at  the  date  or  at  the  time 
of  his  execution  of  the  deed  (wjthout  regard  to  the  deed.)  The 
first  memorable  feature  of  the  action  was,  the  grave  engagment 
between  the  special  pleaders,  which  has  been  recorded  in  the  Ex- 
chequer  Eeports — the  battle  of  the  release,  wherein  Mr.  Hyde's 
special  pleader  overthrew  his  adversary  by  a  demurrer  to  a  re- 
joinder, and  so,  breaking  through  the  release,  fi>rced  him 
[^84]  to  Retreat  upon  the  general  issue — shortly  before  the 
trial  of  which  the  present  bill  was  filed,  on  the  20th  Jan* 
uary,  1844.  A  motion  for  an  injunction,  made  also  before  the 
trial,  and  opposed,  stood  imtil  the  month  6f  June  in  that  year, 
which  was  after  the  trial,  when  the  following  ord^  was  made : 
-«— [His  Honor  here  stated  the  order,  which  was  ih  substance,  that^ 
upon  the  plaintiff  pajring  to  the  defendant  the  costs  of  the  action 
incurred  before  the  filing  of  the  bill,  and  paying  into  court  the 
residue  of  the  debt  and  costs  within  a  feitnight,  the  amount  to 
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be  invested  and  to  accumulatey  the  injanction  shoaldgo;  but 
upon  the  plaintiff  making  default  in  these  payments,  or  any  of 
them,  the  injunction  should  stand  dissolved.]. 

The  course  that  had  been  taken  at  the  trial  was,  to  refer  the 
accounts  to  the  Master  of  the  Court  of  Exchequer,  who  was  to 
state  the  amount  due;  but  it  is  agreed  on  all  hands  th^t  this  was 
without  prejudice  to  the  question  of  Mr.  Watt's  equity,  if  any,  to, 
hold  Mr.. Hyde  to  the  deed.  The  amount  ordered  to  be  paid 
into  this  court,  as  I  have  mentioned,  and  afterwards  paid  accord- 
ingly, was  the  whole  amount  found  due  by  the  Master,  and  the 
costs  of  Mr.  Hyde  at  law  from  the  time  of  filing  the  bill. 

I^  is  agreed,  that,  if  the  deed  was  and  continued  to  be  binding 
on  Mr.  Hyde  equitably,  he  had  not  any  equitable  title  to  the 
debt  thus  recovered. 

Mr.  Hyde's  answer  to  the  bill  in  this  cause  contains,  among 
other  things,  the  following  statements :t— "That,  both  before  the 
meeting  and  immediately  subsequent  thereto,  the  defendant  told 
the  plaintiff  that  he  could  not  expect  him  (the  defendant)  to  ac- 
cept a  composition,  or  take  anything  less  than  the  whole  of  his 
claim,  accrued  since  1837,  and  represented  to  him,  that,  unless 
such  understanding  were  clear  and  explicit,  it  would  be  nothing 
short  of  absolute  folly  on  his  (the  defendant's)  part  to 
continue  daily  to  expend  money  on  behalf  of  the  *plain-  [*385] 
tifi^  and  to  take  a  dividend  only  on  it;  and  thereupon 
the  plaintiff  assured  him  that  he  (the  plaintiff)  nevei:  expected 
anything  of  the  sort,  and  entreated  him  to  contii^ue  his  professional 
services,  and  to  complete  the  aforesaid  arrangement  with  his 
careditors,  and  he  considered  it  very  beneficial,  as  he  could  maint 
tain  himseK  very  comfortable  on  the  salary  he  received  as  editor 
of  "  The  United  Service  Gazette,"  if  he  were  permitted  by  the  said 
Andrew  Spottiswoode  to  hav^  the  use  of  his  books  and  farni«  ' 
ture,  tod  that  he  should  be  free  from  care  and  anxiety,  and  com* 
plete  his  said  book  of  lyrics,  and  could  pay  the  defenda.nt  ^very 
shilling  he  owed  him;  in  fact,  that  he  had  many  other  sources  of 
income  from  which  he  could  easily  raise  funds  to  satisfy  the  de- 
fendant's demand.  That^  upoA  receiving  such  solemn  assurance 
from  the  plaintiff,  he  continued  to  defend  the  plaintiff  against 
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his  hostile  creditors,  who  still  continued  to  prosecute  actiozis 
against  him,  and  the  defendant  also  paid  heavy  fees  to  the  Mar- 
shal of  the'  Queen's  Bench  Prison  to  enable  the  plaintiff  to  live 
within  the  rules  of  the  said  prison,  and  in  many  other  ways  as- 
sisted the  said  plaintiff  after  the  aforesaid  resolutions  passed  at 
the  meetictg  of  the  said  plaintiff's  .creditors.  That,  under  the 
circumstances  aforesaid,  he  (the  defendant)  prepared  the  inden- 
ture  of  the  1st  December,  1841,  and  took  measores  to  carry  the 
same  into  effect,  until  he  (the  defendant)  was  seized  with  a  severe 
illness,  which  confined  him  to  his  bed  for  a  considerable  time." 
Further  on  Mr.  Hyde  says,  "  That,  unjjer  the  circumstances  and 
for  the  reason  herein  stated,  he  did  execute  the  deed^  and  that 
he  was  induced  to  execute  the  same  at  the  request  of  the  said 
Andrew  Spottiswoode^  and  not  at  the  request  of  the  plaintiff  who, 
as  well  before  as  subsequent  to  the  execution  thereof,  stated  that 
the  defendant  was  not  to  be  bound  thereby,  but  that  he  the  plain* 
tiff  would  pay  the  whole  of  the  defendant's  demand  since  1837.'' 

Again  Mr,  Hyde  says,  "That  under  the  circumstances 
[*886]    and  for  the  reason  aforesaid,  he  was  never  requested  *by 

the  plaintiff  to  execute  the  deed,  but  the  plaintiff,  ou  the 
contrary,  at  different  times  about  the  date  thereof,  and  down  to 
March,  1843,  promised  the  defendant  to  pay  all  his  demand  sinoe 
1837,  and  in  January,  1843,  expressly  requested  the  defendant 
to  make  out  his  bill  of  costs,  in  order  that  he  might  settle  the 
same,  and  the  same  were  accordingly  made  out  and  delivered  in 
February  and  March,  1848."  And  again  Mr.  Hyde  says,  ''  That 
he  executed  the  indenture  of  composition  only  at  the  request  of 
the  said  Andrew  Spottiswoode,  and  under  the  circumstances 
herein  stated ;  and  he  the  defendant  never  intended  or  meant  or 
considered  that  by  so  executing  he  was  to  be  precluded  from  be* 
ing  paid  his  whole  demand  against  the  plaintiff"  In  another 
answer  Mr.  Hyde  says,  "That,  when  he  prepared  the  deed. of  De- 
cembePj  1841,  it  was  understood  and  agreed  between  him  and  the 
plaintiff,  that  he  should  not  be  required  to  accept  a  compositioa 
on  the  debt  due  from  the  plaintiff  to  him,  but  that  the  plaintiff 
should  pay  him  so  much  of  the  debt  due  as  was  not  paid  by  the 
said  Andrew  Spottiswoode."    And  again  he  says,  "  That  the 
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said  Andrew  Spottiswoode  called  upon  the  defendant  and  asked 
defendant  to  execute  the  indenture,  and  the  defendant  signed, 
sealed  and  executed  the  indenture  for  the  purpose  of  obliging  the 
said  Andrew  Spottiswpode,  who  had  promised  to  pay  the  defen* 
dant  nearly  one*half  of  this  defendant's  claim  against  the  plain- 
tiff; and  the  defendant  did  not  seal,  sign,  and  execute  the  inden- 
ture for  the  purpose  of  releasing  any  debt  which  might  be  due  to 
him.  from  the  plaintilfir,  as  in  the  said*  bill  stated 

Upon  these  statements,  upon  the  oral  and  documentary  evi- 
dence in  the  cause,  which  has  been  without  objection  read,  and 
upon  those  views  of  law  and  fact  that  I  have  already  stated  my- 
•self  to  take,  I  am  satisfied  (subject  to  some  observations  to  be, 
before  I  conclude,  made  on  the  pleadings)  that  certain  other  pro- 
positions of  law  and  &ct  which  I  am  about  to  state  are  also  well 
grounded  and  correct     They  are  these: — 

*!•  That  Mr.  Hyde  uniformly  intended  that  neither    [♦887] 
the  composition,  nor  the  deed,  nor  his  execution  of  it, 
should,  or  was  to  bind  or  affect  him,  as  between  him  and  the 
plaintiff 

2.  That,  with  Mr.  Hyde's  privity  and  concurrence,  and  by  his 
means,  this  his  intention  was  always  known  to  the  plaintiff. 

8.  That  the  plaintiff  did  not  object,  and  must  on  the  materials 
before  me  be  taken  to  have  assented  to  it. 

4.  That,  nevertheless,  to  the  knowledge  throughout  of  the  de- 
fendant, a  professional  man,  the  deed,  from  the  moment  when  he 
executed  it)  bound  him  completely  at  law  and  in  equity,  for  all 
purposes,  according  to  its  tenor  and  purport,  as  well  in  reject 
of  the  plaintiff  as  otherwise. 

6.  That  it  was  the  duty  of  Mr. 'Hyde,  as  between  him  and  Mr. 
Watts,  to  inform  Mr.  Watts  inmiediately,  or  without  any  avoid- 
ajble  delay,  after  Mr.  Hyde's  execution  of  the  deed,  that  he  was 
so  bound  by  the  deed  legally  and  equitably  for  all  purposes. 

6.  That  Mr.  Hyde  did  not  at  any  time  so  inform  the  plaintiff 

7.  That)  as  between  them,  and  therefore  fur  every  purpose  of 
this  cause,  it  must  be,  on  the  materials  before  the  Court,  taken, 
that)  until  the  oommepcement  of  the  litigation  in  May,  1848, 
Mr.  Watts  did  not  understand,  and  did  not  suppose,  that  Mr. 
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Hyde's  exccation  of  the' deed  was,  as  between  them,  a  substanr 
tial  execution,  or  at  any  time  bound  him,  as  between  themselves^ 
in  any  manner,  or  th$it  the  payment  of  his  debt. in  full  was,  or  at 
any  time  had  been  capable  of  being  resisted. 

8.  That  for  every  purpose  of  this  cause,  Mr.  Hyde  must  on 
the  present  materials,  be  taken  to  have  been  the  creator  and  au? 
thor  of  that  impression  upon  Mr.  Watts's  mind. 

9.  That,  his  mind  being  taken  as  so  impressed,  it  must  be  ta* 

ken  also  to  have  been  impossible  for  him,  while  labor* 
[*388]    *itig  under  that  impression,  to  consider  it  material,  aa 

between  him  and  Mr.  Hyde,  whether  any  de&ult  or 
omission  in  performing  the  terms  of  the  deed,  or  any  part  of  tbem^ 
did  or  did  not,  or  should  or  should  not,  take  place  on  the  par( 
of  Mr.,  Watts. 

10.  That  it  cannot  upon  the  present  materials  be  taken,  that 
Mr.  Watts,  if  he  had  correctly  understood  his  position  with  re- 
gard to  Mr.  Hyde  as  to  the  deed,  would  not  have  acted  under 
the  deed,  and  in  respect  of  his  obligations  and  duties  created  by 
the  deed,  in  a  manner  importantly  different  from  the  manner  in 
which  he  did  act 

11.  That,  as  the  result  of  the  proportions  of  &ct  and  law,  which 
I  have  stated  to  be  to  my  satifdSu^on  established,  Mr.  Hyde  can- 
not be  heard  to  say  in  this  CQurt,  upon  the  present  materialS| 
that,  as  between  him  and  Mr.  Watts,  the  deed  or  any  of  its  pro- 
visions became  void.  To  allow  it  would  be  to  allow  Mr.  Hyde  (I 
do  not  use  the  expression  with  any  intention  of  disrespect)  to  take 
advantage  of  his  own  wrong,  and  to  gain  that  indirectly  which  di* 
rectly  he  could  not  obtain.  How  can  any  man  say  what  would  have 
been  the  plaintiif' s  course  and  mode  of  acting,  had  the  defendant 
executed  the  deed  with  an  intention  to  be  bound  by  it  according  to 
its  tenor  and  purport,  had  he  never  intimated  to  the  plaintiff  a  dif- 
ferent purpose,  or  had  the  defendant,  in  due  time  and  manner,, 
accurately  stated  to  the  plaintiff  their  exact  relative  position  to- 
wards each  other  after  the  defendant's  execution  of  the  deed,  or 
had  the  letter  of  December  8th,  1842,  not  been  written  ?  Is  he 
to  be  permitted  to  claim  against  his  client  a  forfeiture  by  reason.- 
of  an  act  or  omission  of  that  dient^  which  he  had  allowed  wl 
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caused  the  client  to  believe  to  be,  as  between  them,  immaterial? 
Probably  this  could  not  be  suffered,  even  between  men  of  whom 
neither  stood  in  a  relation  of  confidence  to  the  other:  bat  be- 
tween attorney  and  client,  the  clearest  authorities  and  the  plain- 
est principles  seem  to  me  to  decide  the  matter  against 
*the  former.  It  is  not  necessary  to  refer  to  the  well-  [*889] 
known  case  decided  by  Sir  J.  Hart  in  Ireland,  and  re- 
jx)rted  by  Mr,  BeaUy,{a)  which  was  mentioned  in  BuVoeley  r.  WtZ» 
ford^  or  to  Bidkeleyy.  Wilfordj  reported  by  Mr.  BHgh{b)  and  by 
Messrs.  Clarke  &  FinneUy^{c)  cases  specifically  very  different  from 
this;  nor  do  I  compare  it  to  them :  but  I  may  say,  that  the  judg* 
ment  of  Sir  A.  Hart  and  the  speeches  of  Lord  Eldon  and  Lord 
Wynford  in  those  cases  contain  some  observations  that  may  b^ 
thought  not  inapposite  here. 

Subject  to  the  postponed  observatLons  to  which  I  have  already 
referred  41s  to  be  made,  I  conceive  that  the  plaintiff  has  estab- 
lished a  clear  and  solid  equity  against  the  action;  that  thepo 
ought  to  be  a  perpetual  injunction  against  it;  that  the  fund  in 
court  produced  by  the  plaintiff^s  money  ought  to  be  transferred 
to  the  plaintiff,  (it  includes  Mr.  Hyde's  costs  at  law  subsequent 
to  the  time  of  filing  the  bill;)  that  Mr.  Hyde  should  retain 
his  costs  at  law  down  to  the  time  of  filing  the  bill,  but  should 
pay  Mr.  Watts's  costs  at  Jaw  subsequent  to  the  time  of  filing  the 
bill,  to  be  taxed;  that,  with  regard  to  the  costs  in  equity,  they 
should  be  paid  by  Mr.  Hyde,  except  so  far  as  Ihey  have  been  in- 
creased by  the  circumstances  that  the  plaintiff  has  sought  other 
relief  than  the  establishment  of  the  deed  against  the  defendant 
and  an  injunction  against  the  action;  and  that,  as  far  as  they 
have  been  so  increased,  there  should  be  no  costs  on  either  side* 

But  it  is  now  fit  to  make  the  observations  on  the  pleadings 
which  I  have  stated  that  I  should  make,  and  subject  to  which  ail 
that  I  have  said  must  be  taken  as  said. 

The  bill  does  not  allege  that  there  was  any  agreement,  or  pro* 
xnise,  or  understanding  on  the  part  of  the  plaintiff  and  defendant^  or 
i^ther  of  them,  for  the  payment  by  the  former  of  his  debt 
to  the  latter  in  full,  notwithstanding  the  ^release,  against    [*390] 

'    (d)  Seagrave  r.  Kirwan,  Beatt  167.       (&)  8  Bligfa,  HI.       (c)  2  CL  &  Finn.  101 
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the. apparent  purport  of  the  deed.-  The  bill  has  not  a  state* 
znent  of  charge  of  any  such  kind;  the  plaintiff  is  absolutely 
Client  on  the  subject  It  is  the  defendant  who  produces  that  part 
pf  the  case,  placing  it  prominently  upon  his  answers.  This,  per« 
haps,  he  did  firom  thinking,  that,  being  a  professional  man,  he 
ooghl^  in  a  cause  inyolving  his  own  interest^  to  state  everything 
relevacit  that  he  knew,  and  the  matter  of  &ct  in  question  wasy  of 
necessity,  within  his  knowledge  so  far  as  his  own  conduct  and 
views  were  concerned.  Without  saying  more  of  its  nature,  at 
least  the  disclosure,  if  founded  on  such  a  reason,  was  creditable 
to  him. 

Probably  it  is  more  difficult  to  account  fi>r  the  silence  of  the 
lull,  than  for  the  answers  speaking  out ;  nor  do  I  know  that  it  is 
material  that  either  should  be  accounted  for.  Were  I  to  speca* 
late  as  to  the  cause  of  the  bill  standing  as  it  does,  I  might  per- 
haps suppose  the  possibility  of  the  plaintiff  not  liking,  without 
at  least  a  sense  of  necessity,  to  avow  a  participation  in  a  scheme 
of  secret  preference  of  one  among  several  compounding  creditors^ 
which,  if  sincere  on  his  part,  was  not  likely  to  be  viewed  very 
benignantly  by  the  less  &yored,  if  insincere,  might  still  be  lia- 
ble  to  be  placed  in  a  point  of  view  not  particularly  eligible.  I 
could  not  well  suppose  the  statements  of  the  answer  on  the  sub- 
ject to  be  the  mere  result  of  fancy  or  of  erroneous  recollection,  at 
least  unless  it  were  by  the  plaintiff  demanded  of  the  court  so  in 
effect  to  treat  them;  but  I  might  possibly  Suppose  the  plaintiff 
to  have  relied  so  firmly  on  the  case  distinctly  stated  by  the  bill,  sj^ 
to  think  it  not  in  need  of  any  such  aid  from  the  answers,  or  to 
have  considered  that  the  allegations  of  the  answers  put  the  sub- 
ject of  those  allegations  sufficiently  in  issue  for  every  purpose  of 
the  cause ;  nor,  indeed,  have  I  decided  or  expressed  an  opinion, 
that  those  two  views,  if  taken^  were  taken  erroneously.    I  wish 

to  be  understood  as  saying  nothing  at  present  upon  ei« 
[^91]    ther  g(  them,  as  believing  the  ^course  which  I  take  on 

the  present  occasion  to  be  right,  whether  the  statements 
of  the  bill  alone,  considered  most  strictly  against  the  plaintiff 
(supposing  them,  as  to  the  material  part  of  them,  proved)  aie  or 
are  not  sufficient  to  entitle  him  to  the  relief  that  he  aaks^  and 
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whether  the  principles  on  which  the  Court  of  Chancery  pro* 
oeeded  in  Parsons  v.  Brtddock,(a)  Gordon  v.  Oordon^(b)  Atwood  v. 

^,(c)  and  Taylor  v.  Tabrum^{d)  are  or  are  not  so  applicable  to 

the  present  case,  as  to  give  the  plaintiff  pn  the  record,  as  it  stands^ 
the  benefit  of  the  defendants  allegations  in  questioils,  as  fully,  as 
if  they  were  in  the  bilL  Whatever  may  be  the  correct  view  of 
the  case  in  ^either  of  these  respects,  there  are  considerations  be- 
longing to  it  which,  in  my  judgment,  demand  that  I  should  not 
part  with  it  without  allowing  the  plaintiff  to  placQ  on  the  record^ 
by  amendment,  distinctly  the  ground  of  relief  to  which  I  have 
80  particularly  adverted,  if  he  shall  desire  to  do  so,  and  affording 
the  defendant  the  opportunity  if  he  has  not  had  it,  or  further 
opportunity  if  he  has  had  it,  of  meeting,  if  he  can,  that  view  of 
the  case. 

The  order  therefore  that  I  think  it  right  to  make  is  that  which 
the  Begistrar  will  read ;  before  which  I  will  only  add,  that,  if  the 
plaintiff  shall  decline  amending  the  bill  in  the  manner  that  I  have 
mentioned,  I  shall  reconsider  the  case  in  its  present  shape,  and 
state  as  soon  as  I  can  my  conclusion,  when  formed,  whether  it 
will  be  more  proper  to  give  the  plaintiff  relief,  or  to  dismiss  the 
bill ;  a  question  upon  which,  if.  mattei3  are  to  stand  as  now,  I 
have  some  doubt  at  present 

It  is  obdsbhd,  that  the  plaintiif  be  at  liberty,  within  ten  days,  to  amend  the  bill, 
by  making  expressly  such  case  (if  any)  as  he  has  for  relief  upon  the  ground  or  in 
consequence  of  such  agreement,  promise,  or  undertaking  (if  any)  as  there  was, upon 
the  part  of  the  plaintiiT  and  defendant,  or  eitlier  of  them,  that  the  debt  due 
from  the  plaintiif  to  the  defendant  at  *ihe,  time  of  the  resolutions  in  the  [*392] 
pleadings  mentioned,  or  of  the  defendants  execution  of  the  release  in  the 
pleadings  mentioned,  should  be  paid  in  fiill  by  the  plaintiff  notwithstanding  such  re- 
lease but  the  plaintiff  is  not  to  extend  or  rary  the  prayer  of  the  bUI,  or  to  require 
any  answer  to  the  amendments.  And  the  defendant  is  to  be  at  liberty  to  put  in  an  an- 
swer to  such  amendments  within  three  weeks  from  the  present  time;  which  answer 
(if  any)  is  not  to  be  excepted  to^  and  is  to  be  deemed  and  considered  as  having  been 
replied  to  immediately  after  the  filing  the  same.  And  the  plaintiff  is  not  to  be  at 
liberty  to  examine  any  witness  without  the  leave  of  the  Court  '  But  the  defendant, 
whether  answering  or  not  answering  such  amendment^  is  to  be-  at  liberty,  within 

' ; :-, ~ 

(a)  a  Yem.  608.  (&)  3  Swanst  400.  (e)  1  Huas.  363 ;  5  Buss.  147. 

((Q  6  Sim.  281. 

VoL.tL  46 
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six  weeks  from  the  present  time,  to  examine  anj  witness  or  witnesses  in  this  causey 
for  the  purpose  of  resisting  the  case  (if  anjr)  which  shall  be  made  by  the  said  amend- 
n^nta,  whether  such  witness  or  witnesses  shall  or  shall  not  hare  been  already  exam- 
ined in  this  cause;  and  publication  of  such  evidence  is  to  pass  at  the  end  of  the  said 
ttx  weeks,  without  further  order.  And  if  the  said  amendments  shall  be  made,  it  is 
ordered  that  this  case  do  stand  in  the  paper  to  In  further  heard  on  Monday,  the  23rd 
March  next,  And  the  parties  respectively,  whether  a  cross  bill  shall  or  shall  not  be 
fileii,  are  to  be  at  liberty  to  apply  to  this  Court  for  a  variation  of  either  of  the  times 
aforesaid,  or  otherwise  as  they  may  be  advised.  And  if  the  bili  shall  not  be  amended 
as  aforesaid,  it  is  ordered  that  the  cause  do  stand,  for  judgment  on  the  record  aa  it 
stands  on  the  26th  Februaiy  next. 


Mar(h  23rd. — ^The  plaintiff  amended  his  billy  and  the  defend- 
ant put  in  an  answer  and  entered  into  evidence,  of  which  the 
following  is  a  small  portion: — 

Charles  Evans,  the  publisher  of  "The  United  Service  Gazette," 
being  examined  for  the  defendant,  stated,  that,  in  pursuance  of 
instructions  received  by  him  from  the  plaintiff,  he  applied  to  sev- 
eral of  the  plaintiff's  creditors^  and  requested  them  to  sign  the 
trust-deed ;  that  some  of  them  signed  it,  but  many  refused  to  do 
so;  that,  in  order  to  obtain  their  signatures,  the  deponent  was 
positively  instructed  by  the  plaintiff  to  tell  all  the  creditors  that  he 
would  ultimately  pay  them  all  in  full,  and.  that  he  should  con- 
sider  what  they  did  not  get  under  the  deed  as  a  debt  of  honor; 
that  the  deponent  so  informed  several  of  the  said  cred- 
[*898]  itors;  that  the  deponent  does  not  now  recollect  *the  ex- 
act terms  on  which  the  creditors  were  arranged  with, 
but  he  knew  that  Messrs.  Whittaker  &  Co.  were  settled  with  in 
some  manner  by  which  they  were  nearly  paid  in  full,  and  they 
did  not  sign  the  deed ;  that  a  Mr.  Pulbrook  was  paid  6521  and  his 
solicitor  signed  the  deed  for  95?.  being  the  whole  demand ;  that 
another  creditor,  Mr.  Fox  Stephens,  was  either  paid  by  the 
plaintiff  for  his  debt  and  costs  or  part  thereof,  and  he  did  not 
sign  the  deed ;  that  certain  costs  were  also  paid  to  Mr.  Eemnant's 
solicitor,  to  induce  him  to  sign  the  deed. . 

The  trustees,  How  and  Spottiswoode,  were  also  examined  by 
the  defendant  They  corroborated  the  testimony  of  the  former 
witness  as  to  the  arrangements  made  with  certain  creditors.  They 
also  stated,  that  they  did  not  consider  or  treat  the  trust-deed  of 
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the  let  Decembei^  1841,  as  an  ordinary  deed  of  composition  be- 
'  tween  a  debtor  and  his  creditors,'  and,  as.  they  believed,  it  was 
not  so  treated  by  the  plaintiff.  The  deed,  they  stated,  was  dif- 
ferent from  an  ordinary  composition  deed,  because  the  plaintiff 
did  not  assign  any  property  by  it,  but  covenanted  to  pay  a  sum* 
of  500^  per  annum  for. three  years  only,  which  they  did  not  con- 
sider to  be  half  his  income.  The  plaintiff  also  had  power  to  an* 
n^l  the  deed,  if  <a  sufficient  number  of  his  creditors  did  not  sign 
it  to  satisfy  him ;  and,  if  a  few  creditors  only  signed  the  deed,  it 
was  in  thdir  favor,  as  they  would  get  a  larger  dividend.  Under 
these  circumstances,  they  considered  that  the  plaintiff  might  make 
any  arrangement  he  pleased  with  the. creditors  who  would  not 
sign  the  deed.  He  accordingly  did  so,  not  only  without  the  ob- 
jection of  the  trustees,  but  with  their  assistance.  They  added, 
that  the  defendant,  in  the  first  instance,  refused  to  sign  the  deed, 
and  that  he  only  signed  it  in  order  to  oblige  Spottiswoode. 

The  cause  now  came  on  for  hearing,  on  the  further  evi- 
dence. 

*Mr.  Anderdon  and  Mr.  HaUett^^toi  the  defendant  [*894] 

The  Vice-Chancellor. — Some  portions  of  the  new  evidence 
appear  to  me  to  transgress  the  limit  fixed  by  the  order  of  31st 
January  last  And  so  far,  therefore,  the,  new  evidence  is  impro- 
perly here,  and  cannot  be  attended  to.  But  this  observation  does 
not  apply  to  the  whole  of  it  There  are  parts  of  it  properly  be- 
fore the  Court 

But  the  case,  on  the  whole,  does  not  I  think,  stand  more  fe- 
vorable  for  the  defendant  than  it  did  in  January.  Circumstan- 
ced as  he  and  the  plaintiff  were  with  reference  to  each  otlier,  the 
burthen,  in  my  judgment,  is  on  the  defendant  to  demonstrate, 
that  the  plaintiff,  either  when  the  defendant  executed  the  deed, 
or  within  a  sufficient  time  for  the  plaintiff's  guidance  after  the 
defendant's  execution  of  the  deed,  understood  accurately  or  was  ac- 
curately informed  of,  the  legal  and  equitable  position  in  which  that 
circumstance  placed  each  with  reference  to  the  other  of  them,  and  the 
footing  on  which  any  promise  of  t^e  plaintiff  after  the  execution  of 
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the  deed  to  pay  the  defendant  in  fall  stood  legally  and  equi- 
tably. 

This,  in  my  opinion,  is  not  shown.  4 1  think,  that  npon  the 
materials  before  the  Court,  the  plaintiff  is  entitled  to  say  in  this 
suit,  that  the  defenda^nt,  while  affected  by  the  relation  of  solici- 
tor and  ch'ent  between  them,  so  acted  as  to  have  become  preclu- 
ded between  them  from  saying,  that  any  act  of  de&ult  in  evi- 
dence before  me  had  the  effect  (between  them,  I  repeat)  of  avoid- 
ing the  deed.  The  defendant,  who  might  have  filed  a^  cross  bill 
before  or  after  the  31st  January,  has  not  done  so. 

1  have  attended  carefully  to  the  whole  of  the  arguments,  and 
therefore  of  course  to  the  observations  that  have  been  made  as  to 
costs  here  and  at  law.  But  the  reasons  remain  which  induced 
me  to  express  myself  provisionally  as  I  did  on  thai  sub- 
[^895]  ject  on  the  31st  January,  after  a  full  hearing  *and  ma- 
ture consideration  of  the  entire  case  as  the  record  then 
stood. 

Bt  the  decree,  a  perpetaal  iDJanction  was  granted  to  reatrain  the  action;  the 
fiind  out  of  court  waa  directed  to  be  transferred  to  the  plaintifr;  the  defendant  to 
paj  the  plaintiff  the  costs  at  law  accrued  since  his  appearance  to  the  plaintiff  *b  svdt 
in  equity,  and  the  costs  (with  certain  exceptions)  of  the  suit  in  equity. 


BuRKHT  V.  Ransom. 

1846:  January  20th,  2'7th,  SIst 

A.  having  lent  B.  lOOOiL  without  taking  any  security  for  i(^  states  to  G.  and  his  &m- 
ily  that  the  money  had  been  held  by  him  (A.)  in  trust  for  C.  Aftcrwaixb,  B.  becom- 
ing embarrassed  in  his  circumstances,  and  unlikely  to  repay  the  money,  A.,  at 
the  urgent  solicitation  of  C,  gives  the  latter  his  promissory  note  for  the  amount 
Subsequently  B.  dies  insolvent,  and  without  having  repaid  the  money.  Then  A. 
diea  In  a  suit  for  the  administration  of  A.'s  assets,  (there  being  no  evidence  to 
rebut  the  trmt}^EeH  that  C  may  prove  the  note  against  A.'8  estate  as  a  valua- 
ble security. 

The  bill  was  filed  by  certain  pecuniary  legatees  under  one  of 
the  codicils  of  John  Burkitt,  who  died  in  1841,  agamst  the  exe- 
cutois  and  the  heir-at-law  of  the  testator,  praying  that  the  will 
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(by  which  the  debts  and  legacies  were  charged  on  the  testator's 
leal  estate,  and  the  residue  of  his  real  and  personal  estate,  given 
to  his  executors)  and  codicils  might  be  established ;  that  the 
usual  accounts  might  be  taken  of  the  testator's  debts,  funeral  and 
testamentary  expenses,  and  legacies;  that  the  personal  estate  not 
specifically  bequeathed  might  be  applied  in  a  due  course  of  ad* 
ministration ;  that,  if  necessary,  relief  might  be  had  against  the 
real  estate  not  devised,  and  that  the  debts,  funeral  and  testamen* 
tary  expenses,  might  be  paid  or  provided  for. 

The  usual  decree  in  an  administration  suit  of  this  nature  hav- 
ing been  made,  the  defendant  George  Goldsmith,  one  of  the  tes* 
tator's  executors,  claimed  to  prove  before  the  Master  a  debt  of 
lOOOl  which  (he  alleged  to  be  due  to  him  under  a  promissory 
note  made  to  him  by  the  testator,  dated  the  10th  August,  1837, 
whereby  the  testator  promised  to  pay  to  the  claimant  or  order, 
on  demand,  the  sum  of  lOOOi  for  value  received. 

The  claimant  having  proved  the  note  in  the  ordinary  manner, 
the  Master,  upon  the  objection  of  the  plaintiff  and 
*other  legatees,  that  the  note  was  merely  voluntary,  [*896] 
thought  it  right  to  put  the  claimant  to  prove  considera- 
tion. He  accordingly  produced  the  evidence  which  is  hereafter 
stated.  The  Master,  however,  .nowithstanding  the  evidence,  dis- 
allowCii  the  claim ;  whereupon  the  claimant  took  an  exception 
to  his  report,  and  the  exception  no\y^  came  on  for  argument 

The  evidence  before  the  Master  was  as  follows: — 

Bobert  Bansom,  (a  co-executor  with  the  claimant,)  by  his  af> 
fidavit,  stated,  that  he  had  been  the  attorney  of  the  testator  for 
twenty  years  before  his  death ;  that,  during  the  last  six  years  of 
his  life,  the  testator  had  become  deeply  involved  in  responsibili- 
ties on  behalf  of  one  EUiston  Allen.  That  the  testator  informed 
deponent,  that  he  had  many  years  ago  deposited  the  sum  of  lOOOZ. 
in  the  hands  of  Allen,  in  trust  for  the  claimant  George  Gold* 
smith ;  that  the  deponent  had  often  heard  the  testator  speak  of 
the  100021  in  the  hands  of  Allen  as  '^  George's,"  (meaning  George 
Goldsmith's;)  that  he  had  deposited  it  with  Allen  without  taking 
any  security,  from  the  great  confidence  he  had  always  had  in 
Allen's  eharacteTi  and  upon  the  promise  of  Allen,  that  he  would 


896  OASES  m  CHANCERY 

1846.— BurkiU  t.  Banaom. 

hold  himself  responsiblo  for  the  money  to  George  Groldsmith,  for 
whom  he  always  profe&sed  the  greatest  regard.  That  the  testa- 
tor, on  several  occasions,  expressed  his  fears  that  Allen^  from  the 
state  of  his  affairs,  would  not  be  able  to  repay  the  money,  either 
to  himself  or  Goldsmith;  and  that  he  (the  testator)  was  willing 
to  do  anything  to  secure  and  recompense  Goldsmith  the  fidl 
amount  of  the  lOOOZ.  which  he  had  so  incautiou3ly  deposited 
with  Allen.  The  deponent  also  stated,  that,  some  time  in  Au- 
gust, Goldsmith,  accompanied  by  the  deponent,  had  an  interview 
with  the  testator,  and  then  represented  to  him  his  great  want  of 
caution  in  having  entrusted  Allen  with  so  large  a  sum  without 
taking  any  acknowledgment;  that,  on  that  occasion.  Goldsmith 
requested  the  testator  to  give  him  some  security  or  gua- 
[*897]  ran  tie  *in  respect  of  the  10001^  urging  the  utter  useless- 
ness  of  attempting  to  obtain  any  security  froni  Allen, 
he  (Goldsmith)  being  well  aware  of  Allen's  desperate  circum- 
stances^ that  a  few  days  afterwards,  the  testator,  for  the  purpose, 
as  he  stated  to  the  deponent,  of  making  good  the  100021  to  Georgd 
Goldsmith,  made  and  gave  to  him  the  promissory  note  in  ques- 
tion. The  deponent  further  stated,  that  he  had  heard  Allen  say 
that  the  10002.  had  been  deposited  with  him  by  the  testator  on 
account  of  GoldsmitL  That  Allen  died  in  April,  1838,  insol- 
vent 

Mary  Goldsmith,  the  mother  of  George  Goldsmith,  deposed 
that  she  had  3cnown  the  testator  for  many  years,  and  that^  twen- 
ty-three years  since,  the  testator  told  her  that  he  had  then  lately 
held  the  sum  of  10002.  in  trust  for  George  Gt)ldsmith,  the  young- 
est son  of  the  deponent,  who  was  then  at  school,  but  that  he  had 
lent  it  to  Elliston  Allen.  That  the  testator  had  since  frequently 
reminded  her  of  the  circumstance,  and  had  expressed  to  her  his 
hopes,  that,  as  he  had  not  taken  any  written  acknowledgment 
from  Allen,  he  (Allen)  would  act  honorably  towards  Gold- 
smith, as  he  had  always  appeared  to  take  a  great  interest  in  the 
welfare  and.  prosperity  of  the  said  Greorge  Goldsmith.  That,  on 
several  occajsionB,  Allen  confessed  to  the  deponent  that  the  testa- 
tor had  advanced  to  him  the  10002.  and  he  (Alien)  said  that  he 
would  make  the  same  good  either  to  the  testatOTi  or,  in  case  of 


CASES  IN  CHANCERY.  897 


1846.— Burkitt  ▼.  Raosom. 


his  decease,  to  George  Goldsmith.  That,  about  eight  years  since, 
the  testator  having  discovered  that  Allen  was  in  embarrassed  cir- 
cumstances, frequently  stated  to  the  deponent  his  fear  lest  George 
Goldsmith  should  lose  the  10002.  unless  he  (the  testator)  made  it 
secure  to  him  in  some  way  or  other ;  and  that  Allen,  shortly  be- 
fore his  death,  admitted  to  the  deponent  that  he  still  held  the 
said  1000^  for  the  said  George  Goldsmith. 

Maria  Harrison,  the  sister  of  the  claimant,  deposed  that  she 
lived  in  the  house  with  the  testator  for  seven  years  last 
^before  his  death  as  his  housekeeper,  and  that,  during  [^898] 
the  former  part  of  that  time,  the  testator  was  on  the 
most  friendly  Ijerms  with  Allen,  and  always  spoke  of  him  as  a 
most  honorable  man  and  a  person  of  responsibility.  That  she 
was  at  that  time  a  witness  to  frequent  money  transactions,  be- 
tween the  testator  and  Allen,  and  that  the  testator  was  in  the  fre- 
quent habit  of  accommodating  Allen  with  his  name  and  credit. 
That  the  testator,  about  1834,  having  discovered  that  All^n 
had  greatly  deceived  him  in  their  money  transactions,  and  that 
his  circumstances  were  much  embarrassed,  became  very  uneasy, 
and  frequently  mentioned  his  regret  at  the  loss  which  George 
Goldsmith  was  likely  to  sustain,  through  Allen,  in  respect  of 
10002L  which  the  testator  told  the  deponent  he  once  held  for  the 
said  George  Goldsmith,  but  y^hich  he,  relying  upon  Allen's  hon- 
or and  integrity,  and  believing  him  to  be  in  good  circumstances, 
had  lent  to  Allen  without  taking  any  security ;  but  that  Allen 
was  in  the  habit  of  paying  interest  for  the  same  at  52.  per  cent 
per  annum,  and  that  he  continued  to  pay  it  till  within  a  year  of 
th^  testator's  death.  That,  some  time  in  the  month  of  July,  1887, 
the  deponent  was  present  at  aa  interview  which  George  Gold' 
smith  had  with  the  testator;  and  that  Goldsmith  told  the  testator 
that  he  had  just  before  spoken  to  Allen  respecting  the  10002.  and 
that,  from  the  manner  in  which  Allen  had  conducted  himself 
towards  him,  he  feared  that  he  should  never  see  a  farthing  of  his 
money ;  that  the  testator  thereupon  became  greatly  excited,  and, 
having  expressed  his  indignation  at  the  fraudulent  conduct  of 
Allen,  intimated  his  readiness  to  do  what  lay  in  his  power  to 
make  good  the  10002. 
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The  statement  in  Maria  Harrison's  affidavit  as  to  the  payment 
of  interest  on  the  1000^  by  the  testator  being  somewhat  obscure, 
further  affidavits  were  made  by  her  and  BobertBansom,  showing 
that  interest  on  the  10002.  was  regularly  paid  by  the  testator  to 
George  Goldsmith  for  several  years  both  before  and  after 
[^399]  he  gave  the  promissory  *note  in  question.  It  was  stated 
by  Maria  Harrison,  that  she  herself  had  on  some  ooea- 
sions  remitted  the  interest  by  direction  of  the  testator.  It  appeared 
that  on  other  occasions  the  interest  had  been  paid  through  the 
testator's  bankers. 

The  testator  had,  by  his  will,  dated,  the  20th  January,  1834^ 
appointed  Allen  to  be  one  of  his  executors,  and  had  given  him 
benefits  under  his  will  jointly  with  the  other  executors ;  but  by 
a  codicil  he  revoked  that  appointment  and  also  the  gifts  to  Al- 
len ;  and  by  subsequent  codicils,  referring  to  the  losses  that  his 
estate  would  probably  sustain  and  had  sustained  firom  his  hav- 
ing been  responsible  for  Allen,  he  revoked  other  legacies. 

Mr.  Wigram^  Mr.  Cfhandless^  and  Mr.  Athertonj  for  the  excep* 
tion. — The  efiect  of  the  testator's  act  in  placing  the  lOOOf.  in  Al- 
len's hands,  coupled  with  his  subsequent  declarations,  was,  to 
constitute  himself  a  trustee  of  Allen's  debt  in  favor  of  Gk>ldsmith: 
M^Fadden  v.  Jenky7is,(a)  The  evidence  ,all  tends  to  show  that 
he  was  a  trustee,  and  not  a  mere,  volunteer,  although  it  is  not 
dear  how  the  trust  arose.  Treating  him  as  a  trustee,  the  act  of 
lending  the  money  to  Allen  without  taking  security,  Allen  being 
a  person  who  was  under  pecuniary  obligations  to  him,  was  an 
act  of  imprudence;  and  when  Allen  became  embarrassed,  the 
testator  was  placed  under  a  moral  obligation  to  secure  Groldsmitb, 
and  that  moral  obligation  was  a  sufficient  consideration  for  the 
note:  Lee  v.  MuggeridgeSp)  Besides,  a  promissory  note  to  pay 
the  debt  of  a  third  person  \a prima  faw  binding;  PoppleweUr. 
Wt&on,(c)  Ridout  v.  Bnstow,{d)  Coombs  v.  Ingram, -{e)  and  it  lies 
upon  those  who  dispute  the  consideration  for  such  a  note  to 

(a)  1  Hare,  468;  1  PhilL  153.  (b)  5  Tannt  36.  (e)  ;  Str.  264 

((Q  1  C.  &  J.  281.  (e)  4  D.  &  B.  211. 
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make.out  their  case.    The  ezoeptant  muat  be  considered 

*a8  a  plaintiff,  in  an  action  on  the  note  against  the  eze-    P400] 

cutors.    The  defendants  must  state  aflirmativelj  the 

cause  of  making  the  note,  it  is  not  safficient  for  them  to  plead 

want  of  consideration:  Atkinson  y.  DavvBs^ifl)  Sowerby  v.  BuJtchr 

er.{b) 

ft 

Mr.  Choper  and  Mr.  Elderton^  for  the  plainti£&. — ^The  cases  of 
Sohday  y.  Aikins(m{c)  and  JSastwood  y.  Kenytmid)  are  at  yariance 
with  Zee  y.  Afuggeridge.  A  mere  moral  obligation  is  not  a  saffici- 
ent consideration  eyen  for  an  express  promise.  It  does  not,  how- 
eyer,  appear  that  the  testator  was  under  any  moral  obligation  to 
make  good  the  lOOOZ.  to  Mr.  Gbldsmith.  It  is  suggested  that 
there  was  a  trust;  but  there  is  nothing  in  the  eyidence  to  show 
how  the  trust  was  constituted.  If  there  was  no  trust,  there  was 
no  confflderation  for  the  note.  .  [The  Vice-OhanceUor. — Suppose 
I  make  upon  a  gentleman,  respectfully  and  courteously,  a  claim, 
not  upon  his  honor,  but  as  of  right,  mis-stating  no  &ct,  sup- 
pressing no  tBuct,  and  he  submits  to  the  claim,  and  giyes  a  pro* 
missory  note  upon  the  footing  that  he  is  liable:  is  it  afterwards 
competent  to  him  to  say,  for  the  purpose  of  impeaching  the  con- 
sideration, that  in  fact  the  claim,  honestly  though  erroneously 
made,  and  deliberately  though  erroneously  submitted  to,  is  with- 
out foundation  ?]  .  We  submit,  that  it  is. 

Mr.  Swamton  and  Mr.  Baoon^  for  the  heir-at-law,  took  the  same 
course  of  argument  as  that  of  the  plaintifft.  They  also  observed 
that  it  was  immaterial  now  to  consider  whether  the  executors 
ought  to  haye  proyed  want  of  consideration,  because  the  Master 
had  founded  his  report  on  the  fidlure  of  eyidence  on  the  part  of 
the  exceptant^  and  the  exceptant  had  not  objected  to  that  course. 

*Mr.  BusseU  and  W.  H.  Smith,  for  the  executors.         [*401] 

Mr.  Sheffidi^  for  other  parties. 

(a)  U  ICee.  k  W.  236.  (i)  2  0.  A  K.  86a  (<;)  6  B.  A  a  601. 

(d)  11  Ad.  &  EIL  i38. 
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Mr.  Wigranij  in  the  course  of  his  reply,  referred,  in  support 
of  the  case  of  Lee  v.  Muggeridge^  to  2  Saund  187,  d.  He  also  ci- 
ted Wilkinson  v.  JBycr5,(a)  and  Lcmgridge  v.  DorvUh.Qi)  . 

The  following  cases  were  also  mentioned  in  the  course  of  the 
argument:  HawJces  v.  Saunders,{c)  LiUkfield  t.  Shee,{d)  Cory  r. 
Cory^i^  Ocrdon  v.  Qordon.(jg) 

Jan.  Slst. — ^The  Vice-ChanceIiLOR.— In  this  case,  which  I 
think  not  free  from  difficulty,  if  the  counsel  for  either  of  the  par* 
ties  had  wished  to  have  the  question  in  dispute  decided  at  law, 
or  to  have  the  opinion  of  a  court  of  law  upon  it^  or  an  opportu- 
nity of  adducing  in  this  Court  farther  evidence,  I  should  pro(>a- 
bly  h|tve  acceded  most  readily  to  the  desire.  But  the  counsel 
for  all  the  parties  having  stated  their  wish  to  be,  and  having  re- 
quested, that  the  case  should,  upon  the  existing  evidence,  (with- 
out any  attempt  at  addition,)  be  decided  by  the  Court  of  Chan- 
cery without  resort  to  the  aid  of  a  jury  or  a  court  of  law,  I  con- 
sented so  to  deal  with  the  matter. 

The  claim  of  Mr.  Gbldsmith,  the  exceptant,*  is  to  be  a  credi- 
tor of  the  estate  of  Mr.  Barkitt,  the  testator  in  the  cause,  upon  a 
promissory  note  for  lOOOJl  made  and  signed  by  him  in  18S7,  in 
fiivor  of  Mr.  Goldsmith.  The  claim  is  resisted  on  the  alleged 
ground,  that  the  note  was  not  given  for  valuable  consideration — 
was  nudum  pactum  ;  and  this  is  the  point  to  be  decided. 

It  is,  I  thinky  plain,  thatj  if  Mr.  Goldsmith  had  not  been  an 
executor  of  Mr.  Barkitt,  and  had  brought  an  action  upon 
[^402]  '  *the  note  against  his  executors,  and  the  only  defence 
made  had  been  on  the  ground  of  absence  of  valuable 
consideration,  and  the  only  evidence  had  been  proof  of  his  sig- 
nature, the  note  being  produced  from  the  plaintiffs  custody,  the 
plaintiff  must  have  had  the  verdict  and  judgment.  It  may  not, 
however,  be  equally  plain,  and  I  desire  to  be  understood  as  nei- 
ther asserting  nor  denying,  that,  had  Mr.  Goldsmith's  case  before 
the  Master  in  this  cause,  under  a  decree  for  administering  Mr. 

(a)  1  Ad.  &  EIL  106.  (&)  5  B.  A  Aid.  117.  ip)  Cowp.  289. 

((0  a  B.  &  Ad.  811.  (<)  1  Vei.  MIL  19.  (^)  3  Swaost  400,  463. 
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Burkitt's  assets,  beea  neither  supported,  nor  opposed  by  any 
evidence  beyond  bis  affidavit,  except  the  production  by  him  of 
the  note,  and  proof  of  the  testator's  signature,  and  of  payment 
by  him  to  Mr.  Groldsmith  of  interest  upon  it,  it  would  have  been 
right  to  treat  him  as  a  creditor  of  the  estate  upon  the  note.  The 
matter  does  not  so  stand.    There  is  other  evidence.    Mr.  Ban- 

4 

8om,  the  testator's  solicitor,  who  is  one  of  his  executors,  and  has 
not  been  represented  on  either  side  as  a  person  otherwise  than 
perfectly  respectable,  deposes  not  only  to  the  fact  of  the  signa- 
ture of  the  note,  but  to  other  circumstances  also.  His  affidavit 
is  thus:  [His  Honor  here  read  Mr.  Bansom's  affidavit] 

t  do  not  collect  that,  with  any  portion  of  this  affidavit,  any- 
thing contained  in  either  of  the  affidavits  <^  the  other  witnesses 
is  inconsistent,  atid  I  must^  I  think,  take  it  as  true.  Nor  does 
there  appear  any  reason  for  supposing  that  either  the  deponent 
Mrs.  Goldsmith  or  the  d^onent  Mrs.  Harrison  is  otherwise  than 
credible  and  respectable.  They  and  Mr.  Bansom  are  the  excep* 
tant's  witnesses,  and  are  the  only  witnesses. 

The  affidavits,  taken  together,  suggest  several  points,  but  es- 
pecially these  two  questions:  first,  whether,  before  the  note  was 
given  or  promised,  Mr.  Goldsmith  had  acquired  a  right,  enfor6e- 
able  at  law  or  in  equity,  against  the  testator  and  Mr.  Allen,  or 
either  of  them,  to  the  debt  of  10002.  which  the  affidavits  mention 
as  due  from  Allen.  With  this  question  the  solvency  or 
insolvency  of  Allen  has  not,  nor  has  any  ^notion  of  a  [*403] 
breach  of  trust,  if  any  committed  by  the  testator,  any- 
thing to  do.  Secondly,  whether,  Allen's  means  of  payment,  if 
he  ever  had  any,  having  fiiiled,  the  testator  (independently  of 
the  note,  independently  of  any  agreement  to  give  the  note)  was 
liable  to  make  good  to  Mr.*  Goldsmith  the  money  thus  due  from 
Mr.  Allen;  a  question  obviously  very  different  from  the  former. 

Now,  whatever  may  be  the  correct  answer  to  each  of  these  two 
questions,  if  I  am  asked,  whether,  upon  the  evidence,  it  is  rea- 
sonable and  right  to  believe,  that,  before  the  note  was  given  or 
promised,  Mr.  Bansom,  Mr.  Goldsmith,  and  the  testator  might, 
whether  erroneously  or  not  erroneously,  yet  fiurly  and  ration- 
ally, have  supposed  the  testator  liable,  not  merely  in  honor. 
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but  liable  in  equity, — ^liable  in  an  enforceable  manner, — ^to  make 
good  the  10002.  lost  or  likely  to  be  lost  by  means  of  tbe  state  of 
Allen's  circumstances,  I  must  answer  that  question  certainly  in 
the  affirmative. 

Fraud  is  not  imputed  in  the  case.  Mr.  Goldsmith,  Mr.  Ban- 
som,  and  the  testator  respectively,  may  or  may  not  have  accu- 
rately under^od,-*-Mr.  Ransom  and  Mr.  G-oldsmith  respectively 
mayor  may  not  have  accurately  represented  to  the  testator — the 
state  of  the  law,  whether  as  administered  in  courts  of  equity  or 
otherwise.  But  it  is  not  proved  or  alleged  that  any  &ct  was 
misrepresented  to  the  testator  or  suppressed  or  concealed  from 
him,  or  that  any  material  fact  was  unknown  to  him ;  and  it  seems 
to  me  that  there  was  on  each  side  perfect  &irness  of  intention. 
.  To  this  I  may  add  expressly,  that  I  am  satisfied  that  the  testa- 
tor  signed  and  gave  the  note  under  the  impression  and  with  the 
intention  that  it  was  to  bind  him  legally  and  equitably,  and  not 
merely  in  honor.  It  is  of  course  a  very  different  question  whe- 
ther it  did  in  truth  bind  him  legally  or  equitably. 

Wsis,  then,  the  note  for  valuable  consideration?  Now,  it  may, 
I  think,  safely  be  said,  that,  most  clearly,  the  giving  of 
[*404]  *the  note  was  connected  with  the  lodot  due  from  Al- 
len ;  that  the  lOOOZ.  due  from  Allen,  and  Allen's  circum- 
stances, and  the  testator's  wish  that  Mr.  Goldsmith  should  have 
10007.  from  him  in  the  place  of  that  sum,  formed  his  motives  or  lea- 
sons  for  making  the  note,  or  part  of  those  motives  or  reasons.  So 
much  appears  certain ;  and  it  is,  I  repeat,  as  I  view  the  case,  con- 
sistent with  every  portion  of  the  evidence,  to  suppose  it  possible, 
that  the  testator,  independently  of  the  note  and  of  any  promise 
to  give  it,  held  himself  to  be,  and  in  fact  was,  under  an  equitable 
liability  to  make  good  the  10002L  to  Mr.  Gk>ldsmitb,  and  made^ 
therefore^  the  note  for  a  debt,  and  not  as  a  gift  Such  a  state  of 
things  appears  to  me,  upon  the  evidence,  fiurly  and  reasonably 
possible. 

The  note  is  expressed  on  the  face  of  it  to  be  "  for  value  re- 
ceived," a  circumstance,  which,  though  it  would  probably  not  be 
fit  to  lay  great  stress  upon  it^  ought  not  certainly  to  be  entirely 
disregarded. 
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Had  the .  testator  refused  to  -give  the  note,  had  he  denied  his 
liabUity,  who,  upon  these  material^  can  venture  to  say  whether 
proceedings  would  not  have  been  taken,  on  the  exceptant's  part 
to  obtain  and  preserve  evidence,  now  not  obtainable,  or  directly 
to  recover  the  money,  which  the  note  (considered  as  valid  and 
binding)  prevented?  Who  shall  venture  to  say  what  the  result 
or  effect  of  those  proceedings^  if  any,  would  have  been  ?  Not 
merely  did  the  testator  prevent  further  investigation  and  pres- 
sure, as  against  himself  and  Allen,  by  giving  the  note,  but  he 
continued  in  the  same  course,  continued  to  impress  on  the  mind 
of  the  expeptant  the  notion  that  the  testator  considered  the  note 
binding  on  him,  by  paying  from  time  to  time  (the  evidence,  I 
think,  proving  that  the  testator  paid  the  exceptant  &oin  time  to 
time)  interest  upon  it  The  testator  is  dead:  Allen  is  dead. 
Neither  can  now  be  examined  or  interrogated. 

An  obscurity  hangs  over  the  case,  which,  but  for  the 
*note,  might  have  been  dispelled  or  prevented  from  [*405] 
arising.  In  such  a  state  of  things,  whether  legal  rules 
or  equitable  rules  ought  to  be  deemed  to  govern  the  case,  what 
IS  the  proper  presumption,  from  the  circumstantial  evidence,  in 
considering  the  question  of  the  validity  or  invalidity  of  the  note 
on  the  ground  of  the  existence  or  non-ejtistence  of  valuable  con« 
sideration  ?  In  my  opinion,  it  is  against  those  who  allege  that 
the  note  was  nudum  pactum^  and  is  in  &vor  of  the  proposition, 
that  the  testator,  independently  of  the  note  and  of  any  promise 
to  give  it,  was  equitably  liable  to  Mr.  Goldsmith  for  the  10002. 

If  the  mere  production  of  the  note,  with  proof  of  the  testator's 
signature,  did  not  make  a  prima  facie  case  for  the  exceptant,  I 
think  that  the  special  circumstances  in  evidence  have  done  so. 
I  conceive^  that,  this  prima  facie  case  not  having  been  displaced 
or  met,  the  proper  conclusion  is,  to  treat  the  note  as  given  under 
a  correct  and  well-founded  belief  on  the  testator's  part^  that  he 
had  become  liable  in  equity  to  make  good  to  the  exceptant  the 
amount  of  Allen's  debt,  and,  therefore,  for  value.  The  conse- 
quence is,  that  I  must  admit  the  claim. 


405  CASES  IN  CHANCERY. 


1846.— PaBsiBgtiam  y.  Selbj. 


Passingham  V.  Selbt. 

1846 :  Feb.  12th;  Harch  6th. 

X  debtor  oonvejed  real  and  penonal  estate  to  a  trustee  for  sale,  with  a  dedaration 
that  the  proceeds  of  the  sale  Bhould  be  applied  by  the  trustee  in  satisfaction  and 
discharge  of  the  several  debts  and  sums  of  money,  mentioned  in  the  schedule  to 
the  conveyance,  **  and  now  remaining  justly  due  and  owing"  by  the  debtor  to 
the  persons  named  in  the  schedule,  **  acoordmg  to  the  priority,  nature,  and  spe- 
cialty of  such  debts  respectively:" — Edd,  upon  the  construction  of  the  whole  in- 
strument, that  a  bond-debt  mentioned  in  the  schedule,  with  interest,  (the  prind- 
pal  and  interest  not  exceeding  the  penalty  of  the  bond,)  was  payable  in  priority 
to  a  simple  contract  debt  mentioned  in  the  schedule. 

By  a  bond,  dated  the  22d  May,  1805,  Bobert  Passingliam  be- 
came bound  to  Jonathan  Passingham  in  the  penal  sum  of  5000Z. 
for  payment  to  the  latter,  as  the  surviving  trustee  of  the  obligor's 
marriage  settlement,  of  a  sum  of  2500J1  on  the  22d  November 
then  next  ensuing.  The.  26002.  formed  part  of  a  trust  fund,  in 
which,  under  the  settlement,  the  settlor's  younger  children  took 

an  interest,  and  which  he  had  borrowed  of  the  trustees. 
[^406]        *By  an  indenture  of  assignment  and  release,  dated 

16th  January,  1806,  (the  release  being  grounded  on  a 
previous  lease  for  a  year,)  made  between  Bobert  Passingham  of  the 
first  part,  Townsend  Ince  of,  the  second  part,  and  Stephen  Leeke, 
a  mortgagee  of  parts  of  the  estates  thereinafter  mentioned,  of  the 
third  part,  reciting;  that  the  said  Bobert  Passingham  was  seized 
of  or  well  entitled  to  the  fee-simple  and  inheritance  of  and  in  the 
manor,  messuages,  lands,  and  hereditaments  therein  particularly 
mentioned,  subject  to  certain  mortgages,  and  that  he  was  pos- 
sessed of  the  several  personal  securities  therein  mentioned;  and 
reciting,  that  the  said  Bobert  Passingham  stood  indebted  to  the 
several  persons  named  in  the  schedule  thereunder  written  in 
the  sums  of  money  therein  particularly  set  forth,  exclusive  of 
the  principal  and  interest  due  on  the  mortgages  and  securities 
therein  recited ;  and  reciting,  that,  in  order  to  provide  for  the 
payment  and  satis&ction  of  all  the  said  mortgages  and  incum- 
brances, and  of  the  other  debts  and  demands  so  due  from  the 
said  Bobert  Passingham  as  aforesaid,  and,  after  payment  and 
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satisfaction  thereof,  to  make  some  settlement  and  provision  for 
the  support  and  maintenance  of  his  children  thereinafter  named, 
in  manner  and  by  the  means  thereinafter  expressed,  he  the  said 
Robert  Fassingham  had  proposed  and  agreed  to  convey  and  as- 
sign all  and  singular  the  said  manor,  messuages,  lands,  tene- 
ments, hereditaments,  moneys,  estate,  property,  and  effects  what- 
soever, which  he  was  then  seised  of  or  entitled  to  as  aforesaid, 
except  as  therein  mentioned,  unto  the  said  Townsend  Ince,  his 
heirs,  executors,  administrators,  and  assigns,  upon  the  trusts 
thereinaftier  declared;  it  was  by  the  said  indenture  witnessed, 
that,  in  pursuance  of  the  said  proposal,  &c.,  he  the  said  Bobert 
Fassingham  did  graht,  release,  and  confirm  unto  the  said  Town- 
send  Ince,  and  his  heirs,  all  that  the  said  manor,  &c.,  upon  trust, 
with  all  convenient  speed,  to  sell,  &c.,  and  stand  possessed  of  the 
proceeds,  upon  the.  trusts  thereinafter  contained ;  and 
the  said  Bobert  Fassingham  did  thereby  *aLso  assign  [*407] 
unto  the  said  T.  Ince,  his  executors  and  administrators, 
the  said  several  personal  securities,  and  all  interest  to  become 
due  thereon,  and  also  all  the  residue  or  surplus  of  the  money 
which  should  arise  and  be  produced  by  and  firom  the  sale  of  the 
mortgaged  premises,  after  payment  of  the  principal  sum  due  in 
respect  of  the  mortgage  and  the  interest  thereof,  to  hold  the  same 
to  the  said  Townsend  Ince,  his  executors,  administrators,  and 
assigns,  upon  the  trusts  thereinaftier  declared  The  declaration 
of  trusts  was  in  these  terms : — ''  That  the  net  moneys  which 
sh^l  arise  and  be  produced  by  and  from  the  sale  or  sales  of  the 
said  manor,  messuages,  lands,  hereditaments,  and  premises  hereby 
granted  and  released,  and  from  the  rents  and  profits  thereof  in 
the  meantime,  and  also  all  and  singular  the  debts,  moneys, 
sum  and  sums  of  money,  and  interest  herein  mentioned,  and 
intended  to  be  hereby  assigned  as  aforesaid,  after  deducting 
and  paying  all  such  costs,  charges,  and  expenses  as  aforesaid, 
and  also  iJl  costs,  charges,  aAd  expenses  incident  to  or  attend- 
ing the  recovery  and  receiving  the  said  debts  and  moneys  here- 
inbefore mentioned  to  be  hereby  assigned,  or  otherwise  in  or 
about  the  execution  or  performance  of  the  trusts  hereby  de- 
dared,  and  after  payment  and  satis&ction  of  the  said  principal 
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moneys  and  interest  secured  bj  the  said  mortgages^  shall  be  paid 
and  applied  by  the  said  Townsend  Inoe,  his  heirs,  executors,  or 
administrators,  in  satisfaction  and  discharge  of  the  several  debts 
and  sums  of  money  mentioned  and  set  forth  in  the  schedule  here- 
under written,  and  now  remaining  jusily  due  and  owing  by  and 
£rom  the  said  Robert  Passingham  to  the  several  persons  named 
in  the  said  schedule,  according  to  the  priority,  nature,  and  spe- 
cialty of  such  debts  reapectiv^y,  and,  after  full  payment  and 
satisfiu^tion  thereoj^  and  subject  thereto,  then,  as  to  all  the  sur- 
plus of  such  moneys,  in  trust  that  the  same  shall  be  placed  out 

and  invested  by  the  said  Townsend  Ince  in  the  manner 
[*408]    and  upon  the  trusts  herein  declared."    Then  ^followed 

certain  trusts  for  the  benefit  of  Bobert  Passingham  and 
his  &mily. 

The  schedule  referred  to  in  this  indenture  contained  the  fol- 
lowing (amongst  other)  items : — 

To  Stephen  Leeke  and  Henry  Potts,  on  joint  bond       £      s.  cL 
of  Townsend  Ince  and  Bobert  Passingham        .     2200    0    0 

Messrs.  William  Jones  and  Hughes,  on  joint  note 
of  ditto  and  ditto      .        .        .        .        '.        .      500    0    0 

Interest  thereon  from  5th  November,  1801,  de- 
ducting Mr.  Davis's  draft  for  982.  Is.  and  inte- 
rest   

To  Mr.  Johnston,  of  Tattenhall,  on  joint  bond  of 
Col.  Ince  and  Bobert  Passingham     .        .        .      200    0    0 

To  J.  Passinyham^  Enquire,  as  surviving  trustee  un- 
der the  marriage  settlement  of  Robert  Pa^ssingkam^ 
and  Mizabeth  Ince,  his  late  vn/e,  on  bond     .        .     2588  14    9 

To  Mr.  Thomas  Bobinson,  of  Duke-street,  Gros- 
venor-square,  £2200  Navy  5t  per  cents  and  in- . 
terest  from  5th  January,  1805  .        .        .    2200    0    0 

To  Mr.  William  Nodes,  on  bond,  and  interest  from 
25th  June,  1801       ...*...      200    0    0 

To  Mr.  Wingfield,  of  Chester       .        .        .        .        50    0    0 

lb  the  balance  of  Messrs,  Manley  and  Low^s  several 
bills  of  costs  as  delivered  up  to  the  80  A  Sqpt,  1805      837    0    2 
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To  Ae  amount  of  their  hills  not  yet  ddivered 

To  Mr.  Wynne,  of  Mold 107    0    6 

«  «  «  «  * 

To  the  balance  due  to  Messrs.  Phillips  &  Ellis,  of 
Rathyn,  on  account  of  the  porchase  of  Craig 
Carrion 

Th6  bill  was  filed  some  years  ago  by  the  widow  and 
•executrix  of  Jonathan  Passingham,  (now  represented    [*409] 
by  the  plaintiffs  Augustus  R  L.  Passingham  and  Fran- 
cis Passingham,)  on  behalf  of  herself  and  all  other  the  creditors 
of  Robert  Passingham,  for  the  purpose  of  having  the  trusts  of 
the  deed  carried  into  execution. 

The  Master,  by  his  report,  dated  the  6th  February,  1841,  ci- 
tified that  the  plaintifis,  as  the  personal  representatives  of  Jona- 
than Passingham,  were  entitled  to  the  benefit  of  the  said  inden- 
ture, and  to  the  trusts  thereof  in  respect  of  the  said  bond ;  and 
that  the  said  sum  of  25S8L  lis.  9dl  was  due  to  the  said  plaintifb 
as  such  personal  representatives.  And  the  Master  certified  that 
he  had  compute  interest  on  the  said  principal  sum  of  25002L 
fit)m  the  date  of  the  trust-deed  to  the  date  of  hi^  report,  and  that 
it  amounted  to  41501  Is.  4(2.,  which,  being  added  to  258821  14^. 
Odj  made  together  ^SQl.  2«.  Id ;  but  such  last-mentioned  sum 
exceeding  the  sum  of  500021,  being  the  amount  of  the  penalty  of 
the  bond,  he  found  that  the  sum  of  50002L  only  was  due  to  the 
plaintiffs  as  such  personal  repr^entatives.  The  Master  further 
certified,  that,  except  as  to  this  debt,  ho  person  named  in  the 
schedule  had  come  in  before  him.  ' 

By  a  subsequent  report,  the  Master  certified,  that,  since  his 
former  report^  a  claim  had  been  made  before  him  in  respect  of 
Messrs.  Manley  &  Lowe's  debt^  mentioned  in  the  schedule,  and 
that  he  had  allowed  the  claim  to  the  extent  of  9411 19^.  Id, 
(including  the  amount  of  the  further  bill  of  costs ;)  and  he  cer- 
tified, that  the  claimants,  Messrs.  Lowe,  as  simple  contract  cred- 
itors, were  entitied  to  the  benefit  of  the  trust-deed  to  that  extent 

The  funds  available  for  the  purposes  of  the  trust  not  being 
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sufficient,  after  payment  of  the  cqets  of  this  suit,  to  satisfy  both 

'  the  before-mentioned  sums  of  5000L  and  947^  19^.  Id,  in  full^  a 

petition  was  presented  by  Messrs.  Lowe,  praying  a  declaration 

that  the  debts  mentioned  in  the  schedule  to  the  indenture  were 

payable  jpanjjossM. 
[*410]        *The  cause  now  came  on  for  hearing  for  farther 
directions,  and  on  the  petition. 

Mr.  Russdl  and  Mr.  Bichner^  for  the  plaintiffi. 

.  Sir  Francis  Simpkinson  and  Mr.  E.  F.  Smithy  for  Messrs.  Lowe. 
— ^First,  the  sum  of  25882.  14^.  9cL  is  alone  claimable  by  the 
plaintiff  under  the  deed.  The  instrument  is  merely  voluntary ; 
it  is  not  a  deed  to  which  any  of  the  creditors  are  parties,  or  by 
which,  in  consideration  of  sums  secured  to4hem,  they  profess  to 
release  the  debtor ;  and,  that  beiiig  so,  the  creditors  can  only  en* 
force  their  claims  in  the  wtxAs  of  the  deed.  The  debtor,  so  far 
froni  contemplating  the  payment  of  future  interest,  confines  the 
payments  to  the  sums  "  now"  due  to  the  different  creditors  fot 
principal  and  interest;  and  we -find  in  the  schedule  a  certain 
amount' stated  to  be  due  for  principal,  and  a  certain  amount  for 
interest  It  is  these  sums  which  sJone  are  provided  for  by  the 
deed.  The  settlor,  when  he  meant  to  provide  for  future  interest| 
as  in  the  case  of  the  mortgages,  used  expressions  for  that  pur- 
pose. 

Secondly,  the  plaintiff'  debt^  and  that  of  Mrs.  Lowe,  must  be 
paid  pari  passu.  The  trust  was  created  for  payment  of  the  debts 
while  the  debtor  was  living,  (in  which  case  there  is  no  priority 
amongst  debts,)  and  the  assets  are  equitable.  Unless,  therefore, 
the  deed  expressly  forbids  that  there  shall  be  an  equitable  distri- 
bution, thQ  assets  must  be  administered  equally.  The  word 
<*  priority"  certainly  occurs  in  the  deed,  but  it  probably  had  re- 
ference to  the  unpaid  purchase-money  of  the  Craig  Carrion  estate. 

Mr.  Parry,  Mr.  M  Q.  WkUe^  and  Mr.  Fleming  appeared  for 
other  parties. 
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In  the  QouTse  of  the  argament,  the  case  of  Hughes  v.  Wyniut  (a) 
was  mentioned. 

*Thb  Vicb-Chancbllob. — The  first  question  is  whe-  [*411] 
ther,  the  sum  of  5000^  (the  amount  of  the  penalty)  being 
reported  to  be  due  on  the  bond  of  22nd  May,  1805,  from  Mr.  Ro- 
bert Passingbam  to  Mr.  Jonathan  Passingham,  now  vested  in 
Messrs.  Augustus  Robert  Lloyd  Passingbam  and  Francis  Pas- 
singbam, .they  are  to  stand  as  creditors  under  the  trust-deed  of 
16th  January,  1806,  for  that  amount,  or  only  for  25881  14^.  9rf., 
the  sum  mentioned  with  reference  to  the  bond  in  the  schedule  to 
the  trust-deed.  Of  that  sum  it  seems  that  250021  consisted  of 
principal,  and  the  residue  of  interest 

I  have  considered  repeatedly  the  expression  of  the  whole  sche^ 
dule  and  the  language  of  the  deed,  which  must  have  been  care- 
lessly or  unskilfully  prepared,  and  1  am  of  opinion,  that,  accord- 
ing to  the  true  interpretation  of  the  deed,  the  payment  of  the 
principal  and  the  interest  due  and  to  accrue  due  on  the  bond,  (to 
the  extent,  at  least,  of  the  penalty,)  and  not  merely  the  258821 
14^.  9d  in  respect  of  the  bond,, was  intended  to  be  secured  and 
directed  by  the  deed ;  and  that,  therefore,  the  gentlemen  in  whom 
the  bond  is  vested  must  be  reckoned  as  creditors  for5000{.  The 
circumstance,  that,  before  the  date  of  the  trust-deed,  the  bond  had 
become  forfeited  at  law,  the  use  of  the  word  *'  debts"  in  the  trust- 
deed,  more  than  once,  and  the  manner  in  which  the  debt  or  de- 
mand of  Navy  61  per  Cents,  is  mentioned  in  the  schedule,  are 
not  the  only  grounds  on  which  I  found  this  opinion.  The  men- 
tion of  *'  interest''  in  various  parts  of  the  schedule  is  a  circum- 
stance to  be  observed,  but  not,  I  think,  of  weight,  when  the  other 
parts  of  the  instrmnent  ure  considered. 

Upon  the  other  reserved  question,  I  have  come  to  a  conclusion, 
with  more  difficulty  perhaps,  and,  perhaps,  with  some  reluctance 
— ^the  question,  namely,  whether  the  debt  of  50002!.  on  the  bond 
is  to  be  paid  in  full,  preferably  to  Messrs.  ManJey  &  Lowe's  aim- 
pie  contract  debt.  I  find  myself  obliged  to  say,  that  in  my  judg- 
ment it  must  be. 

(o)  1  MyL  ft  K.  20;  see  WoUen  ▼.  JfovdOA,  3  T.  ft  C.  204 
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[*412]  *Tlie  words  "  according  to  the  priority,  nature,  and 
specialty  of  such  debtd  respectively,"  must,  I  am  appre- 
hensive, have  some  operation  and  effect  attributed  to  them,  if 
reasonably  possible.  I  think  it  reasonably  possible  to  construe 
the  ^ words  as  intended  to  direct  payment  of  the  specialty  debts  in 
preference  to  the  simple  contract  debts ;  and  unless  so  construed, 
I  am  at  a  loss  to  conceive  what  operation  or  effect  can  be  attri- 
buted to  them.  The  word  "  priority,"  standing  alone,  might  be 
thought,  perhaps,  to  indicate  precedence  in  point  of  date  or  time ; 
(the  bond  precedes  the  simple  contract  debt  in  order  in  the  sche- 
dule ;)  but  (not  to  observe  on  the  lack  of  information  upon  the 
subject  of  date  or  time  in  the  schedule)  the  words  "  nature  and 
specialty"  seem  to  prohibit  that  interpretation  of  "priority«" 
I  think  that  I  cannot  refuse,  in  administering  the  funds  to  be  ad- 
ministered under  the  trust-deed,  to  direct  the  6000^.  to  be  paid 
in  full,  notwithstanding  that  there  may  so  not  be  enough  to  pay 
Messr&  Manley  k  Lowe's  simple  contract  debt 


HoBSON  t;.  Ferbaby. 

1846:  Febroary  14th,  ISth,  19th. 

Where  a  female  iniknt  had  been  made  a  ward  of  court)  and,  hi  oontemplaiion  of 
her  marriage,  terms  for  the  settlement  of  her  propertj  and  that  of  her  intended 
husband,  (which,  were  for  the  benefit  of  the  intended  husband  and  wife,  and  the  i»- 
8ue  of  the  marriage,)  had  been  approved  by  the  Master,  and  his  approval  had  been 
oonflnned  by  the  bourt,  it  was  held  not  to  be  competent  to  the  husband  and  mfby 
hj  delaying  the  marriage  till  after  the  wife  had  attained  her  minority,  and  enter- 
ing into  fresh  settlements,  to  defeat  the  settlement  of  the  Court 

Principles  on  which  the  Court  acts  in  relation  to  the  marriage  of  infimta  and  the 
aetUemont  of  their  property. 

John  Everatt,  by  his  will,  dated  the  IBth  June,  1827,  after 
giving  several  pecuniary  legacies  and  one-half  of  his  household 
furniture,  plate,  &c.,  to  his  wife,  devised,  and  bequeathed  all  his 
zeal  and  personal  estate  to  Sobert  Brown  (since  deoeased)  and 


CASES  m  CHANCERY.  412 

18d6. — ^Hobflon  t.  Ferrabj. 

the  plaintiff,  their  heirs,  executors,  administrators,  and  assigns, 
upon  trust  to  sell  and  dispose  of  the  real  and  personal  estate,  ex- 
cept the  Burnham  estate,  and,  after  pajring  his  just  debts,  &c.,  to 
lay  out  the  moneys  arising  by  the  ways  and  means  afore* 
said  in  the  ^government  funds,  &c.,  and  to  stand  posses-  [^413] 
sed  of  his  estate  at  Burnham,  the  said  trust  moneys  and 
secorities,  and  the  rents  and  dividends  thereof,  upon  trust  to  pay 
his  wife  an  annuity  of  6002.  for  her  life,  and,  subject  thereto,  upon 
trust  for  the  sole  use  and  benefit  of  his  daughter,  Abigail  Ev- 
eratty  and  such  other  child,  or  children  (if  any)  as  he  should  leave 
at  the  time  of  his  decease,  his,  her,  or  their  heirs,  executors,  ad- 
ministrators, and  assigns,  equally  to  be  divided  between  them, 
if  more  than  one,  as  tenants  in  common,  and  to  be  paid,  conveyed 
and  transferred  to  such  of  them  as  should  live  to  attain  the  age 
of  twenty-four  years,  as  and  when  they  should  severally  attain 
that  age;  and  in  case  one  only  should  live  to  attain  that  age, 
then  to  such  one  child  solely,  his  or  her  heirs,  executors,  admin- 
istrators, and  assigns. 

The  testator,  at  the  date  of  his  will,  had  one  child  only,  namely, 
Abigail.    He  had  afterwards  another  child,  Margaretta.    He  died 
in  April,  1831,  leaving  these  two  daughters  his  only  children, 
Borviving  him. 

Some  time  in  1841,  the  defendant,  John  Ferraby,  a  land-agent 
and  &rmer,  paid  his  addresses  to  Miss  Abigail  Everatt.  He  ul- 
timately made  her  an  offer  of  marriag|e,  which,  in  April,  1843, 
was  accepted  by  her,  and  the  match  was  approved  by  her  mo- 
ther. 

In  July,  1848,  the  plaintiff,  between  whom  and  Mrs.  Everatt 
and  Mr.  Ferraby  some  differences  had  existed,  filed  his  bill  against 
Mrs.  Everatt  and  her  daughters,  and  others,  for  the  purpose  of 
having  accounts  taken  of  the  testator's  estates,  and  of  making  the 
daughters  of  the  testator,  who  were  then  infants,  wards  of  court. 

In  this  suit,  Mr.  Ferraby  laid  before  the  Master  proposals  for 
a  settlement  on  his  marriage  with  Miss  Everatt;  and  the  Master, 
by  his  report,  dated  the^th  March,  1844,  after  finding  that  the 
marriage  proposed  between  Mr.  Ferraby  and  Miss   Everatt 
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[^414]    was  a  proper  marriage,  stated  *his  approval  of  the 
proposals  for  a  settlement  which  had  been  laid  before 
him. 

The  proposals  were  stated  by  the  Master  to  be  as  follows : — 
First,  in  regard  to  the  fortune  of  Miss  Everatt^  that  the  whole  of 
her  real  and  personal  estate  should  be  conveyed  or  assured  to 
trustees,  and  be  settled  upon  the  trusts  following ;  namely,  upon 
the  trust,  after  the  solemnization  of  the  marriaige,  subject  to  the 
payment  of  a  porportionate  part  of  the  annuities  charged  on  the 
property,  to  pay  one-fifth  of  the  clear  rents,  dividends,  interest, 
and  annual  income,  to  Mr.  Ferraby,  or  his  assigns,  for  his  life, 
subject  to  a  proviso  for  determining  such  life  interest  on  his  be- 
coming a  bankrupt ;  and  to  pay  the  remaining  four-fifths,  and 
(after  the  decease  or  other  determination  of  tbe  interest  of  Mr. 
Ferraby)  the  entirety  of  the  clear  rents  and  profits  of  the  trust 
property  and  premises,  to  Miss  Everatt  for  her  sole  and  sepa- 
rate use  and  benefit,  for  her  life,  independent  of  her  intended  or 
any  future  husband,  with  the  usual  restraint  on  alienation  during 
her  intended  or  any  future  coverture,  and,  subject  to  these  trusts, 
to  stand  seised  or  possessed  of  the  trust  estate,  in  trust  for  all  and 
every  or  any  one  or  more  exclusively  of  any  other  and  others  of 
the  child  or  children,  or  other  issue  of  the  marriage,  as  Miss  Ev- 
eratt, notwithstanding  her  intended  or  any  ftiture  coverture,  and 
whether  covert  or  sole,  should  by  deed  or  will  appoint :  in  de- 
fistult  of  such  appointment,  in  trust  for  all  and  every  the  child 
and  children  of  the  marriage,  who  being  a  son  or  sons  should  at- 
tain the  age  of  twenty -one  years,  or  being  a  daughter  or  daugh- 
ters should  attain  that  age  or  be  married,  &c. :  with  an  ultimate 
trust,  in  de&ult  of  any  children  or  other  issue  of  the  marriage 
living  to  attain  a  vested  interest  in  the  trust  property,  for  the 
benefit  of  Miss  Everatt,  her  heirs,  executors,  administrators,  and 
assigns  respectively,  in  case  she  should  survive  her  said  intended 
husband ;  or  for  her  testamentary  appointees,  or,  in  de- 
[*415]  fault  of  appointment,  *then  for  her  heirs  or  next  of  kin 
respectively,  exclusive  of  her  said  intended  husband,  in 
case  she  should  die  in  his  lifetime ;  but  with  a  power  for  Miss 
Everatt,  whether  there  should  be  children  or  other  issue  of  the 
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marriage  who  should  live  to  attain  vested  interests  or  not,  to  ap- 
point by  her  will  one  equal  fifth  part  or  share  of  the  trust  estate 
to  or  for  the  benefit  of  her  said  intended  husband  absolutely,  or 
for  any  less  interest.  Secondly,  in  regard  to  the  sum  of  6000?. 
the  property  of  Mr.  Ferraby,  that  he  should  settle  and  invest  that 
sum  in  the  naine  of  trustees  in  the  SI  per  Cent.  Consolidiated 
Bank  Annuities,  upon  the  trusts  following;  that  is  to  say,  in  trust, 
after  the  solemnization  of  the  marriage,  to  pay  the  dividends,  in- 
terest, and  annual  proceeds  to  him  or  his  assigns  fbi^his  life ;  then 
to  Miss  Everatt,  for  her  life,  in  case  she  should  survive  him ;  and, 
after  the  decease  of  the  survivor  of  them,  to  stand  possessed  of 
the  fund,  in  trust  for  all  and  every  the  child  or  children  of  the 
marriage,  who  being  a  son  or  sons  should  attain  the  age  of  twen- 
ty-one years,  or  being  a  daughter  or  daughters  should  attain  that 
age  or  be  married ;  and  in  case,  by  reason  of  there  being  le8^  than 
six  children  who  should  live  to  attain  a  vested  interest,  the  fund 
should  prove  more  than  sufficient  to  raise  1000^  for  each  child^ 
then  the  overplus  should  be  held  in  trust  for  Mr.  Ferraby  abso- 
lutely. Then  followed  the  provisions,  usual  in  such  cases,  for 
making  a  settlement  on  the  ward  in  the  event  of  her  second  mar- 
tiage. 

The  report  of  the  Master  approving  these  proposals  was  con- 
firmed  by  an  order,  bearing  date  the  day  after  the  report,  viz. 
the  29th  March,  1844.  A  reference  was  then  made  to  the  Mas- 
ter  to  approve  of  a  settlement  based  on  these  proposals;  and  at 
the  same  time  draft  settlements  were  furnished  to  Mr.  Ferraby. 
He^  however,  objected  to  a  proposal  made  by  the  plaintiff  to  be- 
come a  trustee  under  the  settlement,  and,  in  consequence  of  such 
objection,  further  proceedings  in  the  Master's  Office  were  sus- 
pended; 

*0n  the  15th  May,  1844,  Miss  Everatt  attained  her    [*416] 
majority.    On  the  21st  May  she  executed  settlements, 
of  that  date,  of  her  real  and  personal  estate.    On  the  23rd  May 
she  was  married  to  Mr.  Ferraby;  and  due  time  there  was  issue 
of  the  marriage. 

In  July,  1844,  the  present  bill,  which  was  supplemental  to  the 
former  bill,  was  filed  by  thd  plaintiff  against  Mr,  and  Mis.  Fer- 
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raby,  the  trustees  under  the  settlements  of  May,  1844,  Mrs.  Ev- 
eratt,  and  others,  praying  that  it  might  be  referred  to  the  Mas* 
ter,  to  inquire  whether  the  settlements  which  had  been  executed 
were  consistent  with  the  proposals  which  had  been  laid  before 
the  Master,  and,  if  they  should  be  found  not  to  be  so,  then  that 
they  might  be  reformed. 

By  one  of  the  instruments  of  May,  1844,  Mrs.  Ferraby's  real 
estate  was  conveyed  to  trustees  and  their  heirs,  to  the  use  of  such 
person  or  persons,  for  such  estate  or  estates,  &c.,  as  she  should  by 
deed  or  will,  whether  sole  or  covertj  appoint;  and,  in  default  of 
such  appointment,  in  trust  for  Mrs.  Fer^aby  and  her  heirs,  but  so 
that  during  her  life  she  should  receive  the  rents  and  profits  to 
her  separate  use. 

By  the  other  instrument  of  the  same  date,  Mrs.  Ferraby's  per- 
sonal property  was  settled  in  the  same  manner,  generally,  as  her 
property  had  been  proposed  to  be  settled  before  the  Master. 
There  were,  however,  some  variations,  as,  for  instance,  the  pow- 
er  to  appoint  to  the  children  in  the  lifetiipe  of  the  husband  and 
wife  was  made  a  joint  power,  exerciseable  by  them,  notwithstand- 
ing that  the  husband's  interest  in  one*fifth  of  the  rents  might  have 
determined  by  his  bankruptcy.  The  power,  also,  of  advancing 
the  children  was  with  the  joint  consent  of  husband  and  wife, 

With  respect  to  the  60001  the  property  of  the  husband,  the 
last^mentioned  instrument,  afler  reciting  the  proposals  made  be- 
fore the  Master  for  the  settlement  of  that  sum  as  before  stated, 

contained  the  following  recital :— "  And  whereas  the  said 
[*417]    Abigail  Everatt^  having  attained  her  age  of  *twenty  one 

years,  and  having  thereby  become  sole  and  absolute  mis- 
tress of  her  person  and  property,  hath  thought  proper  to  repudi- 
ate and  disclaim  the  said  settlement  so  proposed  to  be  made  of 
her  said  property,  and  to  release  and  discharge  the  said  John  Fer- 
raby  from  his  said  proposals  to  settle  the  said  sum  of  60002,  upon 
such  trusts  as  aforesaid,  and  from  all  liability  in  respect  thereof; 
and  a,ccordingly  it  hath  been  agreed  *  ♦  *  *  ♦ 
that  jie  the  said  John  Ferraby  should  be  henceforth  wholly 
and  absolutely  released  and  discharged  fix)m  settling  the  said 
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sum  of  6000L  or  any  other  sum  or  stuns  of  money,  upon  such 
trusts  as  aforesaid,  or  upon  any  other  trusts,  for  the  bend&t  of 
her  the  said  Abigail  Everatt  or  the  issue  of  the  said  intended 
marriage."  Then  followed  this  release :  "  She  the  said  Abigail 
Everatt  doth  hereby  release  him  the  said  John  Ferraby  from  all 
such  liability  accordingly,  and  doth  hereby  agree  and  declare 
that  his  said  intended  marriage  is  not  intended  to  operate,  and 
shall  not  be  deemed  or  taken,  as  a  consideration  for  or  as  a  ground 
for  enforcing  the  execution  of  the  proposals  so  made  by  him  the 
said  John  Ferraby  for  the  settlement  of  the  real  and  personal  es- 
tate  of  her  the  said  Abigail  Everatt,  or  of  the  said  sum  of  60007. 
80  originally  agreed  to  be  settled  by  him  the  said  John  Ferraby 


Mr.  W^ffwn^  Mr.  Bacon,  and  Mr.  Okuse,  for  the  plaintifiE)  said, 
that,  if  the  settlements  of  May,  1844,  were  allowed  to  stand,  the 
precedent  would  be  very  injurious  towards  of  court  The  con- 
sequence would  be,  in  many  instances,  that  a  designing  person, 
after  engaging  the  affections  of  a  ward,  and  after  ascertaining; 
from  the  proceedings  in  the  Master's  Office,  the  extent  of  the  ward's 
property,  might,  on  the  eve  of  marriage,  make  any  contract  he 
pleased,  in  regard  to  the  ward's  property,  for  his  own  benefit. 
But  the  Court  woud  not  allow  such  a  surprise  upon  the  ward,  nor 
such  an  advantage  to  be  taken  of  the  proceedings  of  the 
*Court  It  was  questionable  whether  the  course  that  had  [^418] 
been  taken  did  not  amounttoacontempt  of  court  Besides, 
the  issue  of  the  marriage  were  interested  under  the  settlement  pro- 
posed before  the  Master;  and,  admitting  that  the  wife  might  re- 
lease the  husband  from  his  responsibilities  under  that  settlement^ 
could  she  release  him  as  regarded  the  issue  of  the  marriage? 
Neither  the  wife  nor  the  husband  had  a  right  to  disappoint  the 
issue.  They  cited  A7um.{a)  Stackpok  v.  BeaumiOnt,{b)  Hodges  v. 
Hodge8,{c)  Austen  v.  Halsey,{d)  In  re  Donnej{e)  Long  v.  Long,{g) 

(a)  a  T«b  sen.  S'TL  Q)  3  Yea  89.  (c)  4  a  &  Fin.  389. 

(d)  2  Sim.  a  &  123,  n.  («)  2  UoOoy,  48a  (9)  2  &  ft  &  119. 
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and  as  to  the  rights  (^ihe  issae,  Qrovea  y.  Cbrie,(a)  Ds  la  Oorde 
V.  Lenipriere.Q>) 

Mr.  RusseU  and  Mr.  Zeoc^  for  the  defendant  John  Feiraby. — 
The  defendants  all  take  the  same  view  of  Mr.  Ferraby's  conduct, 
and  are  satisfied  that  the  course  that  has  been  taken  is  for  the 
benefit  of  all  parties  beneficially  concerned.  There  is  no  impu- 
tation on  this  defendant's  character.  Thete  are  only  three  ca- 
ses in  which  the  Court  has  jurisdiction  to  set  aside  settlements 
of  this  nature  :  1.  Where  the  ward  is  still  an  infant;  2.  Where 
there  having  been  a  contract  or  agreement  for  marriage  on  cer- 
tain terms,  the  marriage  takes  place,  and  the  parties  afterwards 
endeavour  to  come  to  a  different  arrangement.  In  such  case  the 
marriage  has  taken  place  on  the  footing  of  the  contract,  and  the 
Court  will  give  effect  to  the  contract,  whether  the  parties  are  of 
age  or  not :  Luders  v.  Anstey  ;(c)  3.  Where  the  Court  has  posses^ 
sion  of  that  fund,  which,  but  for  the  marriage  contract,  would 
become  the  property  of  the  husband.  Prima  fotcie^  mar- 
[*419]  riage  is  the  gift  of  the  wife's  ^property  to  the  husband* 
The  settlement  approved  by  the  Court  has  power  only 
as  the  settlement  of  the  husband,  though  the  husband  can  reduce 
the  fimd  into  possession  only  by  consent  of  the  wife,  and  the  Court 
puts  him  upon  terms.  In  Long  v.  Long^  the  fund  was  in  courts 
and  though  a  settlement  was  executed  after  the  wife  came  of  ag^ 
yet  the  fund  was  never  reduced  into  possession.  The  husband 
died.  It  was  competent  to  the  wife,  claiming  against  the  settle- 
ment, to  insist  on  the  circumstance,  that  she  had  never  consented 
to  have  the  fund  paid  out  of  court  Austen  v.  Hdlsey  goes  no 
further.  Lord'  Eldon  there  said,  that  he  wished  it  to  be  under- 
stood, that,  though  a  female  ward  of  court,  when  of  age,  might 
make  whatever  settlement  of  her  property  she  pleased,  yet  that, 
where  this  was  not  done,  her  property  would  never  be  discharged 
finom  the  protection  of  the  Court,  except  by  the  order  of  the 
Court;  and,  consequently,  until  such  proceeding,  she  and  her 
property  must  always  be  considered  as  having  the  protection  of 

(a)  1  Keen,  132.  (5)  6  Bmt.  344.  (e)  4  Vea  601. 
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the  Ck>urt  still  around  her.  These  are  the  otdy  authorities  which 
in  the  slightest  degree  bear  against  this  defendant  The  cases  of 
contempt  are  wholly  inapplicable.  In  this  case  a  treaty  of  mar- 
riage took  place  in  1848,  before  the  bill  was  filed.  It  was  pre* 
vented  from  being  completed  by  the  conduct  of  the  plaintiff, 
who  insisted  on  being  a  trustee.  The  bill  is  filed, — ^the  lady  is 
made  a  ward  of  Court^ — ^proposals  for  a  settlement  are  laid  be- 
fore the  Aiaster,  and  the  proposals  are  approved ;  they  are  after- 
wards formally  abandoned  by  the  parties  interested,  on  the 
ground  that  the  plaintiff  still  insists  on  being  a  trustee.  Is  that 
not  a  fiur  gjoojid  of  abandonment?  If  the  parties  are  adverse 
to  the  plaintiff,  and  have  reasonable  ground  to  think  that  his  trus- 
teeship will  not  be  to  their  advantage,  why  should  that  evil  be 
inflicted  upon  them?  The  objection  is  not  merely  that  of  the 
husband ;  he  is  supported  by  the  wife's  mother  and  her  solicitor. 
Then,  has  the  wife,  consistently  with  the  authorities, 
p6wer,  on  coming  *of  age,  to  repudiate  the  proposals  [^420] 
made  before  the  Master,  and  to  make  a  settlement  of 
her  property  in  the  manner  she  thinks  best  ?  We  submit  that 
she  has  clearly  that  power.  The  principles  of  the  cases  cited  do 
not  apply  where  the  property  belongs  to  the  wife  to  her  separate 
use.  Subject  to  the  annuity  to  the  testatoi's  widow,  the  pro- 
perty in  this  case  is  so  given  to  the  wife.  No  settlement  of  it  by 
the  Court,  during  her  minority,  could  have  had  the  least  effect 
upon  it:  upon  her  coming  of  age  she  could  have  repudiated  it. 
In  Simson  v.  J<mes^{a)  Sir  John  Lecxh  said,  that,  whatever  doubts 
might  formerly  have  been  entertained  on  the  subject^  he  took  it 
to  be  clear,  that  the  real  estate  of  a  female  in&nt  would  not  be 
bound  by  a  settlement  made  with  the  approbation  of  the  Court; 
and  it  appeared  to  him  to  follow,  that  the  same  principle  was 
applicable  to  personal  estate  settled  to  her  separate  use.  In  that 
case  the  female  infant  was  entitled  to  a  leasehold  estate  to  her 
seperate  use,  and,  by  the  settlement  made  on  her  marriage  a.^  a 
ward  of  courts  the  trustees  had  power  to  sell  the  leasehold:  Sir 
John  Leach^  however,  held,  that  this  power  could  not  be  exercised 

(a)  2  R.  ft  K.  33S,  377. 
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during  her  minority.  The  principles  of  that  case  aie  applicable 
here.  If  not,  it  comes  to  the  question,  whether,  when  a  person 
is  once  made  a  ward  of  court,  that  person  is  deprived  during  the 
rest  of  life  of  the  exercise  of  free  agency. 

As  to  the  600021  of  the  husband,  it  cannot  reasonably  be  sug- 
gested that  the  Court  has  jurisdiction  to  compel  the  settlement 
of  it  The  only  question  is  as  to  the  property  of  the  ward.  The 
Court  does  not  act  on  the  ground  of  contract,  but  on  the  ground 
of  contract)  but  on  the  ground  of  protection  to  infimts;  and  it 
may  well  say  that  the  infant  shall  not  marry  unless  certain  things 
are  done  for  the  infant's  protection  during  minoiH^,  Even  if 
the  Court  acted  on  the  ground  of  contract,  there  is  no 
[*421]  contract,  in  this  case  with  the  plaintiS  *[?%«  yio^- 
CtumceBor  referred  to  JOrury  v.  Drurj/{a)  and  Choke  v. 
Fryer.m 

Mr.  CMmcmdeley,  for  the  defendant  Mrs.  Ferraby,  referred,  in 
the  course  of  his  argument,  to  the  case  of  Adamson  v.  Armi- 
tage^{c)  as  to  the  construction  of  the  words  ''  sole  use"  in  a  wilL 
[Ths  Vice-ChanceOor. — ^A  case  might  arise  in  which  the  words 
''  sole  use,"  applied  to  a  class  of  men  and  women,  might  not  be 
held  indiscriminately  applicable  to  each.] 

Upon  this  point  several  other  cases  were  mentioned.(c{) 

Mr.  Hid^  for  the  infint  child  of  Mr.  and  Mrs.  Feiraby. 

Sir  Francis  Simjphinaon  and  Mr.  Anstey^  for  the  defendant 
Mrs.  Everatt 

Mr.  Swanaion  ana  Mr.  (hrJcriea^  for  the  executors  of  the  de- 
ceased trustees. 

Mr.  Qiffard^  for  other  parties. 

(a)  Bua  Oo.  litt  36,  b^  n.  7.  (5)  1  Hiu«^  iML 

(e)  19  Yea.  416 ;  Q.  Coop.,  d.  283 ;  see  ante,  pp.  78,  83. 

(d)  1  liadcL  199;  7  Sim.  482;  12  Sim.  178;  4  Mji  A  Or.  403/  8  HoDi,  D.,  k 
D.480. 
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The  Yick-Chancellob. — I  consider  that  this  may  poasibl  j 
be  a  fit  case  for  a  compromise.  As  far  as  the  interests  of  the  in- 
fimt  and  of  the  husband  and  wife  are  concerned,  it  may  be  com- 
petent to  the  Court  to  allow  that  course.  I  can  conceive  that  it 
may  not  be  beneficial  to  Mr.  Ferraby  or  his  fiunily  to  tie  up 
9000L  of  his  property;  but  if  an  offer  of  this  kind  were  made, 
namely,  to  charge  Mr.  Ferraby's  estates,  or  even  his  as 
sets,  aflier  his  death,  with  *6000^  and  to  settle  the  Bum-  [*422] 
ham  jQurm  in  the  same  manner  as  the  lady's  personal  es- 
tate, the  Court  might  be  disposed  to  entertain  it 

The  counsel  for  Mr.  Ferraby  asked  for  time  to  consider  the 
matter. 

The  Yige-Chancsllor. — One  possible  view  of  this  case  is, 
that  a  contempt  was  committed  by  all  or  some  of  the  parties  in 
the  interval  between  the  28th  March  and  the  wife's  majority, 
Another  view  may  be,  that  the  pro^rty  given  by  the  fiither's 
will  was  not  given  to  his  children  to  their  separare  use.  Ano- 
ther view  may  be,  that  Mr.  Ferraby  may  have  entered  into  a  con- 
tract with  the  Court,  binding  at  all  events  on  himself  and  which 
he  could  not  assist  another  party  in  breaking  through.  Another 
view  may  be,  that,  whatever  may  become  of  the  real  and  per- 
0onal  property  of  the  wife,  the  husband  may  be  firmly  and  effec- 
tually bound  to  the  Court  and  to  his  wife  and  children  in  respect 
of  the  6OOO2: 

On  a  subsequent  day  Mr.  Wigram  having  been  hei^  in  reply, 
Mr.  Ferraby's  counsel  consented  to  enter  into  a  compromise 
founded  on  the  suggestion  of  the  Vice-ChanceUor. 

Feb.  19ft. — ^Thb  Yige-Chancellob. — The  manner  in  which 
the  distinct  portion  of  these  causes  relating  to  the  marriage  set- 
tlement of  Mrs.  Ferraby  was  treated  at  the  bar  during  the  latter 
part  of  the  sitting  of  the  Court  on  Tuesday,  appears  to  me  to 
render  it  right  towards  the  parties  and  the  public  that  I  should 
state  my  view  of  it  more  at  large  than  after  the  arrangement  by 
way  of  compxomiaei  which|  with  the  sanction  of  the  Court,  had 
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been  made,  I  had  deemed  it  necessary  or  desirable  to  do.    The 
matter  stands  thus: — 

Miss  Abigail  Everatt,  a  young  lady  bom  on  the  15th 
[*428J  or  *16th  May,  1828,  was  a  ward  of  this  Court,  as  being 
a  party  to  the  cause  oiHdbson  v.  Everatt^  a  suit  institu- 
ted reasonably  and  honestly,  as  the  plaintiff  says,  vezatiously 
and  dishonestly,  as  others  say,  by  her  surviving  guardian,  the 
surviving  trustee  and  executor  of  her  &ther's  will,  for  the  pur- 
pose, or  ostensible  purpose,  of  having  the  accounts  of  the  trust 
property  taken.  Her  fortune  is  represented,  and  probably  with 
accuracy,  as  amountiDg  in  value  to  more  than  15,00021  An  at- 
tachment had,  it  seems,  previously  to  the  suit^  been  formed  be* 
tween  the  young  lady  and  Mr.  Ferraby.  Its  course  did  not  at 
first  run  smooth :  Mr  Hobson,  reasonably  or  otherwise,  had  at 
one  time  objected.  But  so  it  was,  that,  in  the  cause,  an  order 
was,  upon  Mr.  Ferraby's  petition,  obtained  in  November,  1848, 
referring  it  to  a  Master,  than  whom  a  better  for  the  purpose,  in 
any  respect,  could  not  have  been  selected,  to  consider  of  the  pro- 
prietv  of  the  proposed  marriage,  and,  should  it  be  Approved,  then 
to  approve  of  a  settlement  in  the  usual  "manner. 

Ailer  some  delay,  reasonably  or  otherwise  occasioned,  Mr. 
Farrer  made  his  report,  dated  28th  March,  1844,  approving  of 
the  marriage,  and  of  a  settlement,  according  to  certain  proposals, 
which  the  Master  also  approved,  and  which  I  need  not  say  were 
prudent  and  sensible,  and  &ir  and  proper,  sul^ect  to  the  remark, 
that  the  t^rms  were  more  favorable,  perhaps,  to  the  husband 
than  I  should  have  expected.  This  report  was,  by  order  made 
on  the  following  day,  upon  the  petition  of  Mr.  Ferraby,  confirmed, 
with  the  usual  reference  back  to  the  Master,  and  the  usual  con- 
ditional permission  to  marry. 

It  appears  that  there  had  been  fiunily  quarrels.  I  say  "  fisimily 
quarrels,"  because  Mr.  Hobson  was  a  cousin  of  the  young  lady's 
&ther.  Mr.  Hobson,  whether  with  or  without  reason,  was  not 
much  liked,  and  not  much  trusted,  by  the  young  lady's  mother 
or  by  Mr.  Ferraby,  and  was  and  is  accused,  justly  or 
[*424]  unjustly,  of  having  conunitted  *some  breaches  of  trust. 
Mr.  Hobson,  nevertheless,  wisely  or  unwisely,  properly 
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or  otherwise,  wisfaed  to  be  a  trustee  of  the  intended  settlement^ 
and  proposed  himself  for  the  purpose  before  the  Master. 

This  proposal,  which  the  Master,  however,  did  not  finally  de- 
termine on  approving,  seems  to  have  given  umbrage  and  dis- 
quietude to  Mr.  Ferraby  and  Mrs.  Everatt,  or  one  of  them, — a 
displeasure  not  mitigated  by  the  dislike  which  I  must  take  Mr. 
Ferraby  in  truth  to  have  felt  within  himself  of  the  propbsals  con- 
firmed by  the  Court  upon  his  own  petition.  In  this  state  of 
their  feelings,  instead  of  applying  to  the  Master  or  the  Court,  in 
order  to  prevent  Mr.  Hobson  from  becoming  a  trustee  or  other- 
wise, the  course  taken  by  Mr.  Ferraby  and  Mrs.  Everatt  and  her 
solicitor  is  thus:  they  resolve  on  desisting  from  all  further  pro- 
ceedings under  the  order,  on  having  settlements  materially  dif- 
ferent from  the  proposals  prepared,  on  having  those  different 
settlements  executed  upon  the  majority  of  Miss  Everatt^  and  a 
marriiige  between  her  and  Mr.  Ferraby  then  taking  place  on  that 
footing. 

This  arrangment  is  ,made  during  her  minority.    Whether 

known  or  unknown  to  Mr.  Hobson,  he  never  concurred  in  it  or 

♦  

sanctioned  it;  but  Mr.  Ferraby  and  Mrs.  Everatt  and  her  solici- 
tor act  upon  it  during  the  minority.  Miss  Everatt  attains  her 
majority  on  the  14th  or  15th  May,  1844.  Within  a  few  days 
afterwards,  the  settlements,  widely  differing,  as  I  have  said,  from 
the  proposals,  and  begun  to  be  prepared,  as  I  am  satisfied,  dur- 
ing the  minority,  are  executed,  and  on  the  2Srd  of  that  month 
the  marriage  takes  place. 

The  difference  between  the  settlements  and  the  proposals  waflj 
this:  that  whereas,  by  the  proposals,  the  whole  of  Miss  Everatt*s 
fortune,  real  and  personal,  was  to  be  settled  on  herself  and  her 
husband  and  issue,  together  with  60002.  to  be  contributed  by  the 
husband;  by  the  settlements,  her  personal  estate  was  set- 
tled in  a  manner  *not  wholly,  but  partially  and  objec-  [*425] 
tionably,  different ;  the  fee-simple  of  her  real  estate  was 
vested  in  her  for  her  separate  use  absolutely,  without  any  re- 
Btrainti  and  the  husband  was  released  fiK>m  the  6000Z.  and  seided 
nothing. 

This  state  of  things  having  been  brought  under  the  view  of 
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the  CoartbyMr.  Hobson,  not  without  some  ftB8iBtano&— I  am  not 
sure  whether  intended — ^from  his  opponents,  seemed  to  me  to 
raise  several  questions.  The  first  I  thought  was,  whether  the 
conduct  of  Mr.  Ferraby,  Mrs.  Everatt^  and  the  solicitor  of  Mrs. 
Everatt,  during  the  interval  between  the  order  of  March,  1844, 
and  the  end  of  the  minority,  did  not  amount  to  a  contempt  of 
this  Court  on  the  part  of  some  or  one  or  all  of  those  three  per- 
SODS.  That  it  was  impossible  not  to  feel  strong  disapprobation 
of  such  a  line  of  conduct^  and  not  to  be  surprised  by  it^  or  that 
Mrs.  Ferraby  must  be  considered  as  having  acted,  in  all  that  re- 
lated to  her  property,  and  with  regard  to  all  considerations  of  a 
pecuniary  nature,  under 'the  influence,  the  direction,  and  the 
guidance  of  Mr.  Ferraby  and  Mrs.  Everatt^  or  one  of  them,  of 
course  I  did  not  doubt. 

The  question  of  contempt  was,  however,  different ;  bot^  even  in 
that  view,  the  case  struck  me  so  forcibly  as  a  strong  (not  to  say 
gross)  case  of  concert,  during  Miss  Everatt's  minority,  to  inter- 
cept improperly  and  defeat  the  declared  intention  and  confirmed 
provisions  of  the  Court  as  to  its  ward,  to  substitute  other  provi- 
sion far  less  advantageous  to  the  ward  and  her  children,  and  to 
have  celebrated,  at  the  very  commencement  of  her  majority, 
upon  one  set  of  terms,  that  marriage  which  the  Court  had  sano 
tioned  for  her  upon  another  set  of  terms,  that  the  course  which, 
after  full  argument^  I  had  determined  on  taking  wa8>  to  order 
Mr.  Ferraby,  Mrs.  Everatt^  and  her  solicitor,  to  i^ow  cause  why 
they  should  not  be  committed  for  contempt,  in  order  that  the 
point — ^in  my  judgment  a  most  serious  one,  as  affecting  the  pub- 
lic 86  well  as  the  particular  parties — might  be  thoroughly 
[*426]  investigated.  I  remain  clearly  of  opinion  *that  the  right 
course  was  so,  and,  but  for  the  arrangement  that  I  shall 
mention,  would  now  be  so.  Whether  the  matter  would  or  would 
not  have  ended  in  a  committal, — ^whether  a  case  of  contempt 
would  would  not  have  ultimately  been  established, — ^I  cannot^ 
of  course,  certainly  say. 

The  next  question  was,  whether,  assuming  that  there  was  not 
or  that  there  was  a  contempt,  I  could,  in  the  suits  before  me^  act 
upon  the  whole  or  any  part  of  Mr&  Ferraby's  property,  as  not 
bound  by  the  settlements.    The  young  lady,  wheilier  under- 
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BtaDding  or  not  understanding  their  effect  and  consequences,  had 
been  permitted  to  execute  th^m,  as  I  hare  said,  before  marriage^ 
and  when  of  full  age.  She  does  not,  in  either  of  these  suits,  upon 
the  pleadings,  ask,  nor  bj  her  counsel  at  the  bar  did  she  ask,  to 
be  relieved,  wholly  or  partially,  from  those  settlements :  and  I 
could  not,  I  thought,  in  such  a  state  of  circumstances,  act  against 
them  in  these  suits,  or  either  of  them,  so  iar  as  aiiy  part  of  her 
property  was  concerned.  I  was,  however,  of  opinion,  that,  had 
she  filed  a  bill  by  her  next  friend,  for  the  purpose  of  being  re* 
lieved  against  the  deeds,  and  substituting  for  them  settlements 
in  conformity  with  Mr.  Farrer's  report,  she  would  have  been  en- 
titled  to  that  relief.  Whether  such  a  bill  would  ever  be  filed,  it 
was  of  course  impossible  for  me  to  foretell;  but  that,  either  dur- 
ing her  present  coverture,  or,  in  the  event  of  her  becoming  a 
widow,  during  her  widowhood,  or  in  the  case  of  her  marrying 
hereafter,  during  any  future  coverture,  such  a  bill  might  be  filed, 
was  plainly  a  very  possible  event,  whether  the  youngjady's  real 
estate  should  or  should  not  haVe  been  incumbered;  and  if  it  should 
have  been  sold,  whatever  might  have  become  of  the  purchase- 
money.  In  the  meantime  it  would  have  been  probably  not  unfit 
to  have  regard  to  the  possibility  of  such  a  suit,  when  considering 
how  the  legal  title  of  the  young  lady's  property  ought  to  be 
dealt  with. 

The  next  question  was  .whether  Mr.  Ferraby  was 
bound  *wholly,  or  to  any  extent,  by  the  report  of  Mr.  [*42T1 
Farrer,  and  the  order  confirming  it  made  on  Mr.  Ferra- 
by's  petition,  or  whether  that  report  and  order  were  to  be  consid- 
ered as  of  no  force  against  him  in'  the  events  that  had  happened. 
It  was  not  necessary  to  say  whether  a  state  of  circumstances 
might  not  have  arisen  or  existed,  in  which  he  might,  without  the 
sanction  or  interposition  or  privity  of  the  court,  have  been  dis- 
charged firom  the  effect  of  the  report  and  order.  The  point  for 
oonsideration  was,  whether,  in  the  events  that  bad  occurred,  in 
the  circumstances  that  did  exist,  he  had  ever  been  so  discharged ; 
and  I  was  of  opinion  th^  he  had  not.  Those  proceedings,  in 
my  opinion,  constituted,  or  were  equivalent  to,  an  eflfectual  con- 
tract on  his  part  with  the  Gourt,  aetiifg  on  behalf,  not  6nly  of 
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its  ward,  but  of  ihe  children  of  tbat  ward-— children  connderedi. 
it  may  be,  by  the  C!oart  solely  fi>r  the  sake  of  the  ward,  solely 
on  account  of  tiie  ward,  but  still  considered  by  the  Court,  and 
objects  of  its  provision  and  care.  The  Court,  upon  the  expeo* 
tation  first,  and  upon  the  ikith  afterwards,  of  that  contract,  al- 
lowed  a  course  of  action,  deeply  affecting  the  interests  of  its  ward, 
which  otherwise  it  mighty  and  probably  would  have,  prohibited 
and  prevented.  It  was  entitled  to  expect^  to  believe,  to  trust, 
that  such  a  course  of  proceeding  as  that  which  is  proved,  and 
by  Mr.  Ferraby  avowed,  to  have  taken  place  between  the  end 
of  March,  1844,  and  the  marriage  of  its  ward  on  the  28rd  May, 
1844,  or  at  least  between  the  end  of  March,  1844,  and  the  end  of 
the  minority,  which  terminated  between  the  18th  and  the  16th 
May,  1844,  would  not  take  place,  would  not  be  wished  to  take 
place,  would  not  be  permited  by  any  professional  or  unprofessi- 
onal gentleman  to  take  place,  without  its  sanction  and  mthout 
its  knowledge.  The  matter  was  so  transacted,  that^  in  my  opin- 
ion, neither  on  grounds  of  private  equity,  nor  on  grounds  of  gen^ 
eral  policy,  oould  Mr.  Ferraby  be  heaxd,  for  any  eflfectual  pur* 

pose,  tQ  say,  as  against  the  issue  of  his  marriage  at  leasl^ 
{*428]    either  that  the  marriage  was  not  *to  be  considered  as  a 

marriage,  upon  a  treaty  of  which  the  approval  of  this 
Court  was  asked,  and  on  certain  terms,  but  only  on  certain  terma^ 
obtained ;  or  that  from  the  obligation  under  which  the  report  and 
the  order  placed  him  to  this  Courts  he  had  ever  been  discharged. 
Perhaps,  as  I  have  said,  had  a  different  course  been  pursued, 
he  might  have  attained  that  object  I  had  to  deal  with  the  ease 
as  it  stood — a  case  including  the  fitct,  that^  ibr  the  allied  rea- 
son,  that  Mr.  Hobson  desired  whether  properly  or  improperly, 
to  be  that  which,  without  the  approbation  of  the  Master  or  the 
Court)  he  could  not  be,  a  trustee  of  the  settlement  under  the 
order,  or  for  some  reasons  disclosed  or  undisdoeed,  it  was  at  a 
period  between  the  order  and  the  young  lady's  migority,  deter* 
imned  between  her  mother,  (who  was  not  her  guardian,)  the 
intended  husband,  and  the  mother's  solicitor,  that  all  prooeedr 
ings  under  the  order  should  be  dropped  or  stayed,  with  a  view 
to  defeat  the  order  without  any  communication  to  the  Courts 
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and  with  a  view  to  settlements^  differing  in  a  manner  greatly 
to  the  disadvantage  of  its  ward,  and  greatly  to  the  advantage 
of  tbe  intended  husband,  from  those  which  he  had  contracted 
with  the  Court  to  make,  being  substituted  for  them.  By  what 
influence  or  representations  the  mother  ooiild  have  been  in- 
duced to  sanction  such  a  transaction,  or  what  could  have  been 
the  notions  under  the  prevalence  of  which  her  solicitor  could 
have  been  induced  to  assist  in  it,  I  do  not  now  consider  it  useful 
to  inquire. 

It  was  contended,  that  the  wife,  having  expressed  no  dissatifl-> 
fiction,  could  not  be  relieved  against  the  transaction.  This,  as 
to  the  present  suit,  I  apprehend  was  true ;  and  how  the  matter 
might  stand  thereafter,  I  had  not  to  inquire.  But  the  issue  of 
the  marriage  stood,  as  I  have  said,  in  a  different  portion.  It  had 
been,  or  might  have  been,  argued,  that  the  wife  having,  when 
of  full  age  and  unmarried,  executed  the  deeds  which  she  did 
execute  the  husband  ought  not  to  be  held  to  his  part  of 
the  ^bargain,  her  part  of  it  having,  as  it  is  assumed,  [*429] 
been  withdrawn.  To  this  argument  I  could  not  accede. 
He  could  not  be  allowed  to  take  advantage  of  his  own  wrong, 
and  he  was  the  author,  or  one  of  the  authors,  of  those  deeds 
Nor  was  it  necessary  to  advert  to  the  cases  cited  in  Lloyd  Vi 
Lbyd^{a)  or  to  the  doctrine  there  reoognissed  by  Lord  Oattenham^ 
for  the  purpose  of  proving  that,  in  marriage  contracts,  there 
might  in  various  instances,  be  default  of  performance  on  one  sidci 
without  giving  the  other  any  title  to  be  discharged  or  relieved 
from  his  part  of  the  agreement 

There  might,  however,  possibly  have  been  a  difficulty  in  the 
way  of  charging  Mr.  Ferraby,  as  he  ought,  I  considered,  if  pos- 
sible, to  be  charg^  (in  fivor  of  the  iasue  of  the  marriage,  at  least,) 
with  the  6000iL  arising  from  the  doctrine  of  election.  It  was 
arguable,  that^  having  regard  to  the  form  and  nature  of  the  deeds 
executed,  the  issue  might  not  be  entitled  to  daim  any  benefit 
under  them  without  relinquishing  the  60001 ;  and  I  supposed  the 
property  actually  settled  upon  the  issue  to  be  #orth  more  than 
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0OOOJL  That  question  of  election  I  should  have  wished  to  have 
argued  on  their  behalf  as  well  as  another  (if  it  is  another)  ques* 
tion,  namely,  whether  the  interest  given  to  Mr.  Ferrabj,  by  the 
deeds  of  May,  1844,  in  his  wife's  property,  ought  to  be  applied 
by  the  Court  for  the  purpose  of  compensating,  as  far  as  might 
be,  the  issue  of  the  marriage  for  that  of  which'  the  deeds  deprived 
them :  nor  would  I  have  declined  to  hear  it  argued  whether  Mr. 
Ferraby  was  or  was  not  liable  to  make  good  to  the  issue  of  Mrs. 
Ferraby  the  value  of  the  capital  of  her  property,  to  the  extent 
of  their  interests  under  the  proposals. 

Whatever  the  decree  might  have  been,  it  would  have  been, 
right  to  take  care  that  it  should  be  expressed  to  be  without  pre- 
judice to  the  question,  whether  Mrs.  Ferraby  was 
[*^480]  *bound  by  the  deeds  of  May,  1844,  and  to  attend  to  the 
mode  of  dealing  with  the  legal  title  of  her  property, 
xealand  personal. 

Upon  reflection,  I  continue  to  think,  that^  so  fiur  as  I  had  form- 
ed an  opinion  upon  the  case,  that  opinion  was  correct  But  the 
views  which  I  took  of  it  were  more  than  enough  to  render  it  fit, 
in  my  judgment,  to  recommend  a  compromise  to  the  considera* 
tion  of  the  counsel  of  Mr.  and  Mrs.  Ferraby  and  their  infant  child, 
— a  compromise  on  the  footing  of  adhering  to  the  proposal  ex- 
cept as  to  the  600021  and  of  securing  the  6000/  in  such  a  manner 
as  not  to  cramp  the  resources  of  Mr.  Ferraby,  or  cause  him  in- 
convenience or  expense ;  in  such  a  manner,  almost  in  truth,  as 
he  should  himself  point  out  To  this  suggestion  their  counsel 
apceded,  after  consulting  Mr.  and  Mrs.  Ferraby,  and  the  Couj^ 
confirmed  th^  compromise. 

Nothing,  however,  having  been  said  as  to  the  costs  of  so  much 
of  the  litigation  as  was  occasioned  by  the  deeds  of  May,  1844, 
the  C!ourt  having  taken  it  for  granted  that  Mr.  Ferraby  was  to 
pay  those  costs,  and  Mr.  Ferraby's  counsel  objecting,  the  Court 
deemed  it  right  to  aUbw  the  counsel  for  that  gentieman  and 
his  wife  and  child  to  withdraw  firom  the  compromise  if  they 
should  think  fit  This,  however  was  declined,  with  a  know- 
ledge that  the  Court  considered  it  not  to  affect  the  costs ;  and, 
Ihe  oompromiae  xenuiining^  these  coatp  £>rmed  the  subject  of  the 
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renewed,  and  repeated,  and  extended  discussion  of  Tuesday  last, 
to  which  I  have  referred, — a  discussion,  that,  I  repeat,  has  in  a 
manner  obliged  me  to  saj  more  of  the  case  than  I  had  any  wish 
to  say,  has  placed  me  under  the  necessity  of  stating,  or  rendered 
it  p^per  for  me  to  state,  as  I  now  do,  that  this  Court  views  with 
marked  and  unqualified  disapprobation  the  transaction  of  con- 
certing and  completing  the  deeds  of  May,  1844 — deeds  which, 
in  my  judgment,  it  was  the  duty  of  any  friend  of  Mrs.  Ferraby, 
conusant  of  the  matter,  to  advise  her  not  to  execute. 
This  I  say  apart  *from  any  notion  of  a  contempt  of  [*481] 
Court,  independently  of  any  mere  technical  view.  I  say 
it  on  on  the  broad  grounds  of  integrity  and  upright  dealing;  I 
say  it  upon  those  considerations  by  which  every  parent  in  this 
country  has  a  right  to  expect  that  a  Court  professing  to  protect 
the  orphan  and  the  helpless,  will  be  guided,  I  agree  that  this  is 
not  a  court  of  honor;  but  it  is  a  court  of  equity;  and  equity 
and  honor  are  sometimes,  as  here,  the  same. 

The  costs  of  this  portion  of  the  suit  ought  certainly,  as  between 
Mr.  Ferraby  and  Mrs.  Everatt,  rather  to  be  borne  by  him  thau 
her.  Certainly^  I  think  that  they  ought  not  to  fall  on  the  settled 
property.  There  remain  but  Mr.  Hobson  and  Mr.  Ferraby ;  and, 
whatever  may  have  been  Mr.  Hobson's  motives  in  filing  the  first 
bill,  whatever  may  have  been  his  conduct^  whether  correct  or  in- 
correct, in  the  trusteeship,  there  seems  to  me  no  ground  what^ 
ever,  no  color,  for  saying,  that  he  has  done  otherwise  than 
rightly  and  well  in  bringing  the  circumstances  attending  the  set«, 
tlements  of  1844  under  the  view  of  the  Court.  Of  course,  then, 
Mr.  Ferraby  must  pay  the  costs  of  so  much  of  the  litigation;  a 
conclusion  which  appeared  and  still  appears  to  me,  I  do  not 
merely  say  just  and  right|  but  most  manifestly  right,  and  most 
plainly  required  by  reason  and  justice. 

What  I  have  said  is  of  course  not  to  be  construed  as  extend- 
ing to  any  increase  of  costs  that  has  been  created  by  making 
Mrs.  Everatt  and  the  executors  of  Mr.  Brown  parties  to  Mr.  Hob- 
son's  second  bill.  That  follows  from  what  I  stated  on  Tuesday, 
and  from  the  very  nature  of  the  case. 

I  add,  that,  if  it  might  have  been,  it  is  not  now  material  tpin* 
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quire  who  is  the  guardian  ad  litem  and  who  the  solicitor  of  the 
infimt  child  of  Mrs.  Ferraby.  I  should  grieve  to  doubt,  and  t 
do  not  doubt,  that  every  member  of  this  profession  is  well  aware 
of  the  obligation,  and  responsibilities  attached  to  those  who  act 
for  persons  unable  to  act  for  themselves. 


[*482]  *OOCKSHOTT  v.  COCKSHOTT. 

1846:  Jon.  20th. 

EMoto  ftnr  life  by  impUcatioii  in  real  and  personal  estate. 

Hbnrt  Cockshott,  by  his  will,  dated  the  7th  October,  1842, 
in  which  he  described  himself  as  a  farmer,  of  Cringles,  in  the 
West  Biding  of  Yorkshire,  gave  and  bequeathed  to  his  four 
daughters,  Mary,  Ann,  Grace,  and  Hannah  Cockshott,  the  sum  of 
120021  to  be  equally  divided  between  them,  share  and  share  alike, 
after  the  death  of  his  wife,  Margaret  Cockshott,  or  so  long  as  she 
continued  his  widow;  but  should  60Z.  or  602.  during  his  wife^s 
widowhood,  or  before  her  death,  be  of  any  service  to  any  of  his 
said  daughters  to  promote  their  wel&re  in  the  world,  he  empow- 
ered his  executors  thereinafter  mentioned  to  pay  the  said  sums 
to  each  of  his  said  daughters  according  to  their  own  discretion. 
Should  any  of  his  said  daughters  die  without  child  or  children, 
the  share  of  money  left  to  her  to  be  equally  divided  amcmg  his 
surviving  daughters.    Should  his  daughter  Ann  die  before  she 
could  possess  the  sum  of  money  left  to  her  in  that  his  last  will, 
he  then  willed,  that  her  child,  Martha  Cockshott,  should  have  his 
daughter  Ann's  share  of  money.    iSe  likewise  further  willed, 
that  his  estate  at  Addingham  and  his  estate  at  Bradley  be  given 
to  his  sons,  Thomas,  John,  Henry,  and  Lister  Cockshott,  their 
heirs  and  assigns,  as  tennants  in  common,  and  not  as  joint -ten* 
ants,  but  not  to  be  put  in  possession  of  the  said  estates  so  long 
as  his  wife  Margaret  Cockshott  kept  his  widow.    He  likewise  fur- 
ther willed,  that  all  his  moneys  and  securities  for  moneys,  to- 
geth^  with  all  his  household  ftumiturei  goodn^  and  ^ttels  of  eveiy 
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descriptioQ,  together  with  all  the  farmiog-stock  found  upon  the 
fBLvm  and  premises  that  he  then  oocupied  at  Cringles,  should  he 
equally  divided  between  his  four  said  sons,  their  heirs  and  as- 
signs, share  and  share  alike,  at  the  death  of  his  said  wife  Mar- 
garet; or,  should  she  not  remain  his  widow,  then  his 
four  said  sods  should  take  possession  of  *the  same.  He  [*43S] 
likewise  further  willed,  that  the  tenant  right  of  the  farm 
which  he  then  oocupied  at  Cringles,  with  the  approbation  of  the 
Earl  of  Thanet,  he  gives  to  his  two  sons,  John  and  Henry  Cockr 
shott,  at  the  death  of  his  said  wife  Margaret,  or  when  she  ceased 
to  be  his  widow.  Should  his  son  Thomas  Cockahott  at  any 
time  take  a  &Tm  after  his  decease,  he  urgently  requested  his  exe- 
cutors to  advance  his  son  Thomas. 100/.  out  of  the  share  of  pror 
perty  left  to  him  in  that  his  last  will.  Should  his  wife  Margaret 
give  up  the  ^m  which  he  then  occupied  at  Cringles,  either 
through  choice  or  increasing  infirmities,  he  willed  that  the  sfiid 
sons,  from  and  out  of  his  estates  at  Addingham  and  Bradleyi 
•hould  pay  her  fix>m  year  to  year  the  sum  of  2^^  per  annum,  so 
long  as  she  continued  his  widow. 

The  testator  died  on  the  28th  November,  1842,  leaving  his 
widow,  Margaret  Cockshott,  and  eight  children  surviving  him. 
.  The  bill  was  filed  by  three  of  the  children,  two  of  whom  wer^ 
infimts,  against  the  executors,  the  widow,  and  the  heir-at-law, 
Thomas  Cockshott,  praying  that  the  trusts  of  the  will  might  be 
carried  into  execution,  and  for  a  receiver  of  the  real  and  per- 
sonal estate ;  and  the  only  question  at  the  hearing  was,  whether 
the  testator's  widow  was  entitled  to  an  interest  for  her  life  or 
widowhood  in  the  real  and  personal  estate. 

Mr.  StvansUm  and  Mr.  BoUeSj  fox  the  plaantifBa,  contended,  that 
the  four  sons  to  whom  the  residue  was  given  were  entitled  to  im- 
mediate interests  in  everything  that  was  not  specifically  disposed 
of,  and  here  nothing  was  given  expressly  to  the  widow. . 

Mr.  Wigram^  for  the  heir-at-law,  referred  to  BhckweB  v.  Btdl{a) 

(a)  1  Keen,  Ha.    See  Jamum  <m  WiUb^  a  H. 
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[^484]    *Mr.  Bichner  and  Mr.  Oreme^  for  the  execQU>rB» 

Mr.  Biusdl^  for  the  widow. 

The  coansel  for  the  widow  and  the  heir  having  consented  that 
Everything  arising  on  the  will  should  be  decided  in  this  snit^ 

Thb  Yick-Ohakcellor  said — ^My  opinion  would  have  been 
'dear  (according  to  general  principles)  that  the  intention  of  the 
testator  was  to  give  the  widow  an  estate  during  her  widowhood, 
for  her  own  benefit,  in  the  real  and  personal  estate,  but  for  the 
expression  used  in  regard  to  the  payment  of  251  a  year  to  her 
out  of  the  Addingham  and  Bradley  estates^  in  case  she  should 
give  up  the  farm  at  Cringles.  That  is  the  only  part  of  the  will 
which  tends  to  throw  doubt  on  the  construction.  Comparing, 
therefore,  the  different  parts  of  the  will,  I  must  see  which  pari 
preponderates  as  to  expression  of  intention,  and  I  think  the  for> 
mer  part  greatly.  There  was  probably  a  forgetfulness  in  the 
testator,  when  he  came  to  the  latter  part  of  the  will,  as  to  what 
had  already  been  done  with  the  estates  at  Addingham  and  Brad- 
ley. As  the  widow  has  not  at  present  given  up  the  farm  at 
Cringles,  it  is  unnecessary  to  say  what  would  be  the  effect  of  her 
doing  so  with  reference  to  those  two  estates. 

-  It  being  admitted  that  the  widow  has  not  married,  and  has  not  given  up  tfao 
farm  which  the  testator  oooapied  at  Cringles  when  he  miade  his  will,  but  is  in  pos- 
session thereof  Declare,  that^  until  she  die  or  marry,  or  give  up  the  &rm,  she  is  en- 
titled to  the  possession  of  the  real  and  personal  estate  beneficiallj,  without  prejudice 
to  anj  question  as  to  the  construction  of  the  will  if  she  shall  glre  up  the  fiom  at 
Cringles,  and  without  prejudice  to  any  question  as  to  dower. 
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*JaOQT7SS  V.  CHAMBBBa  [*4S6] 

1846:  Jan.  17,  19th,  3lBt 

▲  testator,  at  the  time  of  his  death,  was  entitled  to  120  shares  in  the  Great  West- 
em  Baflway  Gompanj.  For  thirtj-eight  of  these  he  had  been  an  original  sob- 
scriber,  and  had  signed  the  Parliamentary  contract,  undertaking  to  pay  the 
amount  subscribed  within  ten  years  to  the  directors  to  be  appointed  by  the  Rail- 
way Act  The  remaining  eighty-two  shares  had  been  purchased  by  him  as  scrip. 
By  the  act,  which  was  passed  in  his  lifetime,  the  directors  had  power  to  compel 
payment  of  the  moneys  subscribed,  and  alsof  to  make  calls,  and  to  enforce  the 
payment  of  such  calls  by  action,  or  otherwise  to  declare  the  shares  forfeited,  and 
to  sell  the  shares.  The  act  also  gave  the  proprietors  of  shares  the  right  of  sale 
and  transfer ;  declaring,  in  effect,  that  the  vendor  ceased  to  be  liable  for  calls 
after  a  proper  memorial  of  such  sale  and  transfer.  All  the  calls  had  not  been  paid 
on  the  shares  at  the  time  of  the  testator's  death.  After  his  death,  the  company 
passed  a  resolution,  declaring  that  the  proprietors  of  shares  should  be  entitled  to 
two  new  quarter  shares  in  respect  of  each  whole  share.  By  his  will,  the  testator 
had  bequeathed  thirty  shares  to  A.  and  thirty  shares  to  B.,  declaring  that  the 
legades  should  not  be  deemed  specific  so  as  to  be  capable  of  ademption : — Beldf 
first,  that  the  legatees  were  entitled  to  the  income  of  the  shares  from  the  deatli> 
of  the  testator;  secondly,  that  the  legatees  were  not  entitled  to  a  proportional 
number  of  new  quarter  shares ;  thirdly,  that  the  legatees  were  not  entitled  to  have 
the  deposits  and  calls  on  the  new  quarter  shares,  or  the  calls  due  on  the  eighty-two 
whole  shares,  or  (semble)  the  calls  due  on  the  thirty-eight  original  shares  paid  out 
of  the  testator's  general  estate;  fourthly,  that  the  legatees,  and  not  the  executors, 
had  the  right  of  electing  out  of  which  class  of  shares  their  legacies  should  be  de- 
livered to  thent 

If  a  testator,  dying  solvent^  bequeaths  to  A«  a  giyen  number  of  articles  forming  part 
of  a  stock  of  articles  of  the  same  description,  as  for  instance,  if  he  has  twenty 
horses  in  his  stable^  and  bequeaths  to  A.  six  of  them,  A.  has  the  right  of  seleo- 
tion. 

W.  S.  Jacques,  being  an  original  subscriber  for  thirty-eight 
shares  in  the  Great  Western  Bailway,  signed  the  parliamentary 
undertaking,  dated  the  17th  February,  1835,  by  which  he  un- 
dertook to  pay  the  amount  subscribed  for  each  share  within  ten 
years  from  the  date  of  the  deed,  in  such  sums  and  at  such  times 
and  places  as,  until  the  passing  of  the  Railway  Act,  should  be 
required  by  the  directors  for  the  time  being  engaged  in  conduct- 
ing the  said  undertaking,  and,  after  the  passing  of  the  said  act  or 
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acts,  as  the  directors  authorized  hjMxe  act  or  acts  should  direct 
or  appoint. 

Jacques  afterwards  purchased  eighty-two  scrip  shares  in  the 
same  undertaking. 

The  Stat  5  &  6  WilL  4,  a  cvii.,  establishbg  The  Great  Wes^ 
tern  Bailwaj  Company,  was  passed  in  August,  1885.  Under 
the  provisions  of  the  act,  Mr.  Jacques  received  certificates  both 
in  respect  of  the  thirty-eight  shares  originally  subscribed  for  by 
him,  and  the  eighty-two  subsequently  purchased  shares,  making 
in  all  120  sharea 

By  the  terms  of  the  act,  the  directors  have  the  usual 
[*4S6]  powers  of  compelling  payment  of  the  subscriptions,  *and 
making  and  compelling  payment  of  calls ;  and  they  have 
power^  under  certain  r^trictions,  in  case  of  non-payment^  to 
declare  the  shares  to  be  forfeited,  and  to  sell  them.  The  pro- 
prietors, however,  have  power  to  sell  and  transfer  their  shares, 
but  the  vendor  is  liable  to  all  calls  until  a  memorial  of  such  sale 
and  transfer  is  duly  entered.(a) 

(a)  By  the  ISlst  section  of  the  statate,  it  is  exwcted,  that  the  soTenl  parties  who 
hare  suhecribed  or  shall  sabscribe  towards  the  undertaking  shall  pay  the  sums  re- 
BpectiTely  subscribed  for,  or  Such  parts  or  proportions  thereof  as  diall  flx>m  time  to 
time  be  called  ibr  by  the  directors,  at  such  times  and  places,  and  to  such  person  as 
iOiall  be  directed  by  the  directors;  and,  in  case  any  party  shall  neglect  or  refuse  to 
pay  the  money  so  subscribed  fbr,  power  is  given  to  the  directors  to  sue  fiir  and  re- 
cover the  same  in  any  court  of  law  or  equi^. 

By  the  163rd  section,  power  is  given  to  the  directors  ftoin  time  to  time  to  make 
such*  calls  of  money  fix>m  the  subscribers  to  and  proprietors  of  the  said  undertaking 
for  the  time  being,  to  defray  the  expenses  of  the  same,  as  they  from  tune  to  time 
shall  find  necessary,  subject  to  the  restrictions  as  |p  the  amount  of  calla,  kc ,  men- 
tioned in  the  act;  and,  if  any  owner  or  proprietor  for  the  time  being  of  any  share 
shall  neglect  or  refuse  to  pay  his  rateable  proportion  of  the  money  called  for,  power 
is  given  to  the  company  to  sue  for  and  recover  the  same  in  any  of  his  MaJesty^s 
courts  of  record  in  the  manner  mentioned  in  the  act^  or  the  directors  may  declare 
the  shares  belonging  to  such  owner  to  befoifoited.  and  order  such  shares  to  be  sold. 

By  the  168th  section,  it  is  made  lawftil  for  the  several  proprietors  of  shares  and 
their  respective  executors^  Aa,  to  sell  and  dispose  of  any  shares  to  :which  they  shall 
be  entitied  therein,  subject  to  the  rules  and  conditions  mentioned  in  the  same  sec- 
tion, one  of  which  is,  that  the  derk  of  the  company  shall  enter  a  memorial  of  the 
transfer  and  sale  in  a  book  to  be  kept  for  that  purpose:  and,  until  sudi  memorial 
■hall  be  made  and  entered,  the  seller  shall  remain  and  be  held  liable  forall  ftttora  oalla. 
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Mr.  Jacques,  being  in  poaseBsion  of  the  120  shares,  by  his  will, 
dated  the  2d  February,  1846,  appointed  H.  Chambers  and  S.  B. 
Adams  to  be  his  executors;  and  he  gave  to  H.  Chambers  and  S. 
B.  Adams,  their  executors,  administrators,  and  assigns,  thirty 
whole  shares  in  the  Great  Western  Bailway,  upon  trust,  during 
the  joint  lives  of  his  son  Francis  Jacques  and  Ann  his 
wife,  to  pay  the  interest  or  dividends  thereof  for  *the  [*437] 
separate  use  of  Ann  Jacquee^  without  power  of  anticipa- 
tion, and,  after  the  death  of  Francis  Jacques,  to  pay  the  same  to. 
Ann  Jacques,  for  her  life,  and  after  her  death  to  divide  the  sharea 
between  her  children  in  the  manner  mentioned  in  the  will.  The 
testator  then  bequeathed  to  another  person  thirty  Great  Western 
BailVay  shares.  He  then  gave  the  rest,  residue,  and  remainder 
which  should  remain  (after  satisfying  the  aforesaid  devises  and 
bequests,  and  his  debts,  funeral  and  testamentary  expenses)  of 
his  real  and  personal  estate  and  effects  of  or  to  which  he  should 
be  possessed  or  entitled,  to  John  Jacques  and  Francis  Jacques^ 
as  tenants  in  common.  He  then  declared  as  follows : — "  I  ed« 
dare  that  the  legacies  of  railway  shares  hereinbefore  given  shall  not 
be  deemed  specific,  so  as  to  be  capable  of  ademption ;  and  that,  if 
I  should  not  have  a  sufficient  quantity  of  such  shares  at  the  time 
of  my  decease  to  answer  the  said  legacies,  the  deficiency  shall  be 
raised  out  of  my  estate  for  the  benefit  of  the  legatees  respec- 
tively." 

The  testator  died  a  few  weeks  afl^r  the  date  of  his  will,  pes* 
sessed  of  the  above-mentioned  shares.  His  will  was  proved  by 
his  executors. 

In  August,  1845,  the  Great  Western  Bailway  Company  passed 
a  resolution,  declaring  that  the  proprietors  of  shares  should  be 
entitled  to  two  quarter  shares  in  respect  of  each  whole  share, 
and  that  21  lOs,  should  be  paid  in  respect  of  each  such  new  quar* 
ter  share  on  the  8th  October  next;  and  ia  case  the  whole  num* 
ber  of  shares  were  not  accepted,  and  the  deposit  paid  thereon 
within  one  month  after  the  ofier  should  have  been  made,  the  dii 
rectors  should  be  authorized  to  appropriate  or  dispose  of  the  re- 
mainder, in  such  manner  as  they  might  consider  best^  for  the 
benefit  of  the  compai^. 
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The  executors  accepted  all  the  neiV^  quarter  shares,  and  paid 
all  the  sums  payable  in  respect  of  them  out  of  the  testator's  as- 
sets. 

The  bill  was  filed  by  the  infismt  children  of  Francis 
[*4:S8]    *Jacques  and  Ann,  his  wife,  for  the  purpose  of  obtain- 
ing a  declaration  of  their  rights  as  to  the  legacy  of  the 
railway  shares.  ,  ^ 

It  appeared,  from  the  answer  of  the  executors,  and  was  not 
diluted,  that  the  original  shares  were  liable  to  a  further  call  of 
20t  each. 

Upon  the  new  shares,  21 10s,  only  had  been  paid,  but  it  was 
admitted  that  they  were  at  a  premium. 

The  questions  at  the  hearing  were,  first,  whether  the  legacy 
to  the  plaintifis  was  specific,  so  as  to  entitle  them  to  the  produce 
of  the  shares  from  the  death  of  the  testator ;  secondly,  whether 
the  plaintifis  were  entitled  to  the  new  quarter  shares ;  thirdly, 
whether  the  deposit  of  21  lOs.  on  the  quarter  shares,  and  the  fu- 
ture call  on  those  shares  and  on  the  original  shares,  were  to  be 
paid  out  of  the  testator^s  general  assets. 

Mr.  Russell  and  Mr.  Selwyn,  for  the  plaintifib,  contended  that 
the  bequests  of  the  railway  shares  were  specific,  with  the  distinc- 
tion that  they  were  not  to  be  capable  of  ademption.  The  testa- 
tor intended  the  legatees  to  have  all  the  advantages  and  none  of 
the  disadvantages  of  specific  legatees.  If  the  legacies  were  spe- 
cific, the  legatees  were  entitled  to  the  produce  of  the  shares  ^m 
the  death  of  the  testator.  They  were  also  necessarily  entitled  to 
the  accretions.  Then,  with  respect  to  the  calls,  they  were  a  debt 
which  the  testator  had  contracted  to  pay  by  instalments  at  the 
will  of  the  company,  and  his  estate  was  liable  to  pay  that  debt 
as  well  as  any  other :  JShunt  v.  HipJcins,{a)  [The  Vice-CkanocOor, 
— Suppose  these  instalments  to  be  never  called  fot?]  Then  the 
testator's  estate  gains  a  benefit ;  but  it  is  clearly  liaJble  for  future 
calls :  fh/Jer  v.  Fyler.{b) 

Mr.  Bolt  appeared  for  the  tenant  for  life. 

(a>1Sim.61.  (ft)  2  BiOlw.  Cai.  813. 
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♦Mr.  SUntonj  for  the  executors.  [♦489] 

Mr.  Wigram  and  Mr.  Nevinson,  for  the  residuary  legatees. — 
First,  the  legacy  to  the  plaintiff  is  demonstrative  only,  and  not 
specific.  The  strongest  case  that  can  be  cited  on  the  other  side 
is  Hoakinff  v.  Ntcholb  ,-(0)  but  there  the  gift  was  out  of  a  specific 
fund :  here  the  deficiency  in  the  legacy,  if  any,  is  to  be  made 
good  "  out  of  my  estate."  Secondly,  the  new  quarter  shares  were 
accepted  by  the  executors  for  the  benefit  of  the  testator's  estate 
generally,  and  the  assent  to  the  plaintiff'  legacies  was  not  given 
until  after  such  acceptance.  They  are,  therefore,  not  entitled  to 
the  accretions.  Thirdly,  in  Bbunt  v.  Hipkinsj  the  act  of  Parlia- 
ment was  not  passed  until  two  years  after  the  testator's  death.  If 
that  case  is  applicable  at  all,  it  can  only  apply  to  the  thirty-eight 
shares  for  which  the  testator  was  an  original  subscriber,  and 
|]ot  to  the  other  eighty-two  shares.  We  submit,  however,  that, 
upon  the  true  construction  of  the  contract  of  February,  18S5, 
the  testator  was  not,  at  the  time  of  his  death,  personally  liable 
for  payment  of  calls  which  had  not  then  been  made.  It  was  not 
clear  that  they  ever  would  be  made.  The  liability  to  such  calls 
was  not  a  debt,  but  an  onus  attached  to  the  shares.  In  Ftfkr  v. 
I\fkr,  the  question  was  not  between  the  parties  claiming  under 
the  testator,  but  between  the  Company  on  the  one  hand  and  the 
testator's  estate  on  the  other. 

The  Vux-CTianceHor,  in  the  course  of  the  argument,  said  that 
looking  at  the  act  of  Parliament  only,  it  did  not  appear,  that,  af- 
ter a  transfer  of  shares,  the  person  transferring  was  liable  for 
calls. 

The  Vicb-Chancellob. — ^My  impression  is,  that,  upon  the 
true  construction  of  this  will,  as  the  testator  had,  when  he  made 
his  will,  more  than  sixty  whole  shares  standing  in  his  name, 
which  continued  standing  in  his  name  at  his  decease, 
*the  legacy  is  to  be  considered  in  effect  as  specific :  there-    [^440] 

(ii)iT.ftaaa4/ia. 
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fore  the  income  from  the  death  follows  the  shares.  It  is  plain, 
also,  that  the  accretions  belong  to  the  shares,  sabject  to  the 
question,  whether  it  should  be  referred  to  the  Master  to  in- 
quire  whether  it  will  be  for  the  benefit  of  the  infimts  to  take  them ; 
but  those  who  take  the  accretions  must  pay  for  them.  The  onlj 
question  remaining  is,  whether,  as  to  any  of  the  sixty  shares^  the 
general  estate  is  to  pay  the  unpaid  money,  and  if  it  is,  how  that 
is  to  be  arranged  with  reference  to  the  thirty-eight  and  eighty- 
two  shares. 

I  am  of  opinion,  that,  as  to  the  eighty-two  shares,  the  princi- 
ple of  BburU  v.  HipJdns  does  not  apply.  Every  call  made  since 
the  testator's  death  in  respect  of  those.shares  must  be  borne  by 
those  shares.  The  question  upon  the  thirty-eight  shares  is  very 
difficult  to  distinguish  from  the  jioint  decided  in  Bhunt  y.  Hip* 
kins.  I  should  be  reluctant  to  decide  it  against  the  opinion  of 
the  learned  judge  who  heard  that  case.  The  question  may  not 
arise,  for,  if  the  executors  have  the  option  of  selecting  the  sixty 
shares  they  may  exercise  that  option  by  giving  the  sixty 
shares  out  of  the  eighty-two.  In  that  case  the  question  would 
not  arise.  I^  however,  the  legatees  have  the  option,  they  would 
have  the  right  to  exercise  it,  and  probably  would  exercise  it, 
thus :  namely,  each  legatee  of  the  thirty  shares  would  take  nine- 
teen of  the  thirty-eight  The  question  must  be  decided,  whether 
the  executors  or  the  legatees  have  the  right  of  selection. 

His  Honor  added,  that,  in  the  event  of  coming  to  the  conclu- 
sion that  the  legatees  had  the  right  o{  selection,  he  should  be 
disposed  to  recommend  the  question  that  had  arisen,  which  was 
analogous  to  the  question  in  Bhunt  v.  Hipkins,  to  be  taken  be- 
fore the  Lord  ChanceUor  upon  petition ;  the  petition  to  involve 
that  question  only. 

In  the  course  of  the  preceding  argument  the  Vioe-OkanoeUor 

put  this  point,  namely,  whether,  if  a  man  bequeaths  to 

[*441]    *A.  thirty  of  the  sixty  horses  which  he  has  in  his  stable 

the  legatee  or  the  executor  has  the  right  of  8election.(a) 

(a)  See  Qodolph.  Qtfh.  Leg.  Put  8,  a  34^  MOL  18. 
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The  case  now  came  on  for  argument  on  the  question  of  dee- 

Mr.  IhuBeU  Bxid  Mr.  Sdwyn  contended,  that,  although  the  aharea 
were  given  to  the  executors  in  trust  for  the  specific  legatees,  yet 
in  effect  the  gift  was  direct  to  those  legatees,  and'  they  cons^ 
quently  had  the  right  of  selection:  Swinburne,  p.  924. 

Mr.  Wigram  and  Mr.  Nemnson,  ocmtra,  contended,  that,  even  if 
tne  specific  legatees  had  some  right  of  selection,  they  could  not 
select  all  the  best  shares  to  the  disadvantage  of  the  residuary 
legatees:  Swinb.  926 ;  Inst  lib.  2,  tit  21,  ss.  22,  28 ;  Dig.  lib. 
80,  tit  1,  L  87. 

.   The  Yics-Ghakcielloe  was  of  opinion,  that  the  specific  lega- 
tees had  an  absolute  right  of  selection. 


Johnson  v.  Johnson. 

1846 :  March  6th. 

Upon  the  constraction  of  a  will :  Beld,  that  the  testator's  widow  was  not  entitled  to 
enjoy  the  testator's  lesidaaiy  property  fyr  her  liJb  tn  tpeae, 

Wai/teb  &  Johnson,  derk,  by  his  will,  dated  July  10th,  1844^ 
after  giving  certain  specific  legacies  to  his  wife  and  children,  and 
to  bis  brother,  proceed  thus: — ''  And,  as  to  the  remainder  of  my 
property,  of  whatsoever  nature  it  may  be,  I  give  it  to  my  dear 
wife,  after  payment  of  my  debts  and  legacies,  for  her  use  and 
.benefit  during  her  life,  and  at  her  decease  to  be  given  to  my 
children,  to  be  equally  divided  among  them ;  and,  in  case  of  my 
wife  intending  to  enter  into  a  second  marriage,  then,  before  such 
marriage  takes  place,  I  direct  that  she  appoint  trustees 
of  my  property*for  the  benefit  of  my  children;  so  that  [*442] 
the  same  may  not  be  wasted  or  made  away  with.''  And 
he  appointed  his  wife  sole  executrix.    The  testator  died  in  Octo- 
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ber,  and  the  will  was  proved  in  December,  1844.  The  lesidae  of 
the  testator's  estate  consisted  of  a  bond  debt,  a  leasehold  honse^ 
and  land  adjoining  and  certain  shares  in  insurance  and  other 
oompanies.  The  insuranoe  shares  all  yielded  more  than  £4  per 
cent.,  and  some  yielded  more  than  £5  per  cent  per  annum, 
besides  bonuses.  The  bill  was  filed  on  behalf  of  the  in&nt  chil* 
dren  of  the  testator,  against  the  executrix,  for  the  administration 
of  the  estate. 

Mr.  Ohandhss  appeared  for  the  plaintiffi. 

Mr.  Bolt  and  Mr.  Bdk,  for  the  defendant,  submitted,  that  she 
was  entitled  to  the  residuary  property  in  specie  for  her  life.  She 
was  to  have,  during  her  life,  the  ''remainder  of  the  testator's 
property,  after  payment  of  his  debts  and  legacies."  Conversion 
was  onty  required  for  payment  of  the  debts  and  l^acies.  She 
was  to  take  the  remainder,  whatever  might  be  the  condition  of 
it :  OoUins  v.  OoUin8.{a) 

The  Yice-Chancsllob  was  of  opinion  that  this  was  purely 
a  gift  of  the  residue,  accompanied  by  all  the  consequences  attadi* 
ing  to  a  gift  of  the  residue. 

It  being  suggested  that  it  would  be  beneficial  to  all  parties  to 
retain  some  of  the  property  in  its  existing  state  of  investment^ 
the  decree  was,  in  substance,  as  follows : — 

DbciiABX,  that*  upon  the  trae  construction  of  the  will,  the  widow  is  not  entitled 
to  eojoj  the  testator's  property  in  aptda ;  but  this  declaration  is  to  be  without  pre- 
judice to  the  inquriee  after  mentioned.  Refer  it  to  the  Master  to  inquire  what  course 
it  wUlf  under  all  the  circumstances  of  the  case,  with  a  view  to  the  interest  of  all 
parties,  be  fit  and  proper  and  beneficial  to  take,  with  reference  to  the  bond  and 
leasehold  estates  and  shares  in  the  pleadings  mentioned. 

(o)  2  HyL  ft  K.  '703. 
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♦Masteb  V.  Laprdiaudaye.  l*44S] 

1846:  Marcb  20th. 

Dpoh  the  construction  of  a  will, — ffdd^  that  lapsed  legades  fell  Into  the  general, 

« 

and  not  into  a  particular  remdue.  -  # 

Oeobge  Edison,  haying  no  issue  of  his  marriage,  and  having 
in  that  event,  by  virtue  of  his  marriage  settlement,  an  absolute 
power  of  disposition  bj  will  over  a  sum  of  11662.  which  had  been 
settled  upon  him  .by  his  father,  and  the  absolute  ownership  ia 
2500L  which  had  been  the  subject  of  covenant  by  his  wife's  fa- 
ther, made  his  will,  (which  was  not  affected  by  the  Will  Act,) 
and  thereby,  after  reciting  the  settlement,  gave  500L  part  of  the 
11662.  to  his  wife  absolutely.  And,  as  to  the  sum  of  2600Z.  and 
the  stocks,  funds,  and  securities  in  or  upon  which  the  same  might 
be  invested,  he  gave  the  dividends,  interest,  and  annual  produce 
thereof  to  his  wife  for  life,  and  afler  her  decease  he  gave  the 
whole  of  the  said  principal  ^um  of  260021  and  the  stock,  &c.,  un* 
to  and  equally  between  his  nieces,  Jane  Mary,  Caroline,  and  Ann 
Phillips,  daughters  of  hia  sister  Jane,  their  executors,  adminis- 
trators, and  assigns,  to  be  paid  them  upon  attaining  the  age  of 
twenty  one,  or  upon  their  marriage,  with  such  consent  as  in  the 
will  mentioned :  and  in  case  either  of  his  said  nieces  should  die^ 
either  in  his  lifetime  or  after  his  decease,  under  the  age  of  twen- 
ty-one  years,  without  having  been  mamea  with  such  consent  as 
Aforesaid,  then  he  gave  the  share  of  the  niece  so  dying  as  afore* 
said  of  the  said  sum  of  2600Z.  unto  the  survivors  of  his  said 
nieces,  to  be  equally  divided  between  them ;  but,  in  case  any 
other  of  his  said  niece  or  nieces  should  happen  to  depart  this  life 
before  attaining  the  age  of  twenty-one  years,  and  without  having 
been  married  with  such  consent  as  aforesaid,  then  he  appointed 
the  shares  of  the  nieces  so  dying  as  aforesaid  to  his  brother,  John 
Edison,  for  his  own  absolute  use  and  benefit.  And,  as  to  the 
sum  of  66621  residue  of  the  said  siim  of  11662.  (after  giv- 
ing the  said  legacy  of  60021  to  hia wife,)  and  the  *funds,  &c.  [*444] 
on  which  the  same  might  be  invested,  and  as  to  all  other 
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sum  or  sums  of  money,  stocka^'  f ands,  and  securities,  in,  upon,  or 
over  which  he  had  or  might  have  any  power  or  dispomtion, 
whether  contingent  or  otherwiBe,  under  or  by  virtue  and  in  pur- 
suance of  the  said  marriage  settlement,  he  gave  and  bequeathed 
the  same 'unto,  and  equally  between,  his  said  brother  John  and 
his  sister  Jane,  the  wife4)f  Charles  Ballard,  absolutely,  in  equal 
shares.  And,  as  to  all  the  rest^  residue,  and  remainder  of  his 
personal  estate  and  effects  whatsoever  and  wheresoever,  and  of 
what  nature,  kind,  and  quality  soever,  he  gave  and  bequeathed 
the  same  unto  his  said  wife,  to  and  for  her  own  sole  use  and  ben« 
efit :  and  he  appointed  her  his  executrix. 

By  a  codicil,  the  testator,  after  mentioning  that  he  had,  by  his 
will,  left  certain  property  betweeen  his  brother  John  and  sister 
Jane,  and  that  John  had  since  died,  directed  that  the  share  which 
John  would  have  enjoyed  if  living  should  be  equally  divided  be* 
tween  all  his  children,  living  at  his,  the  testator's  death. 

The  testator  died  in  Margh,  1889,  leaving  his  widow  surv}* 
vinghim. 

Jane  Mary  (afterwards  Jane  Mary  Edwards)  attained  the  age 
of  twenty-one,  and  surviyed  the  testator.  Her  two  sisters,  Car- 
oline and  Ann,  attained  twenty-one,  and  died  in  the  testator's 
lifetime. 

Jane  Ballard  also  died  in  the  testator's  lifetime.  The  testa- 
tor's brother  John  left  five  children,  some  of  whom  were  living 
at  the  testator's  death. 

The  questions  were,  to  what  extent  there  was  alapsCy  and  how 
the  lapsed  legados  were'to  be  disposed  o£ 

Mr.  Wigram  and  Mr.  Tayhr^  for  the  widow,  contended,  that 
two-thirds  of  tiiie  25001  had  kpsed  and  passed  to  the  widow  un- 
der the  residuary  clause ;  and  that  the  sum  of  8662. 12s. 
[*446]    4£2.,  though  thd  subject  of  appointment^  was  *afifected  in 
the  same  manner:  Ohe  v.  Heaih;{a)  JSasum  v.  Ajph- 
JMLQ>) 

(d$  1  Yei.  MD.  186.  (b)  6  UyL  *  Or.  66. 
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Mr.  Rasadl  and  Mr.  Rogers,  for  Jane  Mary  Edv^ards  and  the 
other  next  of  kin  of  the  testator,  contended,  that  the  power 
which  the  testator  had  of  giving  the  legacies,  in  question  arose 
"by  virtue  and  in  pursuance  of  his  marriage  settlement'"  The 
kg^es,  therefore,  were  comprehended  in  the  particular,  and  not 
in  the  general  residuary  clause,  and,  in  the  events  that  had  hap« 
pened,  were  undisposed  o^  and  went  to  the  next  of  kin :  Shrym- 
sher  V.  NcrAcote,{a)  But,  supposing  the  Court  should  be  of  opin- 
ion that  they  fell  into  the  general  residue,  they  submitted  that 
one  moiety  only  of  the  250021  lapsed ;  for,  in  the  first  case  put 
by  the  testater,  namely,  that  of  one  niece  only  dying,  her  riiare 
was  to  go  to  the  survivors,  either  if  she  died  in  the  testator's  life- 
time,  or  if  she  died  under  twenty-one,  after  his  decease.  Here 
the  first  event  happened. 

Ths  Yicb-Chancellob. — I  think  that  the  surviving  niece 
only  took  one-third  of  the  2500^  and  that  the  other  two-thirds 
plainly  lapsed,  either  for  the  benefit  of  what  has  been  called  the 
particular  residue,  or  for  the  benefit  of  the  general  residue.  Next, 
I  am  clearly  of  opinion,  that  whatever  was  given  to  Mrs.  BaHard 
went,  by  reason  of  her  death  in  the  testator's  lifetime,  to  the 
Residuary  legatee,  and  not  to  the  next  of  kin.  Upon  the  other 
question,  my  present  impression  is  also,  that,  upon  the  language 
of  this  will,  the  two-thirds  of  the  25002L  which  the  two  nieces 
who  died  before  the  testator  would  have  taken  if  they  had  sur- 
vived him,  belong  to  the  general  residuary  legi^tee.  If,  upon 
looking  into  the  cases,  I  should  alter  my  opinion,  I  will  mention 
the  matter  again. 

The  case  was  not  again  mentioned 

(a)  1  Swanst  566. 
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[*446]  ♦Langton  v.  Bbackssbuby. 

1846:  March  6th.' 
A  portum  of  tiie  inoome  of  an  Sn&nts's  real  estate  ordered  to  be  applied  in  (diaritf. 

« 

A  Petition  was  presented  by  aa  iafaat^  who  was  entitled  in 
posse^on  to  an  estate  in  the  parish  of  Langton,  in  Lincolnshire, 
praying  that  202.  a  year  might  be  annually  applied  oat  of  the  es- 
tate for  the  benefit  of  the  poor  of  the  parish. 

The  petition  stated,  that  the  petitioner's  estate  was  worth  16O0L 
a  year,  that  the  allowance  to  the  petitioner  and  his  two  brothers 
was  2602L  a  year,  and  that  the  rector  of  the  parish  had  called 
upon  the  petitioner,  who  was  one  of  the  largest  proprietors^  to  con- 
tribute the  sum  of  2021  to  be  expended  by  the  rector  in  charity, 
and  in  support  of  the  parish-schooL 

Mr.  Oreene^  for  the  petition. 

The  Yice-Chancellob  made  the  following  order: — 

Lbt  an  additional  annual  sum  of  201  be  paid  to  the  gdardian  of  the  infiut;  the 
guardian  undertaking  to  pay  the  same  to  the  deigyman  of  the  pariah,  to  be  applied 
hf  him  for  the  purposes  of  charity  and  education ;  the  clergyman  to  account  tat  the 
application  to  the  guardian  and  the  Oourt 
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1846:  Marcb,  Tth. 

Elea  of  tbe  Statula  of  Lic^lations  ta  a  bill  or  dlacoTerf  in  aid  of  an  action  of 
ejectment. 

The  bill  alleged,  that  Sir  Andrew  Cbadwick,  since  deceased, 
being  seised  in  fee  and  io  the  actual  possession  and  receipt  of 
the  reata  of  a  certain  piece  of  ground  on  the  east  side  of  New 
street,  and  west  side  of  Hopkins  street,  St.  James'  Westminster, 
with  certain  buildings  erected  thereon,  demised  the  same,  by  an 
indenture,, dated  the  2<1  June,  1766,  to  Fraocia  Johnston,  for 
eixtj'  years,  from  Midsummer  then  last  past,  at  a  yearly  rent 
of40t 

The  bill  further  stated,  that  Sir  A,  Chadwick,  being  seised  in 
fee  and  in  the  actual  possession  and  receipt  of  the  rents  and  pro- 
fits of  certain  houses  situate  on  the  south'  side  of  Broad  street, 
Westrainster,  had  demised  those  houses  for  divers  terms  of  years, 
in  each  of  which  sixty  years  remained  unexpired  on  the  24th 
December,  1767. 

The  bill  then  contained  an  allegation  simitar  to  the  foregoing, 
relative  to  certain  bouaee  in  Cock-court  and  other  streets  ad- 
jacent. 

There  were  also  similar  allegations  as  to  other  property. 

The  bill  then  alleged,  that  Sir  A.  Chadwick,  being  so  seised, 
and  being  in  such  possession  and  receipt  of  rents  under  the 
various  leases,  died  on  the  22d  March,  1768,  intestate  as  to  his 
real  estate,  leaving  his  nephew  Thomas  Chadwick,  his  heir-at- 
law. 

The  bill  then,  afWr  deducting  tbe  title  of  the  plaintiff  from 
Thomas  Chadwick,  alleged  that  the  premises  comprised  in  the 
several  demises  or  leases,  as  also  the  indentures  of  demise  or 
lease,  had  come  into  tbe  possession  of  the  defendant  Henry 
Broadwood,  who  held,  or  was  entitled  to  the  premises  for  the 
residue  of  the  several  terms  aforesaid,  but  the  plaintiff  had  been 
unable  to  discover  when  the  defendant  obtained  such  possession, 
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or  from  whom^  or  through  whom  he  derived  his  title  to  the  said 

leasehold  premises. 
\^4AS]  *And  the  bill^  after  stating  that  the  plaintiff  had  com- 
menced an  action  of  ejectment  against  the  defendants 
Broad  wood  and  his  partners,  bat  that  the  plaintiff  was  unable  to 
go  to  trial  without  a  discovery  of  the  contents  of  the  leases^ 
prayed  that  the  defendants  might  make  a  fall  and  true  discovery 
of  all  and  singular  the  matters  and  things  aforesaid,  in  order  that 
the  plaintiff  might  give  the  same  in  evidence  at  the  trial  of  the 
action,  and  that  the  indenture  of  lease  of  the  2nd  June,  1766,  and 

» 

such  other  indentures  of  lease  as  aforesaid,  might  be  brought 
into  Court  and  deposited  with  one  of  the  Masters,  and  that  the 
plaintiff  might  be  at  liberty  to  use  and  give  in  evidence  the  same, 
or  any  or  either  of  them,  at  the  trial  of  the  said  action  in  {support 
thereof 

The  defendant  Broadwood,  by  an  order  of  the  Court,  had 
leave  to  plead  two  pleas  in  bar  of  this  bill,  namely,  a  plea  of 
adverse  title,  and  a  plea  of  the  statute  of  limitations,  and  to  sup- 
port such  pleas  by  such  averments,  by  way  of  answer,  as  might 
be  necessary. 

The  defendant  accordingly  pleaded,  first,  that^  at  the  death  of 
Sir  A.  Chadwick,  at  the  house  mentioned  in  the  bill,  one  Sarah 
Law,  claimed  to  be  his  heir-at-law,  became  seised  for  an  estate 
of  inheritance,  in  possession,  of  the.  premises  before  specified ; 
and  the  plea  went  on  to  state  a  conveyance  by  Sarah  Law  to 
John  Taylor,  a  fine  with  proclamations  levied  by  Sarah  Law  and 
Taylor,  and  non-claim,  within  the  legal  period,  by  Thomas  Chad- 
wick (then  under  no  disability,)  or  any  person  claiming  through 
him,  and  ultimately  a  conveyance  of  the  fee  to  the  defendants 
for  valuable  consideration,  through  persons  deriving  title  fiom 
Sarah  Law  and  John  Taylor. 

The  defendant  pleaded,  secondly,  in  the  following  form : — 

And  this  defendant  further,  as  to  so  much  Of  the  said  bill 
as  seekis  any  discovery  against  this  defendant^  touching  the 
said  several  hereditaments  hereinbefore  particularly  described 
and  mentioned  to  consist  o^  &c    [Here  followed  a 
^particular  statement  of  all  liie  lands  before  specified,    [*449j 


CASES  m  CHANCERY.  449 


1846.— fioott  T.  Bioadwood. 


viz.,  those  comprised  in  the  lease  of  the  2d  June,  1766, 
the  houses  in  Broad  street^  and  the  houses  in  Cock-court,]  being 
part  of  the  messuages,  hereditaments,  and  tenements^  in  the  said 
plaintiff's  bill  mentioned,  and  as  touching  so  much  of  the  said 
bill  as  prays  that  the  said  indenture,  &c.  [following  the  prayer 
of  the  bill]  this  defendant  doth  plead  in  bar,  and  for  plea  saith, 
that,  by  a  certain  act  of  Parliament,  &c.  (stat.  8  &  4  Will.  4,  c. 
27,)  it  was,  amongst  other  things,  enacted,  that  after  the  31st 
day  of  December,  1888,  no  person  shall  make  an  entry  or  distress, 
or  bring  an  actioii  to  recover  any  land  or  rent  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress,  or  to  bring  sucb  action  shall  have  first  accrued  to 
some  person  through- whom  he  claims,  or  if  such  right  shall  not 
have  accrued  to  any  person  through  whom  he  claims,  then  within 
twenty  years  next  aft;er  the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued 
to  the  person^  making  or  bringing  the  same.(a)  And  it  was 
thereby  further  enacted,,  that^  in  the  construction  of  the  said  act, 
the  right  to  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued 
at  such  time  as  hereinaft^er  is  mentioned ;  that  is  to  say,  when 
the  person  claiming  such  land  or  rent  shall  claim  the  estate  or 
interest  of  some  deceased  person  who  shall  have  continued  in 
such  possession,  or  receipt^  in  respect  of  the  same  estate  or  inierest, 
until  the  time  of  his  death,  and  shall  have  been  the  last  person 
entitled  to  sudx  estate  or  interest  who  shall  have  been  in  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  of  such  death.  (&)  And  it  was  further 
enacted,  that,  when  any  person  shall  be  in  possession  or  in  receipt 
of  the  profits  of  any  land,  or  in  receipt  of  any  rent  by 
virtue  of  a  lease  in  writing,  by  which  a  rent  ^amounting  [*460] 
to  the  yearly  sum  of  20$.,  or  upwards,  shall  be  reserved 
and  the  rent  reserved  by  such  lease  shall  have  been  received  by 
some  person  wrongfully  claiming  to  be  entitled  to  such  land  or 
rent  in  reversion  immediately  expectant  on  the  determination  of 

(a)  Sect  a.  (f)  Sect  3. 
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such  lease ;  and  no  payment  in  respect  of  the  rent  reserved  by 
such  lease  shall  afterwards  have  been  made  to  the  person  right- 
fully entitled  thereto,  the  right  of  the  person  entitled  to  such 
land  or  rent  subject  to  such  lease,  or  of  the  person  through  whom 
he  claims  to  make  an  entry  or  distress,  or  bring  an  action  after 
the  determination  of  such  lease,  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  the  rent  reserved  by  such  lease  was 
first  so  received  by  the  person  wrongfully  claiming  as  aforesaid, 
and  no  such  right  shall  be  deemed  to  have  first  accrued  upon  the 
determination  of  such  lease  to  the  person  rightfully  entitled.(a) 
and  it  was  further  enacted,  that,  at  the  determination  of  the 
period  limited  by  this  act  to  any  person  for  making  an  entry  or 
distress,  or  bringing  any' writ  qaart  impeiU^  or  other  action  or 
suit^  the  right  and  title  of  such  person  to  the  land,  rent,  or  ad« 
Yowson,  for  the  recovery  whereof  such  entry,  distress,  action,  or 
suit,  respectively,  might  have  been  made  or  brought  within  such 
period,  shall  be  extinguished.(6)  And  this  defendant  doth  aver, 
that  at  the  time  of  the  decease  of  the  said  Sir  Andrew  Chadwick 
hereinbefore  mentioned,  the  said  houses  on  the  south  side  of 
Broad  street  aforesaid,  mentioned  to  be  respectively  in  the  occu- 
pation of  [A.  and  B.,]  and  the  said  houses  in  Cock-court  afore- 
said, and  the  said  houses  on  the  east  side  of  New  street  aforesaid, 
mentioned  to  be  in  the  respective  occupations  of  [C.  and  D.]  were 
respectively  holden  under  the  said  Sir  Andrew  Chadwick  by  the 
respective  tenants  thereof,  at  will,  or  from  year  to  year,  and  the 
said  house  on  the  south  side  of  Broad  street  aforesaid,  men- 
tioned to  have  been  late  in  the  occupation  of  one  E.  was 
[*461]  *then  vacant  or  empty.  And  this  defendant  doth  aver, 
that  the  right  (if  any)  of  the  said  Thomas  Chadwick  in 
the  said  bill  named,  to  the  said  last-mentioned  houses  and  pre- 
mises first  accrued  on  the  decease  of  the  said  Sir  Andrew  Chad- 
wick, and  that  he,  the  said  Thomas  Chadwick,  or  any  person  or 
persons  claiming  under  him,  or  on  his  behalf,  did  not  within 
twenty  years,  or  at  any  other  subsequent  time  after  the  decease 
of  the  said  Sir  Andrew  Chadwick,  make  any  entry  or  ^ipt*iH'" 

(a)  Sect  9.  (5)  Sect  34. 
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on,  or  bring  any  action  or  suit  in  respect  of  the  said  last-men* 
doned  houses  and  premises ;  and  that  the  said  Thomas  Gbadwick, 
or  any  person  or  persons  claimiDg  under  him,  or  on  his  behalf 
was  or  were  not  at  any  time,  within  the  space  of  twenty  years 
after  the  decease  of  the  said  Sir  Andrew  Chadwick,  or  at  any 
subsequent  time,  in  the  possession  o^  or  in  the  receipt  of)  any 
rent  or  rents,  or  other  profits,  from  any  of  the  tenants  or  oocu« 
piers  of  the  said  last  mentioned  houses  and  premises,  or  any  of 
them,  or  otherwise  in  the  possession  or  receipt  of  the  rents  and 
profits  of  the  same  premises,  or  any  of  them.  And  this  defend- 
ant doth  further  aver,  that  the  said  Sarah  Law,  and  the  person 
and  persons  successively  deriving  title  and  claim  through  or 
under  her,  including  therein  this  defendant,  hath  and  have  been 
respectively  from  the  time  of  the  decease  of  the  said  Sir  Andrew 
Chadwick  hereinbefore  mentioned,  up  to  the  time  of  the  com* 
mencement  of  the  said  action  of  ejectment  by  the  said  plaintiff 
(being,  as  the  fact  is,  for  a  period  of  twenty  years  and  upwards,) 
and  this  defendant  now  is,  in  the  actual  possession  of,  or  in  en* 
joyment  and  receipt  of,  the  rents  and  profits  of  the  said  last- 
mentioned  houses  and  premises,  without  any  action  or  suit^  or 
any  interruption  or  disturbance  by  the  said  Thomas  Chadwick, 
or  any  person  or  persons  whomsoever  deriving  or  claiming  title 
under  him,  save  and  except  the  said  action  of  ejectment  com- 
menced, and  the  said  bill  filed  by  the  said  plaintiff.  And  this 
defendant  doth  also  aver,  that  to  the  best  of  his  know- 
ledge, information,  and  belief  the  said  ^Thomas  Chad-  [*462] 
wick  was  not^  at  the  time  of  the  decease  of  the  said  Sir 
Andrew  Chadwick,  or  at  any  other  subsequent  time  under  any 
disability  whatsoever. 

And  as  to  the  said  piece  or  parcel  of  ground,  messuage,  or 
tenements,  hereditaments,  and  premises  comprised  in  the  said 
indenture  of  lease  of  the  2nd  June,  1766,  the  said  houses  and 
premises  on  the  south  side  of  Broad  street  aforesaid,  mentioned 
to  have  been  on  the  24th  December,  1767,  in  the  respective  occu- 
pations of  [F.  and  G.,]  the  said  houses  and  premises  on  the  east 
(in  reality  on  the  west)  side  of  Hopkins  street  aforesaid,  and  the 
ssud  houses  on  the  east  side  of  New  street  aforesaid,  mentioned 
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to  Have  been  on  the  24th  December,  1767,  in  the  respective  ooca- 
pations  of  [H.  and  L ;]  this  defendant  doth  aver,  that  to  the  best 
of  his  knowledge,  information  and  belief  the  said  seveiisd  last- 
mentioned  hereditaments  and  premises  were,  at  the  time  of  the 
decease  of  the  said  Sir  Andrew  Chadwick,  respectively  holden 
by  the  several  persons  hereinbefore  named  as  the  tenants  or 
occnpiers  thereof,  or  by  some  other  person  or  persons,  .by  virtue 
of  leases  in  writing,  and  in  and  by  each  of  such  leases,  a  rent 
amounting  to  upwards  of  the  yearly  sum  of  20*.  was  respectively 
reserved*  And  this  defendant  doth  also  aver,  that  the  rent  re- 
served by  each  of  such  respective  leases  as  aforesaid,  was  upon 
and  from  the  time  of  the  decease  of  the  said  Sir  Andrew  Chad- 
wick aforesaid,  namely,  the  22d  of  March,  1768,  received  by  the 
said  Sarah  Law,  and  the  person  or  persons  successively  deriving 
or  claiming  to  derive  title  through  or  under  her,  for  her,  his,  and 
their  own  absolute  use  and  benefit ;  and  that  she  the  said  Sarah 
Law,  and  such  person  or  persons  as  last  aforesaid  did  claim  to 
be  entitled  to  such  rent  respectively,  in  reversion,  immediately 
expectant  on  the  determination  of  each  such  respective  lease. 
And  this  defendant  doth  also  aver,  that  the  said  Sarah  Law,  and 
the  person  and  persons  successively  deriving  title,  and  claiming 

through  or  under  her,  including  therein  the  defendant^ 
[*453]     hath,  and  have  been  ^respectively  from  the  aforesaid 

time  of  the  decease  of  the  said  Sir  Andrew  Chadwick, 
up  to  the  time  of  the  commencement  of  the  said  action  of  eject- 
ment by  the  said  plaintiff  as  in  the  said  bill  mentioned,  (being, 
as  the  &ct  is,  for  a  period  of  twenty  years  and  upwards  from  the 
decease  of  the  said  Sir  Andrew  Chadwick,)  and  this  defendant 
now  is  in  the  actual  possession  of,  or  in  the  enjoyment  and  receipt 
of  the  rents  and  profits  of  the  said  hereditaments  and  premises, 
without  any  action  or  suit^  or  any  interruption  or  disturbance 
by  the  said  Thomas  Chadwick  in  the  said  bill  named,  or  any 
person  or  persons  deriving  or  claiming  title  under  him,  save  and 
except  the  said  action  of  ejectment  commenced,  and  the  said  bill 
filed  by  the  said  plaintiff!  And  this  defendant  doth  further  aver, 
that  to  the  best  of  his  knowledge,  information  and  beliei^  no  pay- 
ment in  respect  of  the  rent,  or  of  any  part  thereof  respectively 
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reserved  by  any  such  respective  lease  as  aforesaid,  or  in  respect 
of  the  said  last-mentioned  hereditaments  and  premises  comprised 
in  any  such  respective  leases  as  aforesaid,  or  in  respect  of  any 
sach  hereditaments  and  premises,  or  any  part  or  parts  thereof 
hath  at  any  time  since  the  decease  of  the  said  Sir  Andrew  Chad- 
wick,  namely  the  22d  March,  1768,  been  made  to,  or  received 
by  the  said  Sir  Thomas  Chad  wick,  in  the  said,  bill  named,  or 
any  person  or  persons  whomsoever  on  his  behalf,  or  for  his  use, 
or  to  any  person  or  persons  whomsoever  deriving  title,  or  claim- 
ing through  or  under  him,  the  said  Thomas  Chadwick,  or  for,  or 
on  the  behalf,  or  for  the  use  of  such  person  or  persons  as  last 
aforesaid.  And  this  defendant  doth  further  aver,  that^  from  the 
time  of  the  decease  of  the  said  Sir  Andrew  Chadwick  to  the  time 
of  the  comm^cement  of  the  said  action  of  ejectment  by  the  said 
plaintiff  is  upwards  of  twenty  years,  that  is  to  say,  seventy-seven 
years  and  upwards.  And  this  defendant  doth  likewise  aver, 
that  to  the  best  of«his  knowledge,  information,  and  belief, 
the  said  Thoipas  Chadwick  was  not  at  the  time  *of  the  [*464] 
decease  of  the  said  Sir  Andrew  Chadwick  under  any 
disability  whatever.  And  this  defendant  doth  likewise  aver, 
that  the  said  plaintiff,  or  any  person  under  whom  he  claims,  or 
any  other  person  or  persons  for  his  or  their,  or  any  of  their  use, 
or  in  trust  for  him  or  them,  or  any  of  them,  was  not  nor  were 
within  twenty  years  next  before  the  commencement  of  the  saiid 
action  of  ejectment^  in  the  possession  or  receipt  of  the  rents  or 
other  profits  of  the  same  last-mentioned  premises,  or  any  part 
thereo£ 

Aod  this  defendant  doth  plead  the  said  act  of  Parliament,  and 
such  receipt  of  rent,  and  such  possession  and  enjoyment  by  the 
said  Sarah  Law,  and  the  person  and  persons  deriving  title  or 
daiming  through  or  under  her,  including  therein  this  defendant 
as  aforesaid,  and  such  non*entry  and  non-receipt  of  rent  by  the 
said  Thomas  Chadwick,  or  any  person  or  persons  deriving  title 
or  claiming  under  him  as  aforesaid,  and  the  several  matters  here- 
inbefore severally  and  respectively  averred  to  so  much  of  the 
said  bill  as  is  hereinbefore  pleaded  to.  And  this  defendant 
humbly  prays  the  judgment  of  this  honorable  Court,  whether  he 
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ought  to  make  any  farther  answer  to  so  much  of  the  said  bill  as 
is  hereinbefore  pleaded  to. 

And  this  defendant  not  waiving  his  said  plea  lastly  hereinbe- 
fore contained,  but  wholly  relying  and  insisting  thereon,  in  aid 
and  support  of  so  much  as  relates  to  the  said  houses  and  premises 
on  the  south  side  of  Broad  street  aforesaid,  which  were  in  the 
occupation  of  [A.  and  B.,]  and  formerly  of  one  [E,]  and  in  Cock- 
court  aforesaid,  and  on  the  east  side  of  New  street  aforesaid, 
which  were  in  the  occupation  of  the  said  [C.  and  D.,]  denies  that 
the  same,  or  any  of  them,  were  or  was,  at  the  time  of  the  decease 
of  the  said  Sir  Andrew  Chadwick,  holden  under  or  subject  to 
any  lease  or  leases  thereof,  or  any  agreement  or  agreements  for 
a  lease  or  leases  thereof  respectively,  for  any  term  or  terms  for 

years  thereof,  but  on  the  contrary  all  but  the  one  herein- 
[*456]    after  'mentioned  were  respectively  held  by  the  tenants 

thereof  at  will,  or  from  year  to  year,  and  the  house  and 
premises  late  K^s.  was  vacant  or  empty. 
*      And  this  defendant  not  waiving  his  said  pleas,  or  either  of 
them,  but  wholly  relying  and  insisting  thereon,  respectively,  for 
answer  to  so  much  of  the  residue  of  the  said  plaintiff's  bill,  not 
hereinbefore  pleaded  unto  or  answered,  as  he,  defendant  is  advised 
is  in  anywise  material  or  necessary  for  him  to  make  answer  unto, 
answering  saith,  that  as  to  the  several  matters  and  thiogs  stated, 
-alleged,  charged,  or  inquired  after,  in  and  by  the  said  bill,  and^ 
in  the  several  interrogatories  therein  in,  or  about,  or  respecting 
the  several  hereditaments  described  in  the  said  bill  as  follows, 
viz.  [here  was  specified  the  other  property  mentioned  in  the  bill] 
this  defendant  is  wholly  ignorant,  &c. 
The  pleas  now  came  on  for  argument 

Mr.  Teedj  and  Mr.  Schamberg,  in  support  of  the  pleas,  cited 
(more  particularly  with  reference  to  the  plea  of  the  statute) 
Cholmondekjf  v.  GKnton^{d)  Chjadvnck  v:  Broadvooodjlp)  MacChregar 
y.  East  India  (hmpany.{c)    They  abo  contended,  that  the  prin« 

(a)  T.  &  R.  107.  (e)  2  Sim.  iSa. 

(p)  8  Beay.  80a 
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dples  acted  upon  by  Lord  Thurlow,  in  HininuKn  v.  Tayhr,{ft) 
were  no  longer  recognized. 

I 

Mr.  BolJt^  (with  whom  was  Mr.  Weybrd,)  for  the  bill.— There 
is  no  authority  for  ^ying,  that  generally  pleas  such  as  these  oan 
be  put  into  a  bill  of  discovery.  This  court  cannot  generally  stop 
the  legal  remedy.  In  order  to  do  so,  you  must  show  by  your 
plea,  that  the  discovery  sought  would  be  useless  upon  an  eject- 
ment It  is  a  question,  whether  Lord  Thurlow  was  not  right  in 
saying  that  the  whole  is  a  matter  of  law.  The  state  of 
the  proceedings  to  which  the  discovery  *is  to  be  applied,  [*456] 
is  the  state  at  law,  and  not  the  state  in  equity.  The  effect 
of  the  plea  will  be  to  withdraw  the  subject  &om  the  court  of 
law.  Yet  the  plaintiff  may  be  able  to  produce  something  at  law 
which  may  avoid  this  plea.  One  material  circumstance  to  prove 
will  be  the  seisin  of  Sir  Adam  Chad  wick.  The  plea  does  not 
say  he  was  not  seised :  it  contains  no  averment  one  way  or  the 
odier.  Why  is  the  plaintiff  not  entitled  to  discovery  on  ^that 
subject  ?  There  are  strong  grounds  for  insisting,  that  the  plea 
of  a  legal  bar  is  not  admissible  to  a  bill  of  discovery :  Ldgh  v. 

The  cases  of  Edbinaon  v.  lAMock,{c)  and  Bailie  v.  Sibbaid{d) 
were  also  referred  to. 

The  Yics  Chakcellob. — ^I  can  conceive  cases  in  which  to  a 
bill  of  discovery,  filed  by  a  plaintiff  at  law  in  aid  of  an  action 
brought  by  him  against  the  defendant,  it  would  not  be  a  good 
plea  to  allege  matter  of  sufficient  legal  defence  to  the  action.  But 
I  am  satisfied  that  there  may  be  cases  in  which,  to  a  bill  of  that 
kind,  it  may  be  a  good  plea  to  allege  matter  of  sufficient  legal 
defence  to  the  action. 

I  am  of  opinion,  that  the  present  bill  is  so  framed,  that  the 
second  plea  is  a  good  plea  to  the  extent  to  which  it  goes,  and 

(a)  2  Bra  0.  0.1.  (b)l  Sim.  349. 

(c)  4  Sim.  161.  (<0 16  Vei.  186. 
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most  be  allowed  with  costs.  It  cannot  therefore,  be  necessary  to 
give  any  opinion  as  to  the  first  plea  for  any  other  purpose  than 
the  purpose  of  costs ;  but  whether  that  plea  is  bad  or  good,  I 
think  (subject  to  hearing  the  defendant's  counsel  in  reply,  if  it 
is  wished)  that  there  should  be  no  costs  as  to  it  on  either  side. 
I  am  not  sure  that  this  bill  might  not  have  been  demurred  to, 

but  I  do  not  decide  that  question ;  it  is  not  necessary. 
[*457]        ''^The  counsel  for  the  defendants  having  declined  to 

argue  the  question  of  oostSi 

The  Yics-Chancsllor  allowed  the  second  plea  with  oosts^ 
but  made  no  order  as  to  the  first 


Goodwin  v.  Qosnkll. 

1846:  IfBidi  7th,  9th,  16th  and  27th;  May  8th. 

On  A  bill  filed  bj  parties  Interested  under  a  will  against  the  sole  acting  trostee  and 
,  executor,  and  against  his  solicitor,  under  whose  advice  the  trust  property  had 
been  Improperly  sold  out  by  the  trustee^  and  applied  principally  to  the  solicitor's 
use,  praying  that  the  stock  might  be  replaced,  the  Court,  at  the  hearing,  after 
directing  certain  inquiries,  ordered  that  the  solicitor  should  show  cause  why, 
having  regard  to  his  answer  and  the  evidence  in  the  cause,  his  name  should  not 
be  struck  off  the  roll  of  solicitors  of  the  Court  of  Chancery. 

/L  solicitor,  having  advised  his  client  (a  person  in  an  humble  station  of  life)  to 
commit  a  breach  of  trust  by  selling  out  stock  of  which  the  dient  was  a  trustee^ 
and  having  himself  profited  by  the  breach  of  trust,  was  ordered  to  be  struck  off 
the  roll,  unless  he  showed  good  cause  to  the  contrary;  but  having,  in  obedience 
to  the  decree  in  the  cause,  replaced  the  stock,  and  paid  the  costs  of  the  suit,  the 
Court  (taking  into  consideration  bis  youth  and  other  circumstances)  abstained 
from  further  proceeding  in  the  matter,  upon  his  undertaking  to  pay  to  the  other 
parties  to  the  suit,  their  costly  chaiges^  and  expenses. 

The  bill  was  filed  by  certain  persons  interested  under  the  will 
of  Thomas  Hollowaj,  some  of  whom  were  infants,  against  the 
defendant  Gosnell,  who  was  the  surviving  trustee  under  the  will, 
and  one  Hill,  his  solicitor,  praying  that  the  defendants  or  one  of 
them  might  be  decreed  to  replace  a  sum  of  stock  forming  part 
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of  the  trust  ftind  which  had  been  improperly  sold  out  by  Gosnell 
under  the  advice  of  the  other  defendant,  and  might  be  decreed 
to  pay  the  costs  of  the  suit  The  facts  of  the  case,  in  detail,  will 
sufficiently  appear  from  the  judgment — 

Mr.  BusseOf  with  whom  was  Mr.  Ooodeue^  having  opened  tho 
case  for  the  plainti£b— 

Mr.  Wtgram  and  Mr.  Rogers^  for  the  defendant  Hill,  submitted 
that  before  the  the  cause  was  heard  a  preliminary  inquiry  should 
be  directed  as  to  whether  all  the  members  of  each  class  of  persons 
interested  in  the  fund  were  before  the  Court :  Weatover  v.  Ohjap- 
man.{a)  , 

Mr.  Benshaw,  for  the  defendant  Gosnell,  admitted  that  they 
were  before  the  Court. 

♦The  Vice-Chancellob  directed  an  interrogatory  to    [*458] 
be  exhibited  before  the  Examiner,  for  the  purpose  of  as- 
certaining the  fact.    His  Honor  then  proceeded  as  follows : 

I  have  now,  so  far,  disposed  of  the  cause.  I  must  do  more. 
An  old  man,  in  a  lowly  class  of  society,  a  Worcestershire  peasant, 
searoely,  or  not  at  all,  above  the  station  of  a  farm  laborer,  hap- 
pens to  be  the  trustee  under  a  fitrmer's  will  of  a  sum  of  stock 
(£650,  3L  per  cent,  consols,)  for  the  benefit  of  the  Gbodwin  family 
— of  a  woman  and  infants,  and  for  the  benefit,  probably,  of  un- 
born persons.  The  stock  stood  in  the  name  of  the  testator ;  the 
trustee  was  the  sole  acting  executor.  The  bequest  was  specific, 
and  was  assented  to.  I  must,  upon  the  evidence,  consider  the 
trust' as  fixed,  and  the  fund  as  clear,  except  that  the  legacy  duty, 
amounting  to  £1  per  cent,  (something  less  than  £8,)  has  not 
been  paid. 

In  this  state  of  things,  the  old  man,  the  trustee,  seems  to  have 
received  the  ordinary  application  ttom  the  legacy  duty  office,  as 
I  collect,  on  the  subject  of  the  duty,  and  to  have  consulted  Mr. 
Hill,  a  solicitor,  upon  it    Mr.  EUl  advises  him  to  sell  the  whole 

(a)  Ante^  Vol.  1,  p.  161. 
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of  the  8t9ck.  The  will  giving  no  authority  for  such  a  step,  this 
advice  was  plainly  unjostifiable — ^was  most  manifestly  unwar- 
ranted. Perhaps  it  might  not  have  been  wrong  to  sell,  or  to  ad« 
vise  the  sale  of,  a  small  part  of  the  stock  to  pay  the  duty ;  but, 
for  that  object)  certainly  not  so  much  as  £15  would  have  been 
wanted.  I  am  bound  to  attribute  to  Mr.  Hill  a  knowledge  of  the 
title  of  the  stock  in  question,  of  the  circumstances  of  that  titk^ 
and  also  a  knowledge  of  the  nature  of  the  advice  he  gave. 

I  cannot)  upon  the  evidence  before  me,  ascribe  to  the  trustee 
a  sufficient  degree  of  knowledge  or  information  to  have  enabled 
him  to  judge  whether  the  advice  given  was  right  or  wrong.  The 
trustee  follows  the  advice.  Mr.  Hill  causes  a  bank  power  of 
«•  attorney  to  be  prepared  in  favor  of  his  London  agent, 
[*459]  Mr.  Smith.  It  is  sent  to  Mr.  Hill,  *who  procures  its 
execution  by  the  trustee,  and  then  sends  it  back  to  Lon- 
don,  where  the  agent  Mr.  Smith,  under  Mr.  Hill's  direction,  acts 
upon  it  by  selling  the  stock,  and  paying  the  clear  proceeds, 
amounting  to  more  than  500/.  sterling,  into  a  London  banking* 
house,  to  the  credit  of  Mr.  Hill's  account  with  a  country  bank  ; 
by  which  transaction  the  clear  produce  of  the  whole  sale  finds 
its  way  into  the  name  and  into  the  power  of  Mr.  Hill ;  in  &ct> 
it  comes  into  his  hands. 

It  is  unnecessary  to  characterize  such  a  transaction ;  but  the 
matter  does  not  rest  here.  Mr.  Hill  afterwards  dealt  with  the 
money,  by  lending  it,  or  representing  himself  to  have  lent  it,  on 
a  security,  on  which,  as  I  collect^  even  supposing  the  will  to  have 
authorized  a  sale,  it  would  have  been  unwarrantable  and  impro- 
per to  lend  it.  He  misapplied  grossly  and  represents  himself  to 
have  misapplied  grossly,  other  parts  of  the  money,  and  claimed 
all,  or  nearly  all,  the  remainder,  as  being  due  to  him  for  charges 
of  an  unreasonable  nature,  at  least)  in  part,  and  with  which,  as 
to  part,  the  persons  who  were  beneficially  interested  in  the  fund 
could  have  nothing  to  do.  He  prepared,  and  caused  to  be  exe- 
cuted, a  release  to  himself  in  respect  of  these  transactions. 

What  would  have  been  the  right  mode  of  viewing  or  dealing 
with  such  conduct  as  this,  had  the  trustee  been  a  person  of  edu* 
cation,  or  a  man  capable  of  protecting  himself  I  need  not  say. 
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Upon  the  evidence  before  me,  I  believe  that  the  trustee  here  was 
a  helpless  and  ignorant  instrument — ^a  mere  instrument — ^in  the 
hands  of  Mr.  Hill,  without  any  judgment,  or  with  sci^rcely  more 
judgment  or  volition,  for  any  effectual  or  substantial,  or  useful 
purpose,  than  the  pen  with  which  he  was  made  to  sign  his  name. 

As  it  has  been  said  of  other  persons,  and  in  other  instances, 
so  it  may  be  said  of  Mr.  Hill,  and  of  this  case, — ^that  the  regret 
that  a  professional  man  should  have  so  misconducted  himself 
is  only  equalled  by  the  wonder,  that,  having  had  the  means 
of .  preventing  this  transaction  from  being  brought 
•under  public  observation,  he  should  have  allowed  it  to  [*46Q] 
go  forth  to  the  world  as  he  has.  Not  one  of  the  parties 
interested  has  made  any  application  against  him,  except  by  the 
institution  of  this  suit.  As  it  is,  however,  unfortunately,  the 
case  has  coine  before  the  Court ;  it  is  now  judicially  before  me ; 
and  my  understanding  of  the  duty  which  I  owe  to  this  profession 
and  to  society,  prohibits  me  from  treating  it  as  not  x^ontaining 
anything  beyond  mere  matter  of  civil  litigation. 

If  a  solicitor,  by  his  employment  professionally  on  behalf  of 
a  client^  by  means  of  the  confidence  reposed  in  him  by  the  client, 
by  means  of  information  given  him  by  the  client,  is  enabled  to 
acquire,  and,  using  those  means  for  the  purpose  of  acquiring, 
does  so  acquire  the  property  of  others,  for  whom  the  client  is  a 
trustee,  and  to  whom  he  is  answerable  for  it — if  the  solicitor, 
having  thus  acquired  the  property,  I  do  not  merely  say  unduly, 
I  do  not  merely  say  unjustly  and  for  an  improper  purpose,  but 
in  a  manner  which  he  must  have  known  to  be  improper,  for  a 
purpose  which  he  must  hare  known  to  be  unjustifiable — ^if,  having 
done  so,  the  solicitor  actually  does  misapply  the  property  so 
unduly  acquired,  if  the  purpose  for  which  he  so  misapplies  it  is, 
to  any  extent,  substantially  for  his  own  private  advantage,  and 
if  the  client  so  relying  upon  the  solicitor  is  a  person  by  educa- 
tion and  station  so  incapable  of  forming  a  correct  estimate  of  the 
propriety  or  impropriety  of  the  advice  of  thie  solicitor  as  to  be 
substantially  a  mere  machine  in  his  hands,  used  by  him  as  I  have 
said — ^I  am  not  prepared  to  say  that  such  a  professional  man 
ought  to  remain  a  solicitor  of  any  Court.    Assuming  the  act  of 
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acquiring  property  under  such  drcumstances  not  to  amount  to 
an  indictable  offence,  I  see  no  other  reason  than  that  against  the 
substantial  applicabilily  to  him  of  a  term  or  terms  more  ordinarily 
and  &iQiliarIy  in  use  in  jurisdictions  of  a  kind  differing  ficom 
this,  which  I  need  not  more  specifically  express. 

As  I  am,  to  my  great  regret,  unable  to  say,  that  the 
[*461]  ^materials  before  me  do  not  afford  a  probable  ground 
forapprehending  the  supposed  case,  which  I  have  been 
mentioning,  to  be  a  substantially  correct  description  of  Mr,  Hill's 
conduct  in  respect  of  the  66021  stock  and  its  produce,  and  there- 
fore for  questioning  the  propriety  of  the  continuance  of  Mr.  Hill 
as  an  officer  of  the  court,  I  should,  in  my  judgment,  considering 
the  nature  of  the  case,  be  deserting  one  of  the  most  important 
duties  belonging  to  the  judicial  office,  were  I  not  to  order,  as  I 
now  do,  that  Mr.  Hill  do  show  cause  on  some  future  day,  to  be 
now  fixed,  why,  haying  regard  to  his  answer  and  to  the  evidence 
in  this  cause,  his  name  should  not  be  struck  off  the  roll  of  soli- 
citors of  the  Court  of  Chanceiy.  Let  cause  be  shown  on  the 
second  day  of  next  Easter  Term. 

March  16. — ^In  the  course  of  the  argument,  in  the  case  otMaUhie 
y.  £!diuard8,{a)  the  Vice-  Chancellor,  referring  to  the  principal  case, 
said  that  it  was  satisfactory  to  him  to  find  that  the  course  that  he 
had  thought  it  his  duty  to  pursue  in  regard  to  the  defendant  Hill, 
was  substantially  the  same  as  that  which  had  been  adopted  by 
Lord  Boeslyn,  in  a  case  of  Dungez  y.  Angovtjlp)  where  the  decree, 
as  appeared  firom  the  Begistrar's  book,  contained  the  following 
clause :  "  And  it  is  ordered,  that  the  said  Anthony  Steyenaon  be 
struck  off  the  roll  of  solicitois  of  this  Courts  unless  he  shall,  on 
the  first  day  of  next  Michaehnas  Tenui  show  unto  this  Court 
good  cause  to  the  oontrary." 

March  27. — ^Mr.  Wigram,  for  the  defendant  Hill,  now  moyed 
for  leaye  to  pay  the  sum  of  60021  into  court  to  the  credit 
[*462}    of  *the  cause,  which,  the  plaintiff  not  opposing,  was 
ordered  accordingly. 

(a)  Fosfc^  p.  466.  (6)  R  L.  1793,  A.  £  548. 
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May  8A.— The  order  of  the  9ih  March  having  been,  by  the 
direction  of  the  Viot-Charicelhr^  placed  in  the  hands  of  the 
solicitor  of  the  suitors'  fund,  for  the  purpose  of  prosecution, 
and  a  copy  of  the  order  having  been  served  on  the  defendant 
Hill,  cause  was  this  day  shown  by  that  defendant  against  the 
prosecution  of  the  order.  The  substance  of  his  affidavit  will 
sufficiently  appear  from  the  7tce^C%anoeQ9r'«  judgment. 

Mr.  Wigram  and  Mr.  Sogers,  for  the  defendant  Hill. 

Mr.  Ihybr,  for  the  solicitor  of  the  suitors'  fund. 

» 
The  Yice-Chancbllor. — ^Aft^  what  has    already   taken 

place  as  to  this  case,  it  must  be  unnecessaiy  to  recapitulate 

minutely  the  &cts  of  it 

Mr.  Hill,  being  a  solicitor  of  the  Court  of  Chanoeiy,  did,  in 
the  year  1886,  permit,  advise,  cause  a  dient,  who  was  an  aged 
peasant,  in  an  obscure  and  humble  condition  of  life  incapable 
altogether  of  forming  a  judgment  as  to  the  propriety  or  impro- 
priety of  the  BCtf  to  sell  a  sum  of  £660,  8L  per  Cent  Consols,  of 
which  he  was  the  sole  trustee  for  a  woman  and  for  infimts.  The 
sale  was  not  merely  unnecessary  and  improper ;  it  was  mani- 
festly wrong,  and  a  plain  and  gross  breach  of  trust  The  pro- 
oeeds  were  received  by  Mr.  Hill.  It  is  not  alleged  that  Mr.  Hill 
took  or  asked,  or  suggested  the  taking  or  asking  of  any  opinion 
or  advice,  except  his  own,  as,  to  the  correctness  or  incorrectness 
of  the  proceeding. 

If  this  conduct  on  the  part  of  a  solicitor,  could,  however,  be 
attributed  to  want  of  prudence,  to  want  of  knowledge, 
*or  to  both — ^if  there  was  an  absence  of  desire  to  benefit  [*46S] 
himself  and  of  bad  intention,  it  would,  probably,  (how- 
ever glaring  the  irregularity,)  be  harsh,  and,  if  not  wron^  yet 
not  requisite,  to  say  that  he  had  placed  himself  under  any  other 
than  a  civil  responsibility  merely ;  and  I  have  endeavored  tp 
bring  myself  to  thmk  it  possible,  reasonably,  to  take  that' view 
of  the  transaction ;  no  light  task,  when  there  are  considered  the 
nature  of  Mr.  HiU's  answers  to  the  bill,  the  &ct  of  the  posseaaibn 
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by  himself  of  the  money  produced  by  the  sale,  the  manner  in 
which  he  avows  or  professes  that  he  applied,  used,  and  dealt 
with  it,  the  greatly  reduced  sum  to  which  he  asserted  that  it  had 
become  diminished,  the  amount  and  extraordinary  nature  of  his 
charges  claimed,  and  more  than  claimed,  by  him  against  the 
fund,  and  the  release  which  he  prepared,  and  procured  the  trus- 
tee and  the  father  of  the  infants  to  execute,  an  instrument  open  to 
serious  animadversion.  These  circumstances,  the  detail  of 
which  I  spare  myself  cannot,  I  say,  be  considered  by  the  Court 
without  feelings  of  pain,  without  misgivings  as  to  the  propriety 
of  continuing  Mr.  Hill  in  an  honorable  profession,  the  upright 
performance  of  the  important  duties  belonging  to  which  is  of 
such  high  interest  to  society. 

I  have  willingly  paused,  however,  upon  the  &ct  to  which  he 
swears,  that  at  this  period,  (1836,)  he  was  only  twenty-five  years 
old — upon  the  circumstance  that  he  had  lost  his  &ther  in  his 
boyhood — ^upon  the  restitution,  though  late,  that  he  has  submit- 
ted to  make,  has  been  ordered  to  make,  and  has  I  suppose  made 
— upon  the  amount  of  costs,  th^  costs  of  all  parties  to  the  suit^ 
to  which  he  has  been  most  properly,  in  my  judgment,  subjected 
by  this  court,— ^tlpon  the  sense,  which  he,  by  his  counsel,  has 
stated  himself,  now,  at  least,  to  entertaia  of  the  nature  of  the 
transaction  in  question, — ^and  upon  the  hope,  that  their  opinion 
and  advice,  aided  by  the  discussion  that  the  case  has  received, 
and  by  the  experience  which,  since  the  year  1886,  Mr. 
[^464]  Hill  may  be  supposed  to  .have  acquired,  will  *not  be 
without  their  &uits. 

Pausing,  I  say,  on  these  considerations  and  upon  this  hope,  I 
have  succeeded  in  persuading  myself  to  think  that  I  may,  with- 
out impropriety,  abstain  from  proceeding  further  in  this  matter, 
if  Mr.  Hill  wiU  do,  what  seems  to  me  yet  wanting  on  his  part^ 
to  evince  a  thoroughly  just  sense  of  what  has  occurred,  and  a 
hearty  desire  to  make  complete  reparation,  namely,  will  under^ 
take  to  pay  to  the  other  parties*  to  the  suit  their  costs,  charges^ 
and  expenses  properly  incurred  in  the  cause,  or  preliminary,  or 
otherwise,  in  respect  of  the  cause,  so  far  as  he  has  not  been  or- 
dered to  pay  those  costs,  and  also  the  costs  of  the  solicitor  to  the 
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suitors'  fund  upon  the  present  question ;  those  costs  charges,  and 
expenses,  and  costs  respectively,  to  be  taxed,  if  required,  in  the 
usual  way. 

K  I  am  now  to  part  with  the  case,  let  me  repeat  my  earnest 
hope,  let  me  say  my  expectation,  that  what  has  taken  place  in 
this  cause  may  not  be  without  good  effect,  and  that  Mr.  Hill 
will  hereafter  so  conduct  himself  as  to  efface  the  recollection  of 
the  facts  now  before  me.  I  trust  that  he  will  entertain  and 
manifest  a  proper  sense  of  what  he  owes  to  himseli^  to  his  family, 
and  to  the  profession  of  which  he  is  a  member, — ^a  profession, 
the  powers  of  whiqh,  for  good  or  ill,  as  &r  as  the  worldly  inter- 
ests of  the  mass  of  manking  are  concerned,  can  scarcely  be  too 
strongly  stated, — ^a  profession  owning,  I  am  happy  to  be  able  to 
say,  so  many  who  would  do  honor  to  any  calling,  and  who, 
well  aware  that  sincerity  and  integrity  are  the  surest  guides  to 
prosperity  and  distinction,  are  true  and  just  from  higher  mo- 
tives and  less  worldly  considerations. 

Let  it  be  Mr.  Hill's  study  and  ambition  to  become  deserving 
of  being  ascribed  to  that  class  of  solicitors;  a  class  meriting  and 
receiving  the  countenance  and  protection,  the  respect  and  esteem, 
of  those  in  whose  hands  is  placed  the  administration  of 
justice ;  among  not  the  least  urgent  of  whose  ^duties,  on  [*466] 
the  other  hand,  it  is,  fo  mark,  to  censure,  to  repress, 
and,  if  necessary,  to  extirpate  from  the  Courts,  such  men,  as  by 
abusing  the  functions  and  privileges  of  so  important  a  profession, 
become  a  scandal  and  a  pestilence  to  society. 
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MaTTHIE  V.  EDWABDa 

1846:  March  14th,  16th,  and  17  th. 

Sale  under  a  power  of  sale  contained  in  a  mortgage-deed,  the  power  being  proved 
to  have  been  oppressively  exercised  hj  the  z9ortgagee^  set  aside  with  costs  as 
against  the  m6rtgagee. 

Bill  by  mortgagor  against  mortgagee  and  his  solicitors,  praying  to  have  a  sale  imder 
the  mortgage-deed  se(  aside  for  fraud  and  oppression,  dismissed  as  against  the 
solicitors,  the  main  chai^ges  in  tlie  bill  against  them  not  having  been  made  out— 
but  without  costs,  on  the  ground  that  they  were  the  substantial  movers  and 
authors  of  the  sale,  which,  as  between  the  mortgagor  and  the  mortgagee,  was 
proved  not  to  be  sustainable  in  a  court  of  equi^. 

A  mortgagee  having  a  power  of  sale  cannot,  as  between  him  a&d  the  mortgagoiv 
exercise  it  in  a  manner  merely  arbitrary,'  but  is,  as  betwe^  them,  bound  to  act 
in  a  prudent  and  businessrlike  manner,  with  a  view  to  obtain  as  laige  a  price  as 
may  fiiirly  and  reasonably,  with  due  diligence  and  attention,  be  under  the  dr- 
cumstanoes  obtainabla  Therefore,  where  a  man  who  had  a  reversionary  interest 
in  a  sum  of  money  expectant  on  the  death  of  his  wife  without  issue  by  him,  died 
in  his  wife's  lifetime  after  having  mortgaged  that  interest,  and  a  few  weeks  after 
his  decease  the  mortgagee,  under  a  power  of  sale,  advertised  the  property  for 
sale  as  a  reversion  expectant  on  the  death  of  a  widow  lady  "  now  aged  thirty,  or 
thereabouts,*'  and  made  no  offer  to  satisQr  the  purchaser  that  there  was  no  possi- 
bility of  the  widow  having  issue,  it  was  held,  that  the  sale,  under  such  drcum- 
stances,  was  improvident,  and  could  not  be  sustained  as  against  persons  cJaJming 
under  the  mortgagor. 

By  an  indenture,  dated  1st  December  1887,  being  the  settle- 
ment upon  the  marriage  of  the  Bev.  Hugh  Matthie  with  Anna 
Maria,  his  wife,  a  sum  of  £3000,  secured  on  a  mortgage  of  free- 
hold lands  at  Ellesmere,  in  the  county  of  Salop,  and  a  sum  of 
£1000  secured  by  the  bond  of  John  Matthie,  were  duly  trans- 
ferred and  assigned,  with  the  several  securities  for  the  same,  to 
B.  H.  Hilton  and  R  B.  Hone,  their  executors,  administrators, 
and  assigns,  upon  trust,  to  pay  the  interest  to  the  husband  and 
his  assigns  for  his  life ;  and  after  his  death,  then,  in  case  the  wife 
should  survive  him,  to  pay  the  same  to  her  and  her  assigns  for 
her  liie ;  and  after  the  decease  of  the  survivor  of  them,  in  trust 
for  the  children  or  child  of  the  marriage ;  and,  in  case  there 
should  be  no  child  of  the  marriage,  or  no  child  who,  being  a  son, 
should  attain  the  age  of  twenty-one,  or  die  under  that  age  leav- 
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ing  issue  living  at  his  deatb,  or  who,  being  a  daughter,  should 
attain  that  age  or  be  married,  then  upon  trust  to  assign 
the  capital  to  the  husband,  *his  executors,  administra-    [*466] 
tors,  and  assigns. 

Mr.  Matthie  employed  as  his  solicitors,  Messrs.  Harper  & 
Jones,  of  Whitchurch ;  and  Harper  being  greatly  in  Mr.  Mat- 
thie's  confidence,  was,  upon  the  death  of  Hilton,  one  of  the  trus- 
tees of  the  settlement,  appointed  by  him  to  be  a  trustee  in  Hil- 
ton's room. 

Mr.  Matthie  being  from  time  to  time  in  want  of  money,  ap- 
plied to  Messrs.  Harper  &  Jones  to  procure  loans  for  him. 
Accordingly,  between  the  80th  November,  1842,  and  the  6th 
July,  1848,  Harper  &  Jones  negotiated  and  obtained  for  Mr.  Mat- 
thie, from  their  clients,  four  several  advances  or  loans  of  money, 
on  the  security  of  his  interest  in  the  trust  fund,  subject  to  the 
trusts  of  the  settlement.  The  loans  w6re  as  follows:  first,  £200, 
lent  by  Edward  Dicken,  and  secured  by  deed,  dated  the  80th 
November,  1842 ;  secondly,  £100,  lent  by  Edward  Edwards,  and 
secured  by  deed,  dated  the  6th  of  February,  1848;  thirdly, 
£250,  lent  by  Edward  Lewis,  and  secured  by  deed,  dated  the 
18th  of  April,  1848 ;  and  lastly,  £120,  lent  by  Thomas  Wilkin- 
son, and  secured  by  deed,  dated  the  6th  July,  1843. 

The  deed  executed  to  Wilkinson  recited  the  settlement  and 
the  three  former  mortgages,  and  contained  a  power  of  sale  by 
the  morgagee,  on  default  of  payment  by  the  mortgagor  of  the 
principal  or  interest  on  the  1st  September  then  next  immedi- 
ately ensuing ;  the  power  to  be  exerciseable  at  any  time  afler 
such  default,  without  any  consent  or  concurrence  by  the  mort- 
gagor, his  executors  or  administrators ;  the  sale  or  sales  to  be 
either  by  public  auction  or  private  contract,  and  subject  to  such 
conditions  as  might  appear  expedient,  and  either  subject  to  the 
prior  mortgages  or  discharged  therefrom,  with  directions  for  the 
application  of  the  money  arising  from  the  sale  in  payment  of 
the  costs,  and  of  the  sum  or  sums  due  on  mortgage,  and  for  pay- 
ment of  the  residue  to  the  mortgagor,  his  executors,  administrar 
tors,  or  assigns. 

♦Mr.  Matthi^,  by  bis  will,  dated  the  17th  December,     [*467] 
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1842,  appointed  his  wife  and  her  brother,  Mr.  Hone  (one 
of  the  trustees  of  the  settlement,)  and  also  Mr.  Harper,  to  be  his 
executrix  and  executors ;  but  by  a  codicil,  dated  the  20th  Octo- 
ber, 1848,  he  revoked  the  appointment  of  Harper  as  an  execu* 
tor. 

The  testator  died  on  the  9th  December,  1843,  leaving  his 
widow  surviving  him,  but  no  issue  of  hia  marriage  with  her* 
The  moneys  due  on  the  several  securities  were  at  this  time  un- 
paid, and  Harper  was  in  possession  of  the  will  and  of  various 
papers  belonging  to  the  testator. 

On  the  16th  December,  1843,  within  a  week  after  the  testator's 
death,  Mr.  Hone  made  some  inquiries  of  Mr.  Jones,  the  partner 
of  Harper,  respecting  the  affairs  of  the  deceased.  On  the  follow- 
ing day,  Jones  wrote  the  following  letter  to  Mr.  Hone : — 

"  Whitchurch,  December  16th,  1848. 
"Sir, — As  you  did  not  make  any  definite  arrangement  with 
Mr.  Parry  Jones  yesterday  as  to  the  most  important  matter  in 
which  we  are  concerned  in  the  affairs  of  my  late  lamented 
friend,  Mr.  Matthie,  namely,  the  payment  of  his  debts,  I  send  a 
special  messenger  with  this  to  say  that,  if  you  do  not  give  us,  on 
Monday  next,  an  irrevocable  authority  to  Messrs.  Churton,  the 
auctioneers,  to  pay  what  shall  be  found  due  to  us,  (upon  re- 
ference to  some  respectable  solicitor,  in  case  we  do  not  agree 
about  the  same,)  we  shall  file  a  bill  in  Chancery  for  the  due  ad- 
ministration of  his  estate  and  effects." 

To  this  letter,  Mr.  Hone  on  the  same  day,  sent  a  written  re- 
ply, to  the  effect  that  he  was  not  in  a  situation  to  make  any 
statement  with  regard  to  the  affairs  of  Mr.  Matthie. 

The  following  correspondence  then  took  place : — 

» 

Dec.  19th,  1848 :  North  &  Orred  (solicitors  of  Mrs.  Matthie) 

to  Harper  &  Jones  — "  Some  of  the  friends  and  con- 

[*468]    nexions  of  the  late  Rev.  Hugh  Matthie  have  *advised 

with  us  as  to  his  affairs,  aad-pajciiculai^  Mcith  r^rence 


to  a  letter  written  to  Mr.  Hone,  on  the  16th  in^RR^  by  your  clerk, 


il^^ 


■ 


I 


*', 
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Ut.  p.  Jones,  which  we  ^1  confident  that  you  oannot  have  seen 

before  it  was  despatched.  The  parties  we  have  alluded  to  iiave 
under  tiieir  consideration  the  propriety  of  comiug  forward,  if 
tbcy  can  see  their  way  cJearly,  to  provide  a  fund  for  the  pay- 
ment of  the  just  debts  of  the  late  Mr.  Matthie,  a  desi^  in  which 
they  are  influenced  solely  by  the  great  rehictance  which  they 
feel,  that  anything  like  the  diacredit  of  insolvency  should  attach 
itself  to  the  memory  of  so  near  a  eonncxion ;  but  as  yet,  of 
course,  they  cannot  cmnmit  themselves  to  any  such  engagement, 
the  performance  of  which  must  altogether  depend  upon  the 
state  in  which  they  may  find  the  affairs  of  the  deceased,  of  which 
their  knowledge  as  yet  is  extremely  limited.  But,  as  the  first 
step  towards  obtaining  the  information  necessary  to  enable  them 
to  decide,  we  are  instructed  to  say,  that  they  will  provide  means 
for  the  payment  of  what  you  and  we  may  agree  to  be  justly 
due  to  you,  on  being  put  into  possession  of  all  the  papers  of  the 
deceased  in  your  custody.  We  have  not  yet  seen  the  Reverend 
Mr.  Hone,  but  we  are  instructed  that  he  will  sanction  the  above 
arrangement  as  executor,  if  ho  determine  to  assume  that  office, 
but  as  to  which  he  has  by  no  means  made  up  his  mind." 

Dec  20th : — Two  letfera  from  Harper  &  Junes  to  North  & 
Orred ;  in  the  former  of  which  they  inquired  whether  North  &. 
Orred  would  undertake  to  appear  to  procesa  for  Mr.  Hone ;  and 
in  the  latter,  they  offered  to  transmit  to  them  an  account  of  what 
was  alleged  to  be  duo  to  them,  Harper  &  Jones,  from  the  estate 
of  Mr.  Matthic,  In  the  latter  ihey  observed,  "  We  are  well 
aware  of  the  great  respectability  of  your  clients,  but  Mr.  Hone 
baa  been  advised  by  Messrs.  Brooks  &  Lee,"  &c. 

Dec.  23rd:  North  &  Orred  to  Harper. — "  We  have  again  seen 
Bome  of  the  parties,  ajid  are  instructed  that  neither  Mr. 
•Hone  nor  Mrs.  Matthic  will  accept  the  probate,  so  that  [*i69] 
letters  of  administration  cum  festamento  annexe  will  have 
to  be  granted  to  the  brother  or  one  of  the  sisters  of  the  deceased, 
our  clients.  Besides  this  information,  we  do  not  know  that  we 
have  anything  to  add  to  our  last  letter.  Our  iastructiona  are 
confirmed,  to  pay  all  that  may  be  found  to  be  due  to  you  from 
the  deceased,  upon  receiving  all  hia  deeds  and  papers,  of  which 
55 


469  CASES  IN  CHANCEEY. 

1846.— ICattbie  v.  Edwards. 

^  ■  ■     .,  » 

(together  with  an  account)  we  should  be  glad  to  receive  a  list 
at  once,  including  the  three  mortgages  and  title  deeds,  which  it 
will  b^  most  necessary  for  the  security  of  all  parties  to  the  now- 
proposed  arrangement,  should  be  placed  iir  the  control  of  those 
who  may^me  forward  to  pay  the  general  debts  (a  proposal 
still  uttder  the  consideration  of  the  family ;}  and  to  this  end  we 
presume  you  would  have  no  objection,  under  the  circumstances^ 
to  re^gn  the  trusteeship,  in  order  to  the  appointment  of  one  of 
the  relatives  or  connexions  we  iiave  mentioned  Indeed,  an  un- 
dertaking to  this  effect  seems  the  necessary  preliminary  of  any 
arrangement." 

Jan.  2nd,  1844 :  North  &  Orred  to  Harper.— **  We  think  it 
right  to  inform  you  that  adminstration  with  the  will  annexed 
of  the  late  Mr.  Hugh  Matthie  will  be  granted  to-morrow  to  his 
sister,  Mrs.  Coxon,  upon  which  we  presume  you  will  see  no  ob- 
jection  to  furnish  us,  as  her  solicitors,  with  the  information,  the 
subject  of  our  former  letters.  We  have  also,  since  our  last^  been 
instrueted  to  act  on  behalf  of  Mr.  Hone,  one  of  the  trustees^  and 
of  the  parties  beneficially  interested  under  Mr.  Matthie's  settle- 
mcnt,  and  should  be  glad  of  such  information,  as  to  the  nature 
and  particulars  of  the  several  investments,  and  of  the  valuations 
Jcc.  on  which  they  were  made,  and  the  rate  of  interest  and  the 
punctuality  of  its  payment^  as  may  enable  us  to  advise  them 
properly  as  to  this  trust"  Thia  letter  also  contained  a  proposal, 
that  Mr.  Harper  should  retire  from  the  trusts  of  the  settlement 
Jan.  3rd :  Harper  aod  Jones,  to  North  &  Orred,  in 
[*470]  reply. — "  Our  *bills  and  account  against  the  late  Mr. 
Matthie  shall  be  sent  you  as  soon  as  we  can  get  them 
out  We  shall  be  happy  to  render  you  any  information'  in  our 
power  aj3  to  the  iiature  and  particulars  of  the  several  investments, 
and  the  valuations;  &c  on  which  they  were  niade,  and  the  rate 
of  interest  and  the  punctuality  of  its  payment,  as  may  enable 
you  to  advise  them  properly  as  to  the  trust,  upon  your  inform- 
ing us  who  is  to  pay  our  charges.  The  late  Mr.  Hugh  Matthie 
contemplated  the  difficulties  which  have  arisen,  and  particularly 
desired  that  Mr.  Harpef  would  not  relinquish  the  trust  under 
this  settlement,  and  on  this  ground  he  declines  to  do  so.    We 
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are  fullj  aware  how  the  codicil  waa  obtained.    Pecuniary  con- 

sidLTiilLoiis  are  never  made  a  matter  of  feeling  with  this  office, 
and,  tlnirefure,  the  preparation  of  the  necessary  instrument  for  ap- 
pointing a  new  trustee  would  be  no  inducement  for  Mr.  HRrper 
ivliiiquishing  the  trust.  Deeplj^in  teres  ted  as  ouraelves  and  our 
elieiita  are  in  the  affuirs  of  the  late  Mr.  Matthie,  we  think  it 
Would  be  but  lair  that  we  ghould  take  the  direction  of  the  sale 
of  the  jwrsonalty,  and  that  the  creditors  should  be  satisfied  no- 
thing has  been  removed,  about  which  we  beg  to  tell  you  there 
are  anxious  complaints  in  the  country," 

Jan.  6th :  The  Same  to  the  Same. — Letter  inclosing  Messrs. 
Hurper  &  Jones's  bill. 

J:in.  8th:  North  &  Orred  to  Harper  &  Jones, — "We  are  in 
receipt  of  your  letter  of  the  fith  instant,  but  us  we  cannot  possi- 
bly commuiiicate  with  our  clients  thereon  until  to-morrow,  pro- 
bably until  Wednesduy,  it  is  out  of  our  power  to  answer  it  so 
speedily  as  you  requeet.  In  the  meantime,  however,  we  think 
it  right  to  infirm  you,  that  difficulties  have  intervened  as  to 
making  the  grant  of  administration  to  Mrs.  Ooxon,  from  the 
fad  of  Mr.  Matthie  having  left  infant  children.  Some  delay 
will,  therefore,  necessarily  take  place  before  Mrs.  Coxoo  ean  be 
nppoiiited,  if,  indeed,  she  can  be  so  appointed,  of  which  we  arc 
not  certain,  without  communicating  with  our  Chester 
Proctor ;  but,  as  soon  *a3  any  other  personal  represen-  [*471] 
tative  of  the  deceased  is  appointed  you  shall  be  in- 
formed. 

About  the  8th  January,  the  following  advertisement  appeared 
in  (I  Sliropahire  newspaper.  It  waa  accidentally  seen  by  Mr. 
C-ixim,  the  brother-in-law  of  Ihe  testator,  who  gave  information 
of  it  to  North  k  Orred : — "  Reversionary  interest  in  the  sum  of 
£4000. — To  be  sold  by  auction,  by  Messrs.  Churton,  at  the 
Hop  Pole  Inn,  in  the  city  of  Chester,  on  Saturday,  the  27th  of 
Jjiouary,  18-14,  at  four  o'clock  in  the  afternoon,  in  one  lot,  and 
subject  to  such  conditions  as  will  be  then  and  there  produced, 
all  that  reversion  expectant  and  to  flill  into  possession  on  the 
deu«ade  of  a  widow  lady,  now  aged  thirty  years  or  thereabouts, 
of  and  in  the  principal  sum  of  X4000  sterling,  secured  upon 
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freehold  estates  of  ample  value  in  the  county  of  Salop.  For  fur- 
ther particulars,  apply  to  the  auctioneers,  at  Whitchurch  and 
Chester,  or  at  the  offices  of  Messrs.  Harper  &  P.  Jones,  solicitors^ 
Whitchurch,  Salop.'* 

Jan.  12th  :  North  &  Orred  t(f  Harper  &  Jones. — ^In  this  letter, 
the  writers,  after  referring  to  the  advertisement,  and  mentioning 
the  surprise  of  the  parties  at  it,  and  stating  their  supposition 
that  the  proposed  sale  must  be  under  some  one  of  the  powers 
given  to  the  mortgagees,  proceeded  thus : — "  If  you  will  now 
postpone  the  sale,  and  will  send  us  an  abstract  of  the  mortgage 
last  in  date,  with  such  particulars  of  the  others,  and  of  the  sums 
due  on  each,  as  will  enable  us  to  prepare  an  assignment  of  the 
whole,  and  if  you  will  fix  a  day  and  place  for  payment,  (at  a 
sufficient  interval  only  to  allow  us  to  prepare  the  deed,)  we  un- 
dertake, on  behalf  of  our  clients,  that  the  whole,  principal,  in- 
terest, and  icosts  justly  due  on  the  above  mentioned  securities 
shall  be  paid  on  such  day,  upon  the  execution  of  a  proper  as- 
signment. K  you  decline  to  give  us  this  information,  we  re- 
quest to  be  made  acquainted  with  the  address  of  the  several 
mortgagees,  in  order  that  we  may  make  similar  applications  to 
them  peraonally." 

Jan.  16ih :  Harper  &  Jones,  in  reply. — "  After  the  at- 
[*472J  tempts  *that  have  been,  made  to  take  idl  power  out  of  our 
bands,  and  leave  the  mortgagees  and  ourselves  without 
any  guarantee  for  the  payment  of  the  several  sums  due  to  them  and 
us,  we  consider  the  first  part  of  your  letter  uncalled  for,  and  we 
treat  it  accordingly.  There  is  due  firom  the  late  Mr.  Matthie, 
on  mortgage,  to  four  clients  of  ours,  £670,  with  interest  from 
the  time  the  several  advances  were  made ;  and  also  the  amoimt 
due  to  ourselves,  of  which  you  have  had  particulars ;  in  addi' 
tion  to  which,  there  are  further  charges  for  advertising  and  pre^ 
paring  for  the  sale,  &;c.  On  receipt  of  this,  namely,  principal 
and  interest,  and  amount  due  to  us,  we  will,  on  behalf  of  our 
clients,  postpone  the  sale." 

Jan.  25th :  North  &  Orred  to  Harper  &  Jones. — ^The  writers 
refuse  to  comply  with  these  conditions,  but  add — "  K  the  sale 
be  postponed,  we  not  only  pledge  to  such  payment,  that  is  prin- 
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cipal,  interest,  and  costs  on  the  mortgages/  oiur  respeotable 
clients,  the  Eev.  Mr.  Coxon,  Bev.  Mr.  Honej'afkd'  Mrs.  Matthie, 
but  also  ourselves  personally  undertake  to  pay  such  principal, 
interest,  atid  costs  within  a  fprtnight  from  this  date,  upon  the 
execution  of  a  proper  assignment  Under  these  circumstances, 
we  also,  on  behalf  of  our  clients,  protest  against  the  sale,  as  un- 
necessary, oppressive,  i^d ;  improper,  and  beg  to  give  you 
notice,  that,  if  it  be  p; tfceeded  Wi;^^'  we  shall  apply  to  a  court 
of  equity  to  set  it  ^JA^  with  cbete." 

On  ^e  27th.o0l%uary,  the  day  named  in  the  advertisement, 
the  reversionary  rhrterest  was  put  up.  to  sale  by^  Harper  &  Jones. 
On  the  part  of«  Mrs.  Matthie  (who,,  on  the  23rd  January,  had 
proved  the  testator's  will,)  her  solicitors  or  their  agents  attended* 
at  the  sale,  and,  in  the  presence  of  the  persons  assembled,  in- 
dudiog  the  defendant  Eyton,  protested  against  the  legality  of 
it.     They,  however,  in  order  to  prevent  the  property  being  sold 
at  an  under  price,  employed  a  person  to  bid,  who,. having  made 
several  biddings,  the  property  was  bought  in  by  Harper-  & 
Jones  at  J&1600.    Harper  &  Jones  afterwards  sold  the 
♦property  by  private  contract,  for  £1050,  to  Eyton,  un-    [*478] 
der  the  power  of  sale  contained  in  Wilkinson's  mort- 
gage ;  and,  for  the  purpose  of  completing  this  sale,  an  instru- 
ment  under  seal  was  executed,  dated  the  5th  February. 

.  On  the  Srd  February,  Messrs.  North  &  Orred  wrote  as  follows 
to  Harper  &  Jones : — "  We  hear  you  have  actually  sold  the  re- 
versionary interest,  notwithstanding  pur  letters,  Ac.  *  *  * 
To  Mr.  Wilkinson,  and  to  each  of  the  prior  mortgagees,  Mr. 
Dicken,  Mr.  Edwards,  ..and  Mr.  Lewis,  and  also  to  the  alleged 
purchaser,  if  a  client  of  yours,  and  to  yourselves,  we  now,  on 
behalf  of  the  executrix  of  Mr.  Hugh  Matthie,  and  other  parties 
entitled  to  the  equity  of  redemption,  give  notice  not  to  complete 
the  said  alleged  sale ;  and  if  the  alleged  purchaser  be  not  a 
client  of  yours,  then  we  request  you  to  convey  this  notice  also  to 
him  direct;  and,  repeating  our  previous  offers,  we  now,  on  behalf 
of  our  said  clients,  and  also  personally,  again  undertake  to  pay 
to  each  mortgagee  his  principal,  interest,  and  costs,  upon  any  day 
which  you  will  fix,  previously  acquainting  us  with  the  amounts 
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due  to  each,  that  we  may  prepare  an  assignment ;  and  we  now 
give  jou,  and,  through  you,  each  of  the  four  mortgagees,  the 
seller,  and  the  alleged  purchaser,  notice,  that,  if  jou  do  not  so 
acquaint  us  with  the  amount  due  to  the  mortgagees,  and  testify 
their  willingness  to  receive  the  same,  a  bill  in  Chancery  will  forth- 
with be  filed  against  you  and  them;  and  that,  under  the  circum- 
stances of  die  case,  such  bill  will  pray  that  the  defendants,  or 
some  of  them,  may  pay  the  costs  of  the  suit." 

Feb,  6th :  Harper  k  Jones,  in  reply. — "  We  are  pneparing  a 
case  for  the  opinion  of  coui!isel  as  to  the  course  Mr.  Wilkinson 
should  properly  pursue,  and  that  course  he  will  adopt  When 
we  have  obtained  that  opinion,  we  will  apprise  you  of  his  deter- 
mination. Wo  think,  instead  of  our  having  heaped  injury  on 
your  client,  you  have  heaped  injury  on  us,  or  why  not  pay  the 
amount  due  to  us,  instead  of  involving  the  affairs  in  a 
£*474]  Chancery  suit  ?  ♦  *  ♦  ♦  *  We  beg  to  give  you 
notice,  that  we  have  no  claim  on  the  reversionary  inter- 
est, save  the  sums  due  to  our  clients,  and  that  we  are  neither 
trustees  nor  interested  in  any  of  the  sums." 

Soon  after  the  date  of  this  letter,  namely,  on  the  15th  Febru- 
ary, Dicken  received  his  principal  money  and  interest  from  a 
clerk  of  North  &  Orred,  and  signed  a  receipt  for  it ;  and  on  the 
same  day  tender  was  made  by  the  same  clerk;  to  Edwards,  Lewis, 
and  Wilkinson,  of  their  principal  and  interest,  and  refused  by 
them  respectively. 

The  bill  was  filed  by  Mrs.  Matthie,  the  executrix,  against 
Edwards,  Lewis,  and  Wilkinson,  the  three  mortgagees.  Harper 
&  Jones,  the  solicitors  of  Wilkinson,  and  against  Eyton,  the  al- 
leged purchaser ;  and  it  prayed  that  the  plaintiff  as  executrix  of 
Mr.  Matthie,  might  be  declared,  entitled,  and  might  be  at  liberty 
to  redeem  the  mortgaged  premises ;  and  that  it  might  be  .declared 
that  the  sale  to  the  defendant  Eyton  was  fraudulent  and  void  as 
against  the  plaintiff,  and  that  the  same  might  be  set  aside  accord- 
ingly ;  and  that  Eyton  ndight  be  restrained  from  selling  or  deal- 
ing with  the  reversionary  interest,  except  under  the  order  of  the 
Court ;  or,  if  the  Court  should  be  of  opinion  that  the  sale,  so  far 
as  respected  Eyton,  was  not  fraudulent  or  void,  then  that  the 


CASES  mCHAKOERY.  474 

1846.'^Matthie  7.  Eklwarda^ 

—      ■  ■  ■  ■ 

^  aame  might  be  declared  fraudulent  and  void,  and  miglit  be  set 
aside,  so  far  as  respected  the  other  defendants ;  and  that  the  other 
defendants  might  be  decreed  to  miake  satisfaction  or  compensa- 
tion to  the  plaintiff  as  such  executrix,  in  respect  of  the  leyer- 
sionary  interest ;  and  that  all  necessary  directicHis  might  be  given 
and  accounts  taken ;  and  that,  in  any  event^  the  several  defend- 
ants noright  be  decreed  to  pay  the  costs  of  the  suit 

The  cause  now  came  on  for  a  hearing. 

On  the  part  of  the  plaintiff,  evidence  waa  read  £>r  the  pur- 
pose of  substantiating  eertajin  charges  contained  in  the  bill,  to 
the  effect  that  the  sale  to  Eyton,  as  between  him  and  Harper  & 
Jones,  was  a  mere  fictitious  sale,  he  being  a  mere  in- 
strument *in  their  hands,  for  the  puipose  of  enabling  [*475] 
them  to  obtain  the  reversionary  interest  at  an  under 
price.  The  evidence,  however,  upon  this  point  went  no  further 
than  to  show,  that  Eyton,  who  had  been  the  ward  of  Harper,  and 
was  the  brother-in-law  of  Jones,  had  been  for  several  years  dur- 
ing his  minority  maintained  and  brought  up  in  Harper's  house, 
and  had  from  time  to  time  been  furnished  with  money  by 
Harper. 

•  ^  # 

Mr.  Wis^am  and  Mr.  Mr.  BeruthaWj  for  the  plaintiff. — The 
sale  to  Eyton  was  an  oppressive  exercise  of  the  power  contained 
in  Wilkinson's  mortgage  deed.  The  power  itself  was  oppressive 
and  unusual  in  its  terms,  for  the  money  was  to  be  repaid  within 
eight  weeks  after  the  date  of  the  deed.  The  power  of  sale  being 
exercisable  without  the  consent  of  the  mortgagor,  was,  no  doubt 
usual;  but,  nevertheless,  it  is  usual,  in  such  cases,  to  give  the 
mortgagor  notice  of  the  intended  sale.  Here,  the  mortgagee  and 
his  solicitors  studiously  concealed  their  intention  to  sell.  It  was 
a  mere  accident  that  the  plaintiff  had  notice  of  it.  Having  had 
notice,  she  endeavors  to  have  the  sale  postponed.  The  mort- 
gagee's solicitors,  however,  answer,  as  a  condition  to  the  post- 
ponement, that  their  own  claims  against  the  mortgagor  shall  be 
satisfied.  They  tack  to  the  demand  of  the  mortgage-money  their 
own  demands.    The  defendants  must  pay  the  costs  of  the  suit : 
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OKffy.  Wad8ux>rih,{a)  Boberts  v.  WxOiams.if))  The  sale  to  Byton 
wa3  a  mere  aliifl  and  contrivance,  to  coyer  iraud ;  but  supposing 
it  was  not  so,  and  that  he  was  not  engaged  with  Harper  &  Jones 
in  a  scheme  for  placing  the  reveisionaiy  interest  in  their  power 
at  an  under  value,  still,  as  the  purchaser  of  an  equity,  he  is 
affected  by  all  the  circumstances  that  can  affect  the  assignor.  It 
was  Harper's  duty^  as  trustee,  to  give  notice,  to  the  cestui  que 
trust 

[*476]  *Mr.  RusseU  and  Mr.  CharUs  HdU^  for  the  defendants, 
except  Ey ton,  contended,  that,  neither  the  form  of  the 
power  of  sale,  nor  the  exercise  of  it,  were  unreasonable,  for  the 
mortgagees  had  no  security  for  payment  of  their  interest  except 
during  the  life  of  the  mor^gagbr.  '  Upon  the  death  of  the  mort- 
gagor, the  solicitors  of  the  mortgagee  applied,  as  they  had  a  right 
to  do,  for  the  settlement  of  their  claims.  They  were  met  by  a 
statement  on  the  other  side,  that  no  probate  had  been  taken  out 
What  course,  then,  could  they  reasonably  take  but  enforce  pay- 
ment of  their  demands  ?  It  was  impossible  to  fix  the  defendants 
with  costs,  when  no  legal  tender  of  the  mortgage-money  had 
been  made.  Here  no  tender  had  been  made  until  after  the  sale. 
[The  rest  of  this  argument  will  suffidently  appear  from  the 
judgment] 

-  *  * 

Mr.  Anderdon  (with  him  Mr.  Tcrriano^  for  the  defendant 
Eyton,  was  proceeding  to  contend  that  no  case  of  fraud  had 
been  made  out  against  their  client^  when 

The  Vice- Chancellor  said,  that,  in  his  Opinion,  it  was  not  es- 
tablished in  the  cause  that  Eyton's  name  was  used  merely  as  a 
shadow  for  the  purposes  of  Harper  &  Jones. 

Jlndenfon,  having  mentioned  the  case  of  Brown  v.  Lockhart,{a) 
discontinued  his  argument. 

March  17th.   The  ViOE-CHANCBLLOit.-- For  the  credit  of  so- 

« • 

(a)2Y.  A^aC.  0.  689.  (6)  4  Hare,  129.  (e)  10  Sim.  421. 
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ciety,  especially  a  certain  class  of  it,  I  hope  that  proceedings, 
fluch  in  character  as  the  sale  which  this  suit  impeaches,  are  not 
of  usual  or  frequent  occurrence.  I  have  the  satisfaction  of  be- 
lieving that  they  are  not.  The  sale,  however,  though  it  may 
have  been,  as  I  think  it  was,  a  measure  very  far  from  commend- 
able,— though  it  may  have  been,  as  I  think  it  was,  a  measure  of 
striking  and  extraordinary  harshnesa, — is  not  therefore  neces- 
sarily to  be  set  aside  in  a  court  of  justice.  The  question  is, 
whether  there  are  judicial  grounds  on  which  it  ought  to  fail. 

The  sale  was  in  these  circumstances.  The  plaintiff  was  mar- 
ried to  her  late  husband,  Mr.  Matthie,  a  clergyman,  in  Decem- 
ber, 1837 ;  she  being  then,  as  it  seems  admitted  on  all  hands, 
under  twenty-four  or  under  twenty-five  years  of  age.  Previ- 
ously to  the  marriage,  a  settlement  was  made,  by  which  certain 
sums,  amounting  together  to  £4000,  invested  on  securities  at 
interest,  were  assigned  to  trustees  upon  trust  for  the  benefit  of 
Mr,  Matthie  for  life,  and,  after  bis  death,  of  the  plaintiff  for  life, 
and  after  the  death  of  the  survivor,  for  the  benefit  of  the  chil- 
dren or  child  of  the  marriage,  if  any,  with  provisions  usual  in 
such  cases  ;  and  if  there  should  not  be  any  child  born  or  living 
to  attain  a  vested  interest,  then  for  the  benefit  of  Mr.  Matlhie 
absolutely.  The  survivor  of  the  original  trustees  of  the  settlement 
is  Mr,  Hone,  a  clergyman ;  and  for  the  other  was  substituted  the 
defendant  Mr.  Harper,  the  solicitor  of  Mr.  Matthie. 

Mr.  Matthie  seems  not  to  have  been  a  prudent  man.  He  bor- 
rowed, through  Mr.  Harper,  four  small  sums,  amounting  toge- 
ther, I  think,  to  £670,  at  interest,  on  the  security  of  assign- 
ments of  his  interests  under  the  settlement.  The  earliest  of  these 
charges  was  made  to  one  Dicken.  The  plaintiff  states  that  she 
Las  pajd  him  off.  She  has  produced  his  security.  He  is  not 
a.  party  to  the  suit,  and  it  has-not  been  alleged  tliat  he  ought 
to  have  been,  or -to  be,  a  party.  The  second  and  third  charges 
are  held  respectfv^ly  by  the  defendants  Mr.  Edwards  and  Jlr, 
Lewis,  The  fourth  security,  being  for  £120  only,  was  made  in 
July,  1843,  to  the  defendant  Mr.  Wilkinson,  whe,  through 
Mr.  Harper  'and  Mr,  Parry  Jones,  the  co-defendant  and  partner 


L  - 
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of  Mr.  Harper,  made,  or  attempted  and  professed  to  make,  an- 
der  a  power  of  sale  contained  in  this  security,  the  sale  in  ques* 
tion  in  the  cause. 

It  is  admitted,  that  Mr.  Harper  alone,  or  together 
[*478]  with  *his  partner,  Mr.  Jones,  was  concerned  as  solicitor 
for  Mr.  Matthie  and  each  of  the  mortgagees,  in  the  mat- 
ter of  each  of  the  securities.  By  that  of  Mr,  Wilkinson,  the 
principal  and  interest  of  the  £120  were  made  payable  on  the 
1st  September,  184S,  being  eight  weeks  after  the  advance ;  for 
which,  therefore,  Mr.  Matthie,  being  charged  with  the  expense 
of  the  security  (not  a  short  instrument,)  may  be  thought  to 
hare  paid,  or  become  liable  to  pay,  at  a  rate  somewhat  of  the 
dearest  In  default  of  payment  on  the  1st  September,  Mr. 
Wilkinson  had  a  peremptory  and  absolute  power  of  sale,  with- 
out notice,  conferred  on  him  by  the  deed.  That  any  man  hav- 
ing a  solicitor  should  have  been  allowed^  for  the  sake  of  bor^ 
rowing  120^  to  execute  such  a  deed^  may  be  reasonably  thought 
matter  of  wonder.  So,  however,  it  was ;  and  Mr.  Matthie  must^ 
I  agree,  be  taken  as  bound  between  him  and  Wilkinson  by  the 
instrument  He  died  on  the  ^h  of  December  in  that  year  with- 
out having  paid  the  nK>ney.  Not  any  child  of  the  marriage  had 
been  bom ;  and  (as  it  was  ascertained  in  the  course  of  the  fol- 
lowing year)  the  plaintiff  had  not  been  left  pregnant  But  it  is 
not  proved,  and  I  cannot  assume,  that,  in  or  before  March,  1844^ 
the  month  in  which  this  suit  was  commenced,  it  was  known  to 
herself  or  to  any  one  else  that  she  was  not  pregnant 

By  his  will,  or  will  and  codicil,  the  plaintiff  and  Mr.  Hone 
were  appointed  executors.  It  was  for  some  time  uncertain 
whether  either  of  them  would  prove.  He  has  not  proved ;  but 
probate  was  granted  to  her  alone  upon,  and  not  before,  the  23rd 
January,  1844.  The  mortgagees,  by  virtue  of  their  securities, 
were  specialty  creditors :  Messrs.  Harper  &  Jopes  were  simple 
contract  creditors  of  Mr.  Matthie.  Jhe  assets  left  by  him  were 
supposed  or  suspected  to  be  not  sufficient,  or  to  be  scarcely  suf- 
:ficient,  for  the  payment  of  all  his  debts  in  full. , 
:  Mr.  Wilkinson,  through  the  instrumentality  of 'Messrs.  Harper 
&  Jones,  a&  his  solicitors,  put  up  Mr.  Matthio's  reversionary 
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•interest    in    the    4000i.  to    sale  by   auction   on    tlie     [*47fl] 
27th  of  January,  1844,  knowing  that  the  plaintiiT  and 
her  friLTiOs  and  advisers  objected  to  it. 

A  n  agent  on  lier  behalf  attended  in  the  aaction-poom,  and  pro- 
tested against  the  sale,  and,  as  it  nqvenhelees  proceeded,  made 
one  or  more  bidding  or  biddinga.  The  highest  bidder  was  the 
defendant,  Mr.  Eyton,  at  £1020;  but  the  property  was  bought 
in  by  Messrs,  Harper  k  Jones  for  the  vendor,  at  no  less  a  sum 
than  £1500,  being,  as  it  is  stated,  the  amount  of  the  reserved 
bidding;  and  shortly  afterwards,  that  is,  on  or  before  the  2nd 
of  February,  Mr.  Willdnaon,  through  the  same  solicitors,  con- 
traets  to  sell  it  to  Mr.  Eyton  (who  had  been  the  ward  of  Mr. 
Harper,  and  was  the  brother-in-law  of  Mr,  Jones)  by  private 
contract  for  £1050,  on  the  terms  of  the  auction  eonditions.  This 
is  followed  by  a  more  formal  contract,  under  seal,  for  the  same 
purpose,  dated  the  5th  of  February,  for  what  good  reason  it  does 
not  seem  easy  to  understand. 

This  is  the  sale  in  question,  which  has  not,  as  I  collect,  been 
completed. 

Having  stated  these  facta  and  dates,  it  will  now  be  as  well  to 
go  through  the  correspondence,  or  some  of  the  correspondence, 
that  took  place  between  Mr.  Matthie's  death  and  the  sale.  [Hie 
Honor  here  read  the  correspondence  as  before  stated ;  noticing 
particularly  the  early  period  after  the  death  of  Mr.  Matthie,  at 
which  the  first  letter,  that  of  the  16th  December,  1843,  was 
written.] 

It  must  be  impossible,  I  think,  for  any  impartial  man  to  be 
made  aware  of  the  correspondence  and  circumstances  that  I  have 
now  staleil,  without  feeling  at  least  regret  thatsuoh  transactions 
as  arc  here  disclosed  should  have  existed.  However,  the 
defendants  are  entitled  to  have — of  course  must  have — their 
rights  and  those  of  the  plaintiff  treated  and  decided  on  grounds 
strictly  judicial ;  and  the  question  is,  as  I  said  before,  what,  if 
any,  are  the  judicial  grounds  against  the  sale  afforded  by  these 
materials  ? 

*First,  as  to  the  time  of  sale,  and  the  conditions  of  [*480] 
sale,  which,  intended  oi  profuaod  to  have  been  in- 
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tended  for  the  auction,  were  incorporated  into  the  private  con- 
tract. 

I  apprehend,  that  a  mortgagee  having  a  power  of  sale  cannot, 
as  between  him  and  the  mortgagor,  exercise  it  in  a  manner  merely 
arbitrary,  but  is,  as  betweep  them,  bound  to  exercise  some  dis- 
cretion ;  not  to  throw  away  the  property,  but  to  act  in  a  prudent 
and  business-like  manner,  with  a  view  to  obtain  as  large  a  price 
as  may  fairly  and  reasonably,  with  due  diligence  and  attention, 
be  under  the  circumstances  obtainable.  Was  that  done  in  the 
present  case  ? 

In  the  first  place,  neither  the  particulars  nor  the  conditions  of 
sale  state  the  age  of  the  tenant  for  life.  She  is  described  as  aged, 
"  thirty  years,  or  thereabouts."  What  prudent  man  would,  upon 
such  a  statement,  make  a  calculation  of  price  founded  on  her 
age  ?  I  think  none.  It  is  scarcely  possible  to  say  what  degree 
of  latitude  the  phrase  "  or  thereabouts"  might  not  have  allowed. 
It  is  said  that  a  certificate  of  her  bs^tism  was  produced'  in  the 
auction-room.  I  assume  that  to  have  been  so ;  but  such  a  cer- 
tificate  does  not  prove  the  time  of  birth ;  it  proves  only  that  the 
person  mentiened  in  it  was  not  bom  after  a  certain  day.  In  my  judg- 
ment, the  statement  as  to  her  age  ought  to  have  beenprecise.  The 
statement  actually  made  was  one  so  loose,  as  to  be  likely,  in  my 
judgment,  to  discourage  and  keep  off  {Mnident  purchasers,  and 
was  therefore,  as  I  think,  substantially  objectionable.  K  there 
had  been  diffictdty  in  ascertaining  or  proving  the  time  of  birth, 
that  might  have  made  a  difference ;  but  no  such  case  is  sug^ 
gested. 

Next,  I  think,  it  was  in  a  high  degree  imprudent  to  sell,  while 
it  was  uncertain  whether  the  plaintiff  was  or  was  not  pregnant, 
unless  with  a  guarantee  against  the  possibility.  To  say  nothing 
of  the  chance  (however  improbable)  of  her  marrying  in  February, 
1844,  and  having  a  child  bom  in  September  of  that  year, 
[*481]  who  might  possibly  claim  to  be  the  *child  of  the  former 
marriage,  I  cannot  conceive  that  any  prudent  man 
would  fairly  bid  as  high  a  price  for  the  reversion  in  a  state  of. 
uncertainty  whether  there  was  a  pregnancy,  as  in  a  state  of  cer- 
tainty that  there  was  none,  unless  upon  a  guarantee.    I  do  not 
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say  or  suggest  wbetlier  WiUdnson  or  his  solicitors  shoidd  or 
fihoold  not  have  given  a  guarantee ;  I  say,  that  in  my  judgment 
the  guarantee  not  being  given,  the  sale  ought  not  to  have  been 
made  in  a  state  of  uncertainty ;  and  I  say  so,  assuming  that  the 
reversion  might  have  been  sold  during  the  joint  lives  of  the 
husband  and  wife,  but  seeing,  of  course,  how  very  short  a  time 
(he  being  dead)  would  have  rendered  the  question  of  pregnancy 
clear  of  doubt  It  may  be  daid  that  the  mortgagee  wa3  not 
bound  to  wait.  There  may  be  cases  in  which  such  a  considera- 
tion would  have  force :  I  think,  that,  in  the  circumstances  of  the 
present  case,  it  has  none. 

It  has  been  contended,  that,  with  reference  to  the  plaintiff's 
age  as  in  fact  it  was,  and  upon  the  supposition  of  a  failui^  of 
issue  having  certainly  taken  place,  a  sufficient  price  was  agreed 
to  bo  given  by  Mr.  Ey  ton.  Of  that,  however,  I  am  not  satisfied. 
The  particular  circumstances  of  the  case,  in  my  opinion,  render 
it  (if  the  general  rules,  of  this  Court  do  not  render  it)  incumbent 
on  those  who  support  the  'sale  to  prove  the  sufficiency  of  the 
sum.  In  this  I  think  that  they  have  fidled.  Upon  the  whole 
evidence,  including  the  &ct  of  buying  in  the  reversion  at  £1500 
on  the  27th  of  January,  the  price .  of  £1060  appears  to  me  to 
have  been  below  the  value,  upon  the  footing  of  her  true  age,  as 
now  stated  on  all  hands,  and  the  certain  failure  of  issue.  And, 
as  I  have  said,  the  time  and  circumstances  of  the  sale,  and  the 
particulars  and  conditions  of  sale,  appear  also  to  have  been 
(however  designed)  certainly  well  calculated  to*  lead-  to  a  sale  at 
an  undervalue.  This,  however,  'is  very  far  from  being  all.  The 
letter  of  the  12th  of  January  contained  an  offer  to  pay  the  mort- 
gagees— an  oSet  to  which  the  answer,  the  only  answer, 
was  the  letter  of  the  16th,  ^imposing  an  unreasonable  [*482] 
and  improper  condition,  for  the  solicitor's  benefit,  as 
one  of  the  terms  on  which  alone  the  sale  would  be  postponed. 
On  the  25th,  the  offer  was  repeated,  but  it  produced  no  result ; 
the  sale  having  taken  place,  a§  I  have  said,  upon  or  before  the 
2nd  of  February,  though  not  before  the  letter  of  the  25th  of 
January  had  been  received. 

It  has  been  observed  by  some  of  the  counsel  for  the  defend'* 
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ants,  that  the  ofiEar  of  the  12th  of  January  was  not  made  by  the 
personal  repreaentatiye— certainly,  there  was  not  then  a  personal 
representative;  but  that  the  o£Eer  was  made  with  the  privity 
and  concurrence  of  Mr.  Hone,  acting  on  behalf  of  the  plaintiff, 
there  can,  I  think,  be  no  doubt  It  has  been  argued,  also,  and 
perhaps  not  without  foundation,  that,  it  having  bisen  proposed 
to  Mr.  Wilkinson,  in  the  form,  as  it  is  said,  of  a  condition  of 
payment,  to  assign  his  security,  he  was  not  obliged  to  agree  to 
that  proposal — ^was  not  compellable  to  assign ;  had  there,  how- 
ever, been  any  objection  or  indisposition  to  assign,  he  or  his 
solicitors  should,  in  my  opinion,  have  so  said.  Such  an  objec- 
tion was  not  likely  to  be  supposed  to  exist,  and  was  not  stated 
or  suggested ;  if  it  had  been,  it  might  very  possibly  have  been 
obviated  by  a  different  proposal,  or  in  some  other  manner. 
Absolutely  silent  as  to  any  such  objection,  he,  by  his  solicitors^ 
proceeds — ^in  my  judgment,  oppressively  and  unreasonably  pro- 
ceeds— to  exercise  the  power  of  sale  contained  in  a  security  for 
£V20y  made  not  seven  months  previously,  the  mortgagor's 
death  having  happened  not  two  months.  Upon  the  facts,  an 
injunction  to  restrain  the  sale,  attempted,  or  professed  to  be 
attempted,  on  the  27th  of  January,  would,  I  think,  had  applica- 
tion bee&  made  for  it  before  that  day,  have  been  granted 
certainly.  So  of  the  contracts  which  bear  date  the  2nd  and  6th 
Februaiy;  Mr.  Wilkinson  must  be  taken  to  have  entered  ifito 
each  contract  with  full  knowledge  that  the  plaintiff  considered  a 
sale  by  him  improper  and  uiyustifiable;  and,  in  my 
[^483]  judgment,  he  cannot  sustain  *it  I  have  seldom  been 
made  aware  of  a  proceeding  equally  haidi-^-equally  op- 
pressive ;  but  it  was,  I  think,  not  merely  harsh,  not  merely  op- 
pressive ;  it  was,  I  conceive,  inequitable,  and  an  abuse  of  the 
power,  on  the  several  grounds  which  I  have  stated. 

Mr.  Wilkinson  may  very  possibly,  in  {Jl  this  strabge  course  of 
acting,  have  been  an  instrument  in  the  hands  of  others,,  and  there 
is,  I  think,  reason  to  suspect  that  he  was ;  but  the  evidence  in 
the  cause  does  not  enable  me  to  say  that  he  was  so  grossly  igno- 
rant, so  mere  a  machine,  as  to  be  entitled  to  protection  firom  any 
of  the  ordinary  consequences  of  his  conduct  between  the  plain-* 
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tiiF  and  himself  The  sale  must  be  set  aside  with  costs  against 
him*  I  should  notice,  that  it  has  been  objected  that  the  &ct  of 
the  plaintiff  having  employed  an  agent  tabid  for  her  at  the  sale 
precludes  her  from  relief  That  is  not  my  opinion.  The  cixcum- 
stance,  that  her  opposition  to  the  sale  was  declared  in  the  auc- 
tion-room, and  the  other  circumstances,  must,  be  taken  into  con- 
sideration. Wilkinson  must  be  paid  bis  mortgage  debt,  but 
before  I  know  whether  interest  upon  it  has  been  stopped,  I  must 
know  what  was  the  amount  due  t6  him  at  the  date  of  the  tender 
of  February.  I  must  know,  also,  what  was  due  to  Mr.  Edwards 
and  Mr.  Lewis  respectiydy  at  the  time  of  the  tenders  to  them. 
As  to  their  costs,  I  find  in  their  answer  this  passage ;  '^  And  these 
defendants  submit  and  insist,  that,  no  tender  having  been  made 
to  these  defendants,  or  any  of  them,  previously  to  the  sale  of  the 
said  reversionary  interest,  these  defendants  are  not  bound  to 
comply  with  any  such  application  or  request ;  these  defendants, 
however,  not  admitting,  but,  on  the  contrary,  submitting  and 
humbly  insisting,  that  no  legal  tender  has  been  made  to  them, 
or  any  of  them,  at  any  time.  And  these  defendants  say,  that 
this  defendant,  Thomas  Wilkinson,  did,  under  the  advice  of  his 
solicitors,  and  for  the  purpose  only  of  obtaining  payment  of  his 
mortgage-money,  and  liquidating  and  discharging  the  . 
mortgage-moneys  ^owing  to  the  incumbrancers  whose  [*484] 
securities  preceded  his,  bonajide,  and  without  any  scheme 
or  concert  whatsoever,  but  with  the  jmvity  and  approbation  of 
these  other  defendants,  who  would  otherwise  have  been  obliged 
to  sell  under  .the  powers  or  trusts  for  sale  in  their  own  securities, 
and  whose  concurrence  in  the  conveyance  to  the  purchaser  would 
be  indispensable,  offer  the  said  reversionary  interest,  for  sale  by 
public  auction  in  the  mannefr  and  under  the  circumstances  here* 
inbefore  mentioned." 

Considering  this  statement,  considering  that  Edwards  and 
Lewis  must,  for  the  purposes  of  this  cause,  be  taken  to  have 
known  what  they  were  about,  considering  that  the  deed  of  July, 
1848,  provided  for  their  payment  out  of  the  purchase-money, 
and  considering  that  they  have  made,  as  I  think  they  have,  com- 
mon cause  with  Mr.  WiUdoson,  Mr.  Harper^  and  Mr.  Jones,  I 
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conceive  that  their  character  of  mortgagees  does  does  not  render 
it  necessary,  and  that  the  circumstances  render  it  unfit,  that  thej 
shotdd  receive  any  costs  of  the  suit  to  this  time.  The  sufficiency 
or  insufficiency  of  the  tenders  makes,  under  the  cirumstances  of 
the  case,  no  difference  in  that  respect,  in  my  judgment  So, 
with  regard  to  Wilkinson,  who  must  pay  all  the  plaintifTs  costs 
of  the  suit  to  this  time.  Against  him  merely  as  mortgagee, 
against  Edwards  and  Lewis  merely  as  mortgagees,  I  do  not  be- 
lieve that  there  would  have  been  any  occasion  for  a  suit,  unless 
caused  by  unreasonable  conduct  on  his  part  or  theirs.  The  sale 
has  created  this  litigation ;  and  I  could  not  give  Edwards  and 
Lewis  their  costs  of  it  without  giving  them  over  against  Wilkin- 
son,  which  would  not,  I  think,  be  just  / 

With  regard  to  Mr.  Harper  and  Mr.  Jones  I  have  said  that  I 
should  dismiss  the  bill  as  to  them.  I  do  so,  but  without  preju- 
dice to  any  question  between  the  plaintiff  and  the  other  defend- 
ants respectively,  and  without  costa  I  refuse  them  their  costs, 
remembering  perfectly  well  what  are  the  chaiges  in 
[*485]  the  bill  against  them,  but  perfectly  satisfied,  *also, 
that  thev  were  the  substantial  movers  and  authors  of 
the  sale ;  and  that  their  conduct  is  established  to  have  been 
withi  regard  to  the  matters  in  question,  such  as  to  have  rendered 
it  not  unreasonable  in  the  plaintiff  to  make  them  defendants, 
and  such  as  to  take  away  from  them  all  shadow  pf  title  to  re- 
ceive a  single  shilling  iu  the  shape  of  costs  of  this  litigation. 

With  regard  to  Mr.  Eyton,  he  has  claimed,  by  his  answer  and 
at  the  bar,  the  benefit  of  the  purchase.  That  claim,  in  my 
opinion,  was  groundless,  and  £edls.  His  title,  if  any,  is  equitable 
only ;  and  there  are  facts  in  evidence,  as  between  the  plaintiff 
and  him,  more  than  sufficient  to  prevent  his  case  firom  standing 
better  than  that  of  his  vendor.  But  not  thinking  it  probably 
necessary  to  the  plaintiff's  indemnity,  so  far  as  the  Court  can 
indemnify  her,  to  order  Mr.  Eyton  to  pay  costs,  I  think-  that  I 
need  not  now  do  so.  I  shall,  however,  reserve  the  question, 
whether,  in  case  of  the  plaintiff's  ihability  to  recover  from 
Wilkinson  the  oosla  to  which  he  is  made  liable,  Mr.  Eyton 
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should  not  be  ordered    to  pay  those  coats ;  and  I  ahall  give 
liberty  to  apply. 

In.  the  observations  that  I  have  made,  I  have,  in  favor  of 
Messrs.  Harper,  Jones,  and  Eyton,  asaumed  the  contract  of  Feb- 
ruary to  have  been  made  by  Mr.  Eyton  on  his  own  behalf  and 
account ;  but  it  does  not  appear  to  nie  necessary  to  decide,  and 
I  abstain  from  expressing  or  intimating  any  opinion,  whethfir  it 
was  or  was  not  so.  Mr,'  Harper  and  Mr.  Jones  are,  I  under- 
stand, solicitors  of  the  Court  of  Chancery.  Considering  them 
in  that  capacity,  the  Court  sees  reason  for  especial  regret  tiiat 
some  of  the  matters  appearing  in  this  cause  to  have  taken  place 
should  have  taken  place. 


*GeE  v.  GtTBNET.  [*486] 

18«:  March  aist 

A  mnrried  womut,  ttarln^  a  power  to  appobt  ■  flunl  to  ber  chQdrw,  appointed  it 
Id  an  only  cliitd  of  tender  jean,  who  died  foor  nionthi  afterirudB.  Her  bos- 
bmd  attested  the  deed  of  appolotiDent  eg  a  nitnwa.  Twontj-foitr  je»n  afler- 
warda,  the  wife  died,  in  tlie  lifBtimD  or  ber  husband,  who  tlien  daiined  the  (uoA 
■a  adminiatntor  of  tbe  child.  The  Couit  directed  isauea  to  tr;  whether  the 
power  had  beea  executed  without  frnud  oo  the  put  of  the  buEband  uid  wife. 

Dorothy  Wakeham,  by  her  will,  dated  the  lOth  November, 
1804,  after  beqneathing  500/.  Consols  in  tniat  for  Thomas  Wake- 
ham  Richardson,  for  \i'3  life,  and,  after  his  decease,  for  his 
children,  (who  were,  if  sons,  to  take  vested  interest  at  the  age  of 
twenty-one,  or,  if  daughters,  at  that  age  or  marriage,)  and  after 
bequeathing  certain  annuities  for  lives,  directed  the  residue  of 
her  personal  estate  to  be  invested  in  the  funds  in  the  names  of 
inistees,  upon  trust  that  the  said  trustees  should  permit  and 
suffer  Louisa  Elizabeth  Bretl,  and  her  assigns,  during  ber  lif.-, 
to  have,  receive,  and  take  one  moiety  of  the  interest,  dividends, 
and  proceeds  of  such  stocks  and  funds  for  her  and  their  own 
use  and  benefit ;  and,  after  her  decease,  should  assign  the  said 
67 
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moiety  unto,  between^  and  amongst  all  and  eyery,  or  such  one 
or  more  of  her  children,  at  such  age  or  ages,  day  or  days,  and 
times,  and  in  such  parts,  shares,  and  proportions^  with  such 
maintenance  in  the  meantime  unt^il  transfer,  and  in  such  manner 
and  form,  as  the  said  Louisa  Elizabeth  Brett  should,  notwith- 
standing her  coverture,  at  any  time  or  times,  by  any  deed  or 
deeds,  writing  or  writings,  with  or  without  powers  of  revocation 
and  new  appointment,  to  be  by  her  sealed  and  delivered  in  the 
presence  of,,  and  attested  by,  two  or  more  credible  witnesses,  or 
by  her  last  will  and  testament  in  writing,  direct  or  appoint,  and, 
subject  tO'  suck  direction  and  appointment,  shoidd  assign  the 
same  unta,  between,,  and  among  the  said  children  in  equal  shares^ 
at  the  same  respective  ages  and  times  as  the  testatrix  had  there- 
inbefore declared  of  and  concerning  the  bequests  in  favor  of  the 
children  of  the  said  Thomas  W.  Sichardson,  such  shares  to  vest 
at  the  same  ages  and  times  as  the  shares  of  the  children  of  the 
said  Thomas  W.  Richardson  in  the  stock  thereinbefore  be- 
queathed to  thenh 
[*487]        *The  testatrix  died  in  1815. 

On  the  19th  May,  1817,  Louisa  Elizabeth  Brett  mar- 
ried the  plaintiff  George  Gee,  a  solicitor.  On  the  8th  February 
following,  a  child,  John  Brett  Gee^  the  only  issue  of  the  mar- 
riage, was  bom. 

By  a  deed,  dated  the  16th  March,  1818,  under  the  hand  and 
seal  of  Mrs.  Gee,  reciting  her  power  of  appointment,  Mrs.  Gee 
directed  and  appointed  all  that  moiety  of  the  stocks  and  funds 
eomprised  in  the  will  of  the  testatrix  (to  the  dividends  of  which 
she,  Mrs.  G<ee,  was  entitled  for  her  lile)  unto  and  to  the  sole  use 
and  benefit  of  her  son,  John  Brett  Gee,  his  executors,  adminis- 
trators, and  assigns }  and  she  declared,  that  it  should  be  lawful 
for  her,  at  any  time  or  times  thereafter,  by  any  writing  or  wri^ 
ings  under  her  hand  and  seal,  to  revoke,  alter,  or  make  void  the 
same  deed. 

It  appeared  from  the  deed,  that  the  witnesses  attesting  the  exe- 
cution of  it  were  the  j)laintiBF,  George  Gee,  and  Wilson  Over- 
end,  a  captain  in  the  navy,  who  died  in  1825.  The  deed  did 
not  appear  to  have  been  stamped  previously  to  execution.    It 
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was  stamped  shortly  before  the  institation  of  ibis  suit,  in  1845. 

On  the  22nd  July,  1818,  four  months  after  the  date  of  the 
deed,  John  Brett  Gee  died  Mrs.  Cree  died  on  the  15th  Feb^ 
ruary,  1842,  without  having,  as  it  appeared,  revoked  or  altered 
the  appointment. 

The  plaintiff  having,  as  he  alleged,  daring  the  long  course  of 
years  that  had  elapsed  since  the  appointment,  entirely  forgotton 
its  occurrence,  was  reminded  of  it  by  finding  the  deed  of  March, 
1818,  amongst  his  wife's  papers,  at  the  time  of  her  death.  And 
it  was,  as  he  stated,  under  these  circumstances  that  he,  in  1845, 
obtained  letters  of  administration  of  the  effects  of  his  infant  child, 
and  filed  the  present  bill  to  compel  a  transfer  to  himself  of  i;he 
fund  which  had  been  the  suliject  of  appointment. 

Mr.  RnsseU  and  Mr.  Speedy  for  the  pkintifl^  observ^ 
*that  it  was  impossible  to  suggest  thai  any  fraud  had  [*488] 
been  committed  in  this  case,  and  the  plaintiff  must  re* 
cover.  The  appointment  was  made  in  order  to  secure  a  better 
provision  for  the  child.  Had  there  been  no  appointment,  he 
would  have  taken  no  vested  interest  till  twenty-one,  and  no 
maintenance  in  the  meantime,  for  there  was  no  clause  of  main* 
tenance  in  the  will.  That  being  so,  there  was  no  reason  for 
imputing  sinister  motives  to  the  plaintiff  and  his  wife.  Had 
the  appointment  been  to  a  consumptive  child,  it  might  have 
been  a  good  ground  of  objection  to  the  plaintiff's  claim ;  but 
here  there  was  not  the  slightest  evidence  of  bad  motive.  Lard 
Hicrhinbrohe  v.  Seynu)urj{a)  McQueen  v.  Far^^uhar.{b) 

Mr.  Hodgson  and  Mr.  Chandks^^  for  sotne  of  the  next  of  kin 
of  the  testatrix. — Supposing  no  cam  of  positive  fraud  <3an  be 
made  out  against  the  plaintiff  or  his  wife,  yet  it  does  not  follow 
that  he  can  avail  himself  of  this  deed.  The  appointment  may 
be  good  for  the  child,  but  it  may  be  such  that  the  plaintiff  may 
not,  as  administrator,  be  entitled  to  come  into  equity  to  avail 

(a)  1  Bra.  0.  a  8M.  (p)  U  Yea  46Y,  4,19. 
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himself  of  it:  Butcher  v.  Jacleson^{ci^  Edgewqrth  y.  I!dgeworih,(b) 
Beside,  there  are  various  circamstances  to  impeach  this  deed. 
It  was  executed  in  a  hurry, — ^not  even  on  a  stamp.  The  father 
was  himself  a  witness :  the  other  person  who  is  stated  to  have 
been  a  witness  is  dead.  Moreover,  the  plaintiff  does  not  show 
when  the  deed  was  executed,  which  is  materiaL  Deeds  are  so 
often  dated  long  before  they  are  executed,  that  the  courts  will 
not  rely  on  the  date  of  the  deed  when  proof  of  the  time  of  exe- 
cution is  material :  Wright  v.  'Lains<m.{c)  Upon  the  whole,  this 
is  a  case  of  considerable  suspicion 

• 
Mr.  W.  Ml  James^  for  the  trustees. 

[*489]      *The  Vice-chancellor^  in  the  course  of  the  argument, 
referred  to  RaOadge  y.  Butledge  {(fy 

The  Vick-Chanobllor. — ^Whether  I  should  have  thought 
this  deed  essentially  and  necessarily  bad,  if  there  had  been  a 
clause  of  maintenance  in  the  will,  or  if  uny  issue  of  a  child  dying 
under  twenty-one,  and  leaving  issue,  could  hav6  taken,  it  is  not 
requisite  to  give  an  opinion.  There  is  not  any  clause  of  mainte- 
nance in  the  will ;  and,  as  I  read  the  will,  in  the  absence  of  any 
appointment,  neither  a  child  dying  under  twenty *one,  leaving 
issue,  nor  any  issue  of  that  child,  could  have  taken. 

Bearing  in  mind  these  circumstances,  I  cannot  venture  to  say 
that  the  deed  is  necessarily  or  essentially  bad.  It  may  possibly 
be  good.  But  there  are  circumstances  belonging  to  the  case 
which  render  it  impossible  for  me  to  act  for  or  against  the  deed 
without  the  assistance  of  a  jury. 

The  issues  must  be,  I  apprehend,  four  in  number:  first, 
whether  the  deed  was  executed  by  Mrs.  Gee  in  the  lifetime  of 
the  infant  appointee ;  secondly,  whether  the  deed  was,  as  to  the 
sealing  and  delivery  of  it  by  Mrs.  Gee,  attested  by  two  credible 
witnesses  in  the  lifetime  of  the  in&nt ;  thirdly,  whether  the  deed 

(a)  Oor.  y.  0.  E.,  6th  Maroh,  1846.  (6)  Beat  328,  33i. 

(c)  2  Mea  k  W.  739,  743.  (d)  2  Bligfa,  352. 
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was  fairly  obtained  from  Mrs.  Gee;  fourthly,  whether  the  deed 
was  executed  by  Mrs.  Ghee  with  a  fraudulent  intention. 

The  plaintiff  to  be  plaintiff  at  law :  and  the  plaintiff  request- 
ing that  he  may  be  examined  for  himself,  let  him  be  at  liberty 
to  be  examined  for  himselfi  the  defendants  being  at  liberty  to 
cross-examine  him. 


♦Tombs  v.  Boch.  *[490] 

1846 :  April  24th,  25th ;  Ublj  8th. 

A  testator,  having  made  a  particular  devise  of  all  his  real  estates,  and  having  be- 
queathed several  specific  legacies,  dies  indebted  bj  specialty  and  simple  contract 
His  personal  estate  not  spedficallj  bequeathed  is  more  than  sufficient  to  pay  his 
simple  contract  debts,  bat  not  sufficient  to  pay  his  specialty  debts: — ^Held,  that 
the  amount  necessary  to  complete  the  payment  of  the  specialty  debts  must  be 
contributed  rateably  by  the  spedfic  legatees  and  devisees. 

William  Hsnby  Scoubfield,  by  his  will,  dated  the  26th  of 
September,  1840,  after  directing  where  he  should  be  buried,  gave 
and  devised  all  his  capital  messoage  or  mansion-house,  called  the 
Mote,  and  all  and  singular  his  manors,  messuages,  fisu'ms,  lands, 
tithes,  and  hereditaments  whatsoever,  situate  in  the  county  of 
Pembroke,  and  elsewhere,  with  their  and  every  of  their  rights; 
members,  and  appurtenances,  unto  George  Boch  and  the  Bev. 
Williai^  Boch,  their  heirs  and  assigns,  for  ever,  to  the  uses,  upon 
the  trusts,  and  for  the  intents  and  purposes  thereinafter  limited 
and  declared  concerning  the  same ;  namely,  as  to  his  messuage  or 
dwelling-house  called  Clover-hill,  with  the  gardens  and  offices 
thereto  belonging,  and  the  two  meadows  occupied  therewith,  with 
their  appurtenances,  to  the  use  of  his  wife,  Louisa  Sarah,  and  her 
assigns,  during  her  life,  in  case  she  should  so  long  continue  his 
widow ;  and,  as  to  the  said  last  mentioned  messuage,  lands  and 
hereditaments,  with  their  appurtenances,  from  and  immediately 
after  her  decease  or  second  marriage,  and  as  to  all  other  his  here- 
ditaments thereinbefore  devised,  from  and  immediately  aft^er  his 
decease,  to  the  use  of  each  and  every  of  the  testator's  sons  suoces- 
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fiivelj,  and  his  assigns,  for  his  life ;  with  remainder  to  trustees,  to 
preserve  the  contingent  remainders ;  with. remainder  to  the  first 
and  other  sons  of  the  testator's  sons  suoeessivelj,  in  tail  general, 
with  remainder  to  tbe  testator's  daughters,  4cc.,  with  divers  re- 
mainders over,  with  an  ultimate  remainder  to  the  testator's  right 
heirs.    And  the  testator  gave  to  the  respective  tenants  for  life 
powezs  of  jointuring  and  raising  portions,  and  leasing.    The  tes- 
tator then  bequeathed  certain  pictures,  particularly  described,  unto 
the  said  Oeorge  Boch  and  William  Boch,  their  executors,  ad- 
ministrators, and  assigns,  u^n  trust  to  permit  the  same 
fiom  time  to  time  to  ^go,  and  be  held  and  enjoyed,  with    [^491] 
his  said  mansion-house  of  the  Mote,  as  &r  as  the  rules 
of  law  and  equity  would  admit,  by  the  person  or  persons  who 
for  the  time  being  should  be  entitled  to  the  posse^on  of  the  said 
mansion-house  by  virtue  of  his  will,  yet  so  that  the  same  should 
not  vest  absolutely  in,  or  become  the  property  of  the  child  of  any 
persoa  thereby  made  teaant  for  life  of  the  said  mansion-house,  or 
thereby  made  entitled  to  a  life  interest  in  the  rents  and  profits 
thereof,  unless  such  child  should  attain  the  age  of  twenty-one 
years.    And  the  testator  gave  his  leasehold  house  in  Charles- 
street,  Berkeley -square,  unto  Dionesse  Sarah  Brown,  wife  of  Dr. 
Brown,  during  so  many  years  of  the  testator's  term  or  interest 
therein  at  his  decease  as  the  said  Dionesse  Sarah  Brown  should 
live ;  and  after  her  decease,  he  gave  the  said  house,  with  the  ap- 
purtenances, unto  her  son,  George  Brown,  his  executors,  admi- 
nistrators, and  assigns,  for  all  the  testator's  estate,  term,  and  in- 
terest therein,  subject  to  the  rent  and  covenants  of  the  original 
lease.    And  he  directed  his  executors  to  furnish  the  Glover-hill 
house  in  such  manner  as  they  should  deem  necessary  for  the 
comfort  and  accommodation  of  his  wife,  either  by  appropriating 
for  that  purpose  furniture  belonging  to  him,  or  by  purchasing  the 
same ;  and  he  gave  the  use  of  the  same  to  his  wife  during  her 
life  or  widowhood ;  and,  after  her  death  or  second  marriage,  he 
directed  that  the  same  should  be  applied  and  disposed  of  as  part 
of  the  residue  of  his  personal  estate.    He  gave  to  his  wife  thirty 
dozens  of  any  such  sort  or  sorts  of  wines  in  his  cellars  at  the 
Mote,  at  the  time  of  his  decease,  as  she  might  choose ;  and  he 
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gave  to  her,  during  her  widowhood,  the  yearly  interest,  or  divi- 
dends or  dividend  of  the  sum  of  £1000,  then  secured  on  the 
Breconshire  Turnpike-roads ;  and  if  it  should  happen,  that  he 
should  not  haye  £1000  so  secured  at  his  decease,  he  declared 
that  the  bequest  should  not  be  considered  as  adeemed,  but  that 
bia  executors  should  pay  her  during  ber  widowhood,  the 
interest  at  £5  per  cent,  per  annum^  on  a  *sum  of  £1000  [*492] 
sterlings  in  lieu  thereof  The  testator  then  bequeathed 
two  pecuniary  legacies  of  £1000  each,  and  some  other  pecuniary 
legacies.  He  gave  a  mourning-ring  to  each  of  his  executors ;  and 
he  gave  all  the  rest  and  residue  of  his  personal  estate  to  the  said 
George  Roch  and  William  Boch,  their  executors,  administrators, 
and  assigns,  upon  trust,  with  all  convenient  speed,  to  sell,  dis* 
pose  of,  get  in,  and  convert  the  same  into  money,  and  thereout 
to  pay  and  discharge  all  his  debts,  funeral  and  testamentary  ex- 
penses, and  the  legacies  thereby  given,  and  to  lay  out  and  in- 
vest the  clear  residue  or  surplus  in  the  purchase  of  freehold 
and  copyhold  lands  in  England  and  Wales,  to  be  settled  and 
assessed  to  the  same  uses  as  were  thereby  lin^ited  concerning  the 
hereditaments  thereinbefore  devised,  except  the  use  thereinbefore 
limited  in  part  thereof  to  his  wife.  And  he  appointed  the  said 
George  Boch  and  William  Roch  ^ecutors  of  his  will. 

The  testator  died  on  the  81st  of  January,  1843,  without  leav 
ing  any  issue. 

The  bill  was  soon  afterwards  filed  by  the  plaintiff,  on  behalf 
of  himself  and  all  other  the  creditors  of  the  testator,  against  the 
executors,  the  widow,  and  the  other  devisees  for  life  of  the  testa- 
tor's real  estates  (there  being  no  devisee  in  tail  in  esse,)  and 
against  the  testator's  heirs-at-law,  praying  the  usual  administra- 
tion, in  a  creditors'  suit,  of  the  testator's  personal  and  real  estate. 

From  the  Master's  report,  the  state  of  the  testator's  assets  and 
debts  appeared  to  be  thus : — Amount  of  receipts  by  the  execu- 
tors, £5727 ;  amount  of  payments  by  them  of  simple  contract 
debts,  (including  £1000  paid  into  court  for  the  Breconshire  tolls,) 
£5817 ;  amount  of  debts  still  due,  £12,194,  including  about 
£11,800  specialty  debts;  outstanding  personalty,  £2988;  value 
of  specific  bequests,  as  above  stated,  about  £2000.    The  Master 
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found  that  the  testator's  personal  estate  was  insufficient  for  the 
payment  of  his  debts  and  faneral  expenses.  In  a  sche- 
[*498]  dule  to  his  *repart,  he  mentioned  the  real  estates  where- 
of the  testator  was  seised  and  possessed  at  the  time  of 
his  death,  being  the  same  only  as  have  been  already  stated  as 
comprised  in  the  will« 

The  cause  now  came  on  for  hearing  for  further  directions,  and, 
it  being  admitted  at  the  bar  that  the  personal  estate  not  speci- 
fically bequeathed,  though  sufficient  for  payment  of  the  testator's 
simple  contract  debts,  was  not  sufficient  for  payment  of  his 
specialty  debts,  the  question  was  argued,  whether  the  specific 
legatees  alone,  or  the  specific  legatees  rateably  with  the  devisees 
of  the  realty,  should  pay  the  amount  required,  in  addition  to  the 
personalty  not  specifically  bequeathed,  to  satisfy  the  specialty 
debts. 

Mr.  BuasdL  and  Mr.  Pitman^  tot  the  plaintiff. 

Mr.  Wtgram^  for  the  specific  legatees,  relied  on  L(mg  y.  SkorL{a) 
He  also  referred  to  Haslewood  v.  Pope^{b)  Young  v.  SioL8sard,{c) 
as  opposed  to  OomewaU  v.  (hrnewallf^d)  Jfirehause  v.  Scaife,{e) 
Thompson  v.  Lawley^ig)  OaUon  V.  HdncockjQi)  SSk  v.  Prime,{i) 
and  the  observations  of  Lord  Alvanley  in  Manning  v.  Spoon- 
€r.{k) 

Mr.  Parry  and  Mr.  Bevir^  for  the  defendants,  the  executors. 

Mr.  Swansion  (with  him  Mr.  Hishp  Clarke,){l)  for  the  devi- 
sees.— ^The  personal  estate  is  the  primary  fund  for  payment  of 
debts.  The  stats.  8  &  4  Will.  &  M.,  and  8  &  4  WilL  ^  c.  104, 
were  intended  for  the  relief  of  creditors,  and  not  of  legatees. 

(a)  1  P.  W.  403.  (6)  3  P.  W.  322. 

(c)  1  Jones  ft  L.  466.  (d)  12  Sim.  298. 

(e)  2  MyL  ft  Or.  695.  (g)  2  Bos.  ft  P.  310. 

(h)  2  Atk.  430.  (0  1  Dick.  384 ;  1  Bro.  0.  0.  138,  cited. 

Qb)  3  Yee.  114,  see  p.  118.    "  The  testator  may-  ar  range,'*  fta 

(Q  Clarke  waa  prevented  by  QlneBS  fix>m  joining  in  the  aiigament. 
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The  question  is  between  specific  legatees  and  particular 
devisees.     The  devise  of  the  real  estate  being  *specific,     [*494] 
or  rather  particular,  and  not  general,  the  24th  section 
of  the   Wills    Act   is  out   of    the    question.     The  particu- 
lar devisees  are,  according  to  the  best  authorities,  exonerated. 
If  there  had  been  descended    estates,  it  is  clear  that  they 
would    have  been  wholly  protected    and    indemnified.     The 
ground  of  that  is,  that  the  devise  shows  an  intention  to  ex- 
onerate the  devisee — an  intention  which  cannot  be  presumed 
where  the  estates  descend?    Can  the  circumstance,  that  there 
are.no  descended  estates,  alter  the  effect  of  this  principle?    It 
may  be  doubted  whether,  in  Long  v.  Short,  Lord  Cowper  intend* 
ed .  to  decide    the  general  question.    His  observations  seem 
applicable  only  to  the  particular  instrument  before  him,  and  the 
decree  is  pre&ced  by  particular  recitals.    But,  be  this  as  it  may, 
two  subsequent  Chancellors,  Lord  Macclesfield  and  Lord  Talbot^ 
were  of  a  contrary  opinion :  Clifton  v.  £irt,{a)  Hdskwood  v.  Pope.{b) 
In    ffNeal  v.  M€adL{c)  the  question    would   not  have  arisen 
unless  the  debt  had  been  charged  on  a  mortgaged,  estate.    The 
question  was,  whether  a  mortgagee  was  entitled  to  have  the 
estate  exonerated  by  the  specific  legatee  ;  and  it  was  held  in  the 
negative,  because  the  debt  was  a  burden  on  the  estate  devised. 
In  Hdskwood  v.  Pope,  before  Lord  Talbot,  the  oth  resolution  is 
conclusive.    These  authorities  have  been  followed  by  Sir  L. 
ShadweU,  in  OomewaU  v.   ComewaU  and   Wilcox  v.   BtUcher.{d) 
The  case  of  Silk  v.  Pryme  must  have  been  a  fEunily  arrangement. 
Treatises  may  be  referred  to  as  showing  the  understanding  of 
the  Profession   on  this  subject :  Jarm.  Wills,  Vol.  2,  p,  547 ; 
Bythew.  Conv.,  Vol.  5,  p.  364,  (ed.  Sweet.)    IThe  Vioe'Chancellai' 
referred  to  Ram  on  Assets,  chap.  80.] 

•  The  following  cases  were  also  mentioned : — Arnold  v,  Ohap' 
man,{e)  Chaplin  v.  C/uxplin,{g) 

(a)  1  P.  W.  678.  (&)  3  P.  W.  322. 

(e)  I  P.  W.  693.  (<r)  In  Chan.,  April  24th,  1846. 

(6)  1  Vez.  108.  (g)  3  P.  W.  366  . 
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[*495]  *The  Vice-Chancdhr,  in  the  course  of  the  argament^ 
said  that  his  impression  had  always  been,  that  Ixmg  v. 
Short  was  good  law.  If  that  case  had  been  at  all  times,  or  for 
any  length  of  time  past,^  considered  wrong,  or  inconsistent  with 
other  cases,  it  was  yemarkable  that  Mr.  Cox,  in  his  notes  to  Peere 
Williams,  should  Hot  haye  noticed  this-  eiicumstance. 

May  %ih. — The  Vicb-Chancellgb. — The  will  m  question  m 
this  cause,  which  was  made  in  the  year  18^,  and,  therefore,  after 
the  recent  act  for  altering  the  law  relating  to  wills  had  come 
into  operation,  does  not  charge  the  testator's  real  estate,  or  any 
part  of  it,  with  his  debts.  The  assets  are  wholly  legal ;  and  it 
does  not  appear,  nor  is  it  aUeged,  that  any  portion  of  his  proper- 
ty was,,  when  he  made  his  will,  or  at  his  death,  in  mortgage,  or 
charged  specifically  with  any  debt  The  will  devises  a  portion 
of  his  real  estate  to  his  wife  during  her  widowhood,  and,  so  sub- 
ject, devises  the  whole  of  bis  real  estate  together,,  to  various  uses 
in  strict  settlement,  in  language  sufficient,  I  suppose  to  include, 
though  not  in  terms  pointing  to,  such  real  estate,  if  any, 
as  he  acquired  between  his  wili  and  his  death.  But  it  has  not 
been  stated  that  there  was  any  such  acquisition.  I  assume  that 
there  was  not;  and,  without  intimating  any  opinion,  either  how, 
if  there  had  been  any  such  acquisition,  the  case  would  have 
stood  as  to  the  real  estate  so  after  acquired,  or- whether,  for  any 
purpose  now  lAder  consideration,  there  is  a  difference  between 
a  residuary  devise  of  real  estate,  and  a  devise  of  real  estate  not 
residuary,  I  may  say,  that  in  my  judgment,  not  any  portion  of 
the  real  estate  in  the  present  case  ought  to  be  treated  as  other- 
wise than  particularly  devised.  The  will  also  gives  specific  and 
pecuniary  legacies.  The  personal  estate,  not  specifically  be- 
queathed, has  been  admitted  to  be  more  than  sufficient  for  the 
payment  of  the  simple  contract  debts,  but  it  has  proved  insufficient 

for  the  payment  of  the  specialty  debts ;  and  the  ques- 
[*496]     *tion  for  decision  is,  whether  the  amount  pecessary,  in 

addition  to  the  personal  estate  not  specifically  be- 
queathed, to  pay  the  specialty  debts,  is  to  fall  wholly  on  the 
specific  legatees,  or  rateably  on  them  and  the  devisees ;  for  the 
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specific  legatees  do  not  deny  their  liability  to  contribute.  That, 
in  a  country  such  as  England,  a  question,  probably  of  so  frequent 
occurrence,  should,  at  this  day,  be  remaining  an  open  and  argu- 
able question, — that  it  should  not  have  been  loag  -settled 
conclusively, — does  seem  a  remarkable  circamstance,  if  the  fact 
is  so.  Assuming  the  point  to  be  open,  I  ^ust  decide  it  as  well 
as  I  can. 

Viewed  otherwise  than  in  a  mauHer  merely  technical,  consid- 
ered upon  principles  of  abstract  jcistice,  thequestion  is,  ef  course, 
clear  of  difficulty,  and  must  obviously  be  answered  against  the 
contention  of  the  devisees.  They,  however,  say,  that  abstract 
justice  has  nothing  to  do  with  the  matter;  that  the  question  is 
ruled  by  a  branch  of  the  positive  law  of  the  country,  making, 
they  say,  the  personal  estate  the  first  fund  for  paying  the  debts*; 
an  ailment  upon  which  it  may  not,  perhaps,  be  improper  to 
observe,  that,  where  the  effect  of  pursuing  a  branch  of  law, 
merely  positive,  to  its  fullest  extent  and  consequences,  witho«t 
exception  or  mitigation,  must  be  a  departure  &om  natural  equity, 
a  desertion  of  all  but  the  most  artificial  reason, — ^must  for  exam- 
ple, be  such  as,  in  the  simple  case  of  a  testator  giving  a  specific 
part  of  his  property  to  one  person,  and  another  specific  part  of 
it  to  another,  to  throw,  as  between  them,  the  debts'  upon  either 
exclusively,  but  with  solid  and  practical  distinctions  in  this  re- 
spect, between  a  case  of  giving  two  perpetual  annuities  of  £100 
per  annum  J  part  of  the  £3  per  Cent  Consolidated  Annuities,  and 
a  case  of  giving  one  such  annuity  and  a  perpetual  annuity  of 
£100  j)cr  annum  charged  on  a  freehold  estate, — ^between  a  case 
of  giving  two  horses,  and  a  case  of  giving  a  horse  and  stable 
owned  absolutely  by  the  testatpr, — ^between  immoveaible  property 
belonging  to  him  absolutely,  and  immoveable  property 
♦belonging  to  him  for  a  term  of  10,000  years, — ^be-  [*497] 
tweeA  immoveable  property  limited  to  him  and  his 
heirs  for  three  lives,  and  immoveable  property  belonging  to  him 
for  ninety-nine  years,  if  either  of  three  lives  shall  last  so  long,-^ 
(distinctions  which  men  without  our  black-letter  breeding  mighty 
perhaps,  find  it  difficult  to  state  with  gravity ;) — ^it  must  surely 
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be  right  to  submit,  until  thoroughly  oonvinced  of  the  necessi^ 
of  submitting,  to  be  driven  to  such  an  extremity. 

A  great  Judge  is  represented  by  Mr.  Ambler  as  saying,  of  "  the 
rule  of  the  Court  in  marshalling  assets  and  Amds,"  that  *^  there 
is  not  a  more  useful  power  in  this  Court ;  for  where  there  are 
creditors  and  legacies  to  children  for  their  portions^  if  the  law 
was  to  have  its  full  force,  though  the  reason  of  it  was  good  when 
it  was  originally  framed,  yet,  in  case  the  creditors  were  to  ex- 
haust the  personal  estate,  it  would  be  to  the  ruin  of  families." 
The  civil  law,  too,  says  well :  "  Nvlla  juris  ratio,  aut  cequitatis 
benignitas,  patitur  ut,  qwB  salvbriter  pro  lUilitaie  hominum  introdw 
cuntur,  ea  nos  duriore  interpretaiione,  contra  ipsorum  oommodum, 
prodvcamus  ad  severitatemJ^  Now,  it  must  be  agreed,  that,  by 
our  law,  the  personal  estate  of  a  deceased  debtor  is,  prima  facie 
and  generally,  the  sole  fiind,  Mrhen  sufficient,  and,  when  insuffi- 
cient, the  first  fund,  for  the  payment  of  his  debt3.  But  it  is 
equally  true,  that  this  does  not  hold  universally.  The  regulation 
is  subject  to  exceptions  founded  on  justice  and  reason.  The 
familiar  cases  of  marshalling  in  favour  of  legacies,  against  free- 
hold estate  descended,  against  such  devised  freehold  estate  as  the 
testator  has  by  his  will  charged  with  his  debts,  and  against  a  de- 
vised freehAd  estate  that  a  testator  has  mortgaged  for  a  debt  of 
his  own,  occur,  at  once,  as  instances.  Those  cases  in  which  a 
testator  has,  in  so  many  words,  actually  said  in  what  order  his 
assets  are  to  be  arranged,  have,  of  course,  nothing  to  do  with  the 
present  matter. 

The  devisees,  however,  here  assert,  that  the  instances 
[*498]  of  *exception  given  are  special  cases ;  that  special  cases 
of  such  a  kind  do  not  directly,  or  in  principle,  affect  or 
extend  to  the  simple  case  now  before  the  Court,  which,  as  be- 
tween a  devisee  and  a  general  pecuniary  legatee,  has  been  di- 
rectly decided,  and  is  settled  by  authority  against  the  legM^ee ; 
and  that,  for. the  present  purpose,  there  is  no  difference — ^no 
ground  of  distinction — ^between  a  specific  legatee  and  a  general 
pecuniary  legatee. 

*  In  support  of  this  argument,  the  devisees  rely  very  rimch  on 
the  Statute  of  Fraudulent  Devises  and  the  statute  of  1833  having 
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been  intended  for  the  benefit  of  creditors  merely,  and  oot  in- 

tended  to  advance  tlie  rights  or  improve  tlie  condition  of  legatee. 
Afiii  I  suppose  it  to  be  true,  tlint  the  Statute  of  Fraudulent 
Devises,  (a  measure  which  it  was  not  creditable  to  the  EnglLih 
legislature  to  have  delayed  until  a  period  so  late  as  the  reign  of 
Will.  S,  and  which  was  ao  imperfect  as  still  to  leave  our  law  of 
debtor  and  creditor  in  that  more  than  illiberal  state  in  which  the 
commencement  of  the  nineteenth  centary  found  it,) — that  the 
Statuto  of  Fraudulent  Devises,  I  say,  and  the  statute  of  1833, 
were  passed  with  a  view  only  to  the  payment  of  creditors.  The 
forctj  of  that  remark,  however,  against  legatees,  for  such  a  pur- 
pose as  the  present,  I  have  not  been  able  to  feel,  I  have  not 
the  capacity  of  seeing,  for  any  purpose  now  under  consideration, 
the  materiality  of  the  question,  how  or  why  the  creditors'  rights 
became  vealed  in  thera,  A  chaise  of  debts  on  freehold  estate  by 
a  will  may  be  supposed  generally  to  be  intended  in  fact  for  the 
benefit  of  the  creditors  merely  ;  but  the  consequences  to  others 
are  admitted  and  obvious.  A  mortgagee's  lien  is  generally  in- 
tended only  for  the  mortgagee's  bcnetit,  but  has  often  ulterior 
effects.  Why  should  I  refer  to  a  vendor's  lien  ? — why  mention 
the  case  of  pecuniary  legacies,  where  to  the  legatee  of  one  only 
is  given  a  right  of  resort  to  the  real  estate  ?  That  may  seem 
generally  intended,  in  fact,  for  the  benefit  of  the  single  legatee 
only,  but  operates  often  farther, 

*The  equity  of  marshalling  arises  from  a  creditor's  [*499] 
power  to  resort,  not  from  the  mode  in  frhiuh  he  ac- 
quired the  power  of  resorting,  to  each  or  either  of  two  funds  be- 
longing to  the- debtor,  whose  rights,  subject  to  the  debt,  have  be- 
come divided;  and  though  I  do  not  forget  the  passages  found  in 
the  reports  of  Qalion  v.  ffa)Kock{a)  and  Fon-esler  v.  Lord  Leigh,{h)  . 
it  sceras  to  me  impossible,  consistently  with  the  principle  of 
decisions  of  the  highest  authority,  or  consistently  with  any  legal 
principle,  to  take  the  view  of  the  effect  and  consequences  of  a 
liability  to  creditors,  created  merely  by  statute,  that  the  devisees 
take  in  this  case.     Certainly,  the  liability,  in  general,  of  personal 

(A)  S  At)^434.  (t>)  AnibL  171. 
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estate  in  the  first  instance  to  the  debts  of  a  deceased  debtor,  the 
intent  of  the  Statute  of  Fraudulent  Devises,  and  the  intent  of  the 
statute  of  1S38,  do  not,  in  mj  judgment,  establish  their  proposi- 
tion. I  have  dwelt  the  more  upon  their  argument,  grounded  on 
the  nature  aod  effect  of  statutory  liability  to  debts,  because,  if  it 
is  well  founded,  it  seems  in  substance  not  to  stop  short  or  assert- 
ing, that,  inasmuch  as  it  is  by  statute  that  copyholds  are  assets 
for  creditors,  and  freeholds  for  simple  contract  creditors,  there- 
fore there  cannot  be  marshalling  for  legatees  against  descended 
copyholds,  or  in  respect  of  simple  contract  debts  against  de- 
acended  freeholds.  It  will  surprise  me  exceedingly  to  hear  of 
euch  a  doetrme  having  met,  or  meeting,  with  support  or  accept- 
ance. 

I  proceed,  then,  to  desd  with  the  point  immediately  before  me 
as  one  that,  notwithstanding  the  general  objections  to  which  I 
have  been  referring,  was  reasonably  and  properly  arguable  on 
behalf  of  the  specific  legatees. 

The  question,  as  I  have  said,  is  one  of  contribution,  which,  if 
it  differs  from  marshalling,  does  so  in  species  rather  than  gene- 
rically,  in  form  rather  than  in  nature. 

Marshalling  and  contribution  are,  each  of  them,  the  adjust^ 
meat  between  several  persons  of  their  rights  respectively 
{^500]  *inter  «e,  in  respect  of  a  charge  or  claim,  which,  affecting 
all  of  them  or  properties  belonging  to  all  of  them  re- 
spectively^ has  been  or  may  be  enforced  in  a  nuinner  not  unjust, 
as  &r  as  the  person  id  concerned  by  whom  it  was  or  may  be  en- 
forced, but  not  just  as  between  the  persons  or  properties  liable, 
— a  branch  of  jurisprudence  known  to  the  civil  law,  and  which 
could  not  but  belong,  in  some  form  more  or  less  extensive,  to  an 
enlightened  system  of  laws.  In  ours,  it  is  well  established  and 
fiuniliar. 

The  first  inquiiy,  then,  is,  whether  we  have  here  a  case  in 
which  properties  belonging  respectively  to  the  persons  who  arc 
the  specific  legatees,  and  to  the  persons  who  are  the  devisees,  are 
affected  by  a  charge  or  claim  which  may  be  enforced  in  a 
manner  such  as  I  have  just  mentioned.  They  are  so,  certainly; 
for  the  properties  given  to  them  respectively  by  the  will  of  the 
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testator  in  the  cause  are  liable,  that  is,  every  part  of  them  is 
liable,  to  his  debts  remaining  unsatisfied;  and  there  must  be 
some  rule  or  principle  according  to  which,  as  between  the  speci- 
fic legatees  and  the  devisees,  that  charge  or  claim  must  be,  by 
apportionment  or  otherwise,  borne — a  rule  or  principle  by  which 
the  creditors  are  not  bound.  The  next  inquiry  is  as  to  the  na- 
ture of  that  rule  or  principle,  or,  in  other  words,  what  are  the 
rights  respectively  of  the  specific  legatees  and  devisees,  inter  se^ 
in  respect  of  the  debts  to  which  the  |»roperties  of  each  are,  as  I 
have  said^  liable  ?  an  inquiry,  that,  in  this  case,  can  only  be 
answered  by  looking  at  the  testator's  will,  of  which  those  rights, 
whatever  they  may  be,  are  merely  the  creatures.  Everything 
claimed  by  each  party  is  claimed  under  the  bounty  of  the  testa- 
tor. It  was  for  him  to  prescribe  what  eaeh  should  have:  his  in- 
tention must  be  the  sole  guide  here,  and  that  must  be  collected 
from  his  wilL 

What,  then,  was  his  intention?    Making  to  different  persons 
various  specific  gifts  of  moveable  and  immoveable  chattels  and 
real  estate,  did  he  wish,  did  he  mean,  that  the  portion 
*of  them  consisting  of  real  estate  should  be  wholly  in-    [*601] 
demnified  from  his  debts  by  the  rest  ? — ^for  that  is  the 
question. 

Now,  we  do  not  need  to  refer  to  the  doctrine  of  what  is  called 
by  us  "  election,"  to  be  satisfied  of  the  proposition,  that  a  testator 
must  be  considered  to  desire  the  fulfilment  of  all  the  provisions 
of  his  will  according  to  their  apparent  purport  If  so,  then  where 
one  mode  of  arranging  his  assets  for  the  payment  of  his  creditors 
must  wholly  or  partially*  disappoint  those  provisions  according 
to  their  apparent  purport,  while  by  another  they  stand  whole  or 
are  less  invaded,  it  must  surely  be  right  to  attribute  to  him  a 
wish  and  meaning  in  &vor  of  the  latter  course,  so  £u:  as  the 
objects  of  those  provisipns  are  concerned. 

Accordingly  (as  we  know,)  the  mere  fact,  that  a  testator,  by 
his  will,  makes  gifis,  though  he  does  not  mention  his  debts  or 
allude  to  a  debt  or  a  creditor,  has  the  effect  of  changing  the 
order  and  manner  in  which  his  aeeets  bear  the  burthen  of  his 
debts.    K  a  man  dies  intestate,  owning  freehold  and  personal 
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estate,  and  indebted  by  specialty  and  simple  contract,  all  his 
debts,  whether  by  specialty  or  simple  contract,  whether  secured 
or  not  secured  by  mortgage,  &11  in  the  first  instance  on  his  per- 
sonal estate,  and  if  that  be  deficient,  on  the  various  portions  of 
his  fi^hold  estate  rateably ;  so  that,  should  it  devolve  in  differ- 
ent lines  of  descent,  each  heir  suffers  equally  or  in  proportion. 
But  let  him  leave  a  will  making  gifts,  though  wholly  silent  on 
the  subject  of  his  debts,  nor  alluding  to  a  debt  or  to  a  creditor, 
and  the  case  is  altered.  For  the  portion,  if  any,  of  his  freehold 
estate  which  he  has  allowed  to  descend,  though  also  not  men- 
tioned or  alluded  to,  may,  in  relief  of  the  personal  estate,  be 
practically  subjected  to  debts,  with  which,  had  there  not  been  a 
will,  it  would  not  have  been  burthened,  or  would  have  been  to 
a  less  extent  burthened ;  and  the  portion  of  the  freehold  estate 

devised,  if  mortgaged  by  the  testator  for  his  own  debt, 
[*502]    may  be  made  practicably  liable  to  *that  debt,  in  exon- 

eration  or  relief  also  of  the  personal  estate,  though  the 
will  does  not  in  any  manner  allude  to  the  mortgage.  All  this, 
which  is  so  trite  and  obvious  as  almost  to  render  the  mention, 
much  more  the  repetition  of  it,  a  mere  waste  of  time,  can,  I  ap> 
prehend,  only  be  on  the  foundation  of  ascribing  to  the  testator 
such  an  intention  as  I  have  stated,  though  the  will  is  silent  upon 
it.  In  truth,  I  consider  it  to  be  perfectly  correct  in  principle  to 
say,  that  every  will  ought  to  be  read  as  in  effect  embodying  a 
declaration  by  the  testator,  that  the  payment  of  his  debts  shall  be 
as  far  as  possible  so  arranged  as  not  to  disappoint  any  of  the 
gifts  made  by  it,  unless  the  instrument  discloses  a  different  in- 
tention. And  for  authority,  (whether  t&e  cases  upon  election 
are  for  this  purpose  reckoned  or  omitted,)  I  think  it  certain,  that 
the  real  ground,  the  true  principle,  of  a  set  and  series  of  decisions 
bearing  directly  as  well  as  indirectly  on  the  present  question, 
which  are  universally  recognised  as  binding, — ^a  principle  not 
the  less  sound  for  being  agreeable  to  natural  equity, — ^is,  that 
wills  ought  to  be  so  read  and  construed^  How,  indeed,  else  is 
the  bulk,  not  to  say  the  whole,  of  the  various  cases  in  which 
marshalling  clearly  takes  place  under  different  circumstances  for 
general  as  well  as  specific  legatees, — ^how  else  is  the  liability  of 
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descended  to  indemnify  devised  freeholds  from  debts  secured 
or  not  secured  by  mortgage, — ^to  be  satisfactorily  accounted  for? 
I  should  thus  express  myself  had  AJdrich  v.  Oooper{a)  not  exist- 
ed ;  but  I  may  add,  that,  cautious  and  measured  as  was  the 
language  in  which,  generally,  and  in  that  case  especially,  Lord 
Hldan  spoke,  he  would  not  in  my  judgment  have  used  the  words, 
*'  they  shall  not  disappoint  another  person,  who  the  testator  in- 
tended should  be  satisfied,'^  which  are  in  page  396  of  the  report, 
or  in  the  next  page,  "  as  strong  an  inclination  of  the  testator," 
and  '^  that  denotation  of  intention,'^  had  he  taken  a  dif- 
ferent view.  It  is  equally  *unnecessary,  I  think,  to  [*503] 
refer  to  what  Lord  HardwicJce  (in  1751)  is  reported  as 
saying:  "The  Court  will  order  it  so  that  everybody  may  have 
satisfaction,  and  the  whole  intention  complied  with." 

Such  a  declaration,  then,  being  embodied,  or  considered  as 
embodied,  in  a  will,  must  surely  operate  equally  for  the  benefit 
of  all  upon  whom  the  will  professes  to  confer  benefits,  and,  if  the 
state  of  the  assets  does  not  allow  complete  effect  to  be  given  to 
it,  ought  surely  to  fail,  so  far  as  it  does  fail,  to  the  equal  preju- 
dice of  all,  without  any  distinction  between  the  gifts,  whether  of 
moveable  or  immoveable  property,  whether  of  real  or  personal 
estate.  If  a  testator,  giving  specific  legacies  to  A.  and  B.,  and 
making  particular  devises  to  C.  and  D.,  were  to  say,  "  neither 
A.,  nor  B.,  nor  C,  nor  D.,  shall  be  called  upon  to  pay  any  of 
my  debts,"  could  there  be  any  doubt  as  to  the  equality  ?  And 
what  substantially  is  the  difference?  What  good  reason  can 
the  feudal  leaning  towards  the  feudal  heir, — can  the  more  than 
unjust  privilege,  now  no  longer  dishonoring  our  laws,  which 
was  allowed  to  landed  proprietors,  of  dying  at  once  wealthy  and 
insolvent,— or  can  any  other  source  supply,  for  giving  any  pre- 
ference to  a  devisee  over  a  legatee  in  such  circumstances  as  we 
are  now  considering  ?  The  general  rule  of  construction,  how- 
ever, that  I  have  stated,  if  I  am  right  in  supposing  it  to  exist, 
IS,  like  most  general  rules,  not  wholly  exempt  from  qualifica* 

(a)  8  Yes.  382. 

Vol.  n.  59 
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tioDS.    The  qualifications  to  which  I  consider  it  subject,  and  the 
reasons  on  which  I  suppose  them  founded,  I  proceed  to  notice. 
The  first  is  rather  explanation  than  qualification  \  being  that 
such  an  intention  does  not  operate  against,  or  in  favor  of,  any 
of  the  creditors ;  their  rights  being  regulated  by  law,  so  £ir  as 
the  testator  does  not  expressly  exercise  the  power  that  he  has 
(now  less  than  formerly)  of  affecting  them :  though,  where  sim- 
ple contract  debts  and  legacies  were  charged  together  on  real 
estate,  the  former,  from  a  presumed  intention  on  a  testator's  part 
to  be  just  before  being  generous^  were  ultimately  placed 
[*501]    higher  than  the  ^latter.    Possibly,  also,  the  doctrine  on 
which  Lord  Bosdyn  acted,  in  the  case  of  Pearce  v.  Lo- 
man^idy  ought  scarcely  to  be  reckoned  as  a  qualification.    It  does 
not,  perhaps,  interfere  with  the  general  rule  that  I  believe  to 
exist ;  but,  if  it  does,  it  is  a  qualification  of  a  veiy  particular  and 
limited  nature,  resting  on  special  and  peculiar  grounds.  So  is  that 
as  to  charities  created  and  established  by  a  class  of  decisions 
which  the  policy  of  the  statute,  commonly  called  the  Mortmain 
Act|  was  considered  to  render  necessary ;  though  I  never  felt 
any  surprise  that  Mr,  Justice  Aahursi  shoulcl  have  expressed  him- 
self on  the  subject  as  he  did  in  Makeham  v.  Oooper.{b)    There 
may  be  noticed,  also,  the  distinction  (already,  to  some  extent^ 
referred  to)  which,  in  particular  circumstances,  has,  for  certain 
purposes,  been  introduced  and  established  between  general  debts 
of  a  testator,  and  bis  debts  standing  secured  specifically,  at  the 
time  of  his  death,  on  any  particular  portions  of  his  property.    In 
genera],  as  between  those  who  take  under  his  will,  if  he  is  silent 
on  the  subject,  his  debts  secured  are  paid  in  the  same  manner 
as  debts  of  the  same  rank  not  secured.    But  there  are  particular 
cases  of  deficient  assets,  where  specific  legatees  (or  devisees)  of 
property  on  which  debts  of  the  testator  stand  specifically  secured, 
are  held  to  take  the  property  with  the  burthen.     The  reasons 
given  for  this  (though  the  cases  are,  I  agree,  not  now  to  be 
questioned)  are,  perhaps,  if  I  may  venture  with  deference  to  say 
so,  not  entirely  satisfactory,  supposing  the  general  rule  as  to  the 
mode  of  providing  for  secured  debts  to  be  well  founded  in  prin- 

(a)  3  Yes.  136.  (b)  4  Bio.  a  G.  153. 
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pie,  as  probably  it  is.  The  distinction,  however,  seems  itself  to 
have  been  introduced,  in  each  of  its  forms,  under  an  impression 
that  it  was  a  distinction  required  by  the  intention  of  the  testator. 

The  preference  given  to  a  specific  legacy  as  between  a  specific 
legatee  and  a  general  pecuniary  legatee,  arising  necessarily  from 
the  nature  of  each  of  the  gifts,  I  shall  notice  presently. 

*There  remains  substantially,  unless  I  mistake  or  for-  [*505j 
get,  but  one  more  qualification;  so,  at  least,  I  call  it: 
the  devisees  here  term  it  *'  the  rule."  I  mean  the  exelusion,  in 
ordinary  cases,  of  a  general  pecuniary  legatee  &om  marshalling 
against  a  devisee.  In  this  respect,  whether  truth  lay  between 
Lord  HaTcouris  course  and  that  of  Lord  Mojcclesfield^  it  is,  per- 
haps,  not  material  now  to  inquire,  as  Lord  Macclesfield's  course 
is,  I  conceive,  established.  Its  explanation  is,  I  suppose,  to 
be  found  in  the  fixed  doctrine  of  law,  that)  as  between  specific 
and  pecuniary  legatees,  the  burthen  of  the  debts  belongs  to 
the  pecuniary  legatees  exclusively,  where  a  conU'ary  intention 
is  not  manifested ;  the  law  considering  a  testator,  when  giving 
specific  and  pecuniary  legacies,  as  saying,  by  the  very  act, 
(unless  he  declares  himself  in  effect,  not  to  mean  to  say,)  that, 
if  there  is  a  deficiency  of  the  personal  estate  to  satisfy  all 
the  legacies,  the  loss  is,  as  between  them,  to  fall  wholly  on  the 
pecuniary  legatees.  Of  course,  I  am  not  referring  to  a  case  of 
ademption.  Thus,  Lord  Ma/ocksfieJd  (when,  in  Cl^ion  v.  Burt^{a) 
differing  firom  Lord  Harcourt)  observed,  that  "  every  devisee  of 
land  is  as  a  specific  legatee ;"  and  that,  "  if  one  gives  a  specific 
legacy  of  a  horse  or  a  diamond,  and  also  a  pecuniary  legacy  of 
£500  to  B.,  and  there  are  not  assets  to  pay  both,  still  the  specific 
legatee  shall  be  preferred,  and  have  his  whole  legacy.'' 

It  has,  as  I  have  stated,  been  argued  for  the  devisees  here, 
that  the  principle  of  the  decision  against  pecuniary  legatees,  in 
Clifton  V.  Burt^  and  the  cases  that  have  followed  i1^  applies  against 
a  specific  legatee.  I  cannot  so  view  the  matter.  Lord  Maccles- 
field appears  rather  to  have  refiised  relief  to  the  pecuniary  legar 
tee,  because  he  was  inferior  to  a  specific  legatee. 

If  a  testator  ought  to  be,  as  he  is,  considered  pnma/u»e  to  u> 

(a)  1  p.  W.  6t8,  679. 
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tend  a  preference  of  a  specific  legatee  to  a  pecuniary  legatee 
— to  intend  for  the  former  a  higher  rank  than  for  the 
[*506]  *latter, — ^it  may  be  thought  not  an  unreasonable  or  un- 
fair consequence,  that  a  similar  intention  should  prima 
facie  be  ascribed  to  him,  as  between  a  pecuniary  legatee  and  a 
particular  devisee,  in  whose  favor,  as  well  as  in  favor  of  the 
specific  legatee,  the  testator,  pointing  out  a  specified  individual 
portion  of  the  property,  directs  that  he  shall  have  that  very  thing 
— a  gift  incapable  of  being  satisfied  by  any  other  means  than  the 
very  thing  pointed  out :  and  Lord  Mojcclesfield  may  have  thought 
that  a  particular  devisee,  contributing  for  a  general  legatee^ 
Would  be  entitled  to  call  on  a  specific  legatee  to  share  the  burthen ; 
which  would  make  the  latter  contribute  to  the  general  legatee, 
which  would  be  absurd.  Taking  the  judgment  in  Clifton  v.  Burt 
altogether,  I  am  unable  to  think  that  I  ought  to  draw  from  such 
expressions  as  "  much  less,"  "  afortiori^^^  "more  to  be  favored," 
and  '*  with  more  difficulty,"  which,  I  agree,  occur  in  the  report 
of  it,  the  inference  that  Mr.  Swanston  wished  me  to  draw ;  neither 
can  I  adopt  his  suggestion,  that  Oneal  v.  Mead{a)  contains  some- 
thing unfavorable,  or  was  meant  unfavorably,  to  the  case  of  a 
specific  legatee  upon  a  question  such  as  the  present  In  Oneai 
V.  Mead^  the  specific  legatee  was  wholly  preferred  to  the  devi- 
see, on  a  ground  already  mentioned,  namely,  by  reason  of  the 
mortgage.  Again,  I  am  not  satisfied  that  the  5th  resoluti9n  in 
Haslewood  v.  Popeip)  ought  to  be  understood  as  Mr.  Swanston 
wishes  me  to  understand  it.  The  Lord  Chancellor  there  seems  to 
me  rather  to  state  a  case  of  equality  than  one  of  inequality  be- 
tween a  devisee  and  a  specific  legatee.  I  am  rather  disposed  to 
agree  with  Mr.  Roper's  construction(c)  of  that  resolution — a  re- 
solution deserving  certainly  great  respect,  however  it  ought  to  be 
construed,  although,  probably,  it  was  extra-judicial.  I  have  a 
copy  of  the  decree,  dated  IStJi  August,  1784,  from  which  it  does 
not  appear  to  me  that  there  was  any  specific  bequest  in 
[*507]  the  case,  or  any  *point  for  decision,  except  that  de- 
scribed in  the  report  as  "  the  principal  point"    On  the 

(o)  1  P.  W.  693.  (b)  3  p.  W.  322. 

(c)  Bop.  Leg.,  YoL  1,  p.  820,  (ed.  White.) 
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ivhole,  though  I  believe  myself  to  feel  as  much  respect  and  de- 
ference as  any  man  for  the  knowledge  and  capacity  of  Lord 
Talbot,  I  do  not  consider  that  the  6th  resolution  in  Hashwood  y. 
Pope  binds  me.  In  Mirehouse  y.  Scaifej{a)  there  is  noticed  par- 
ticularly a  case  which  I  have  read  repeatedly  in  Ambler  and  in 
Dickens ;  the  case,  namely,  reported  in  one  book  as  ffariby  v. 
Hoberts,  in  the  other  as  Eamly  v.  Fisfier.{b)  The  expressions  of 
Lord  Hardwicke  are  diflferently  given  by  the  two  reporters,  and 
probably  with  some  inaccuracies  by  each,  •Whether,  upon  the 
whole,  it  would  be  safe  to  consider  his  Lordship's  manner  of  dia* 
cussing  that  case  as  supporting  the  contention  of  the  specific  lega- 
tees here,  I  do  not  say ;  but  I  am  satisfied  that  it  would  be  wrong 
to  draw  firom  it  a  contrary  inference, 

These  remarks  tend  obviously  to  a  conclusion,  upon  my  part^ 
in  favor  of  contribution  between  the  devisees  and  the  specific 
legatees  in  this  case;  and  I  should  have  made  them,  probably, 
had  neither  Long  v.  Short  nor  SUk  v.  Pryme  existed.  But  in 
Long  V.  Short,  which  was  previous  to  C^fUm  v.  Burt,  as  that  pre- 
ceded Tipping  v.  Tipping{c)  and  Duhe  of  Devonshire  v.  Atkins,{d) 
and  also  preceded  Oneal  v.  Mead,  which  was  followed  by  Hash' 
ivood  V.  Pope,  it  is  well  known  that  Lord  Cowper  expressly  de- 
cided in  &vor  of  the  contribution  in  such  circumstances ;  nor  was 
L&ng  V.  Shjort,  in  ray  opinion,  I  repeat,  intended  to  be  overruled 
or  opposed  in  ClifUm  v.  Burt  or  in  OneoX  v.  Mead.  The  decree 
of  Sir  Thomas  SeweU,  at  the  Rolls,  in  Silk  v.  Pryme,  was  to  the 
same  effect,  and,  on  this  point,  I  believe,  not  appealed  fi'om. 
But  having  had  a  copy  of  that  decree  sent  me  from  the  Begia- 
trar's  Office,(e)  I  am  not  by  any  means  convinced  that 
the  point  *was  contested  or  called  to  the  attention  of  Sir  [*508] 
T,  SeweU,  though  the  decree  may  be  thought,  perhaps, 
at  least  to  afford  some  evidence  of  the  general  sense  of  the  Pro- 
fession at  that  time  on  the  subject  I  can  add,  if  I  may  venture 
to  speak  of  my  own  experience,  that,  it  having  happened  to  me 
to  become  aware  of  the  case  of  Long  v.  Short  at  a  very  early 

(o)  3  MjL  ft  Cr.  685,  699.  (ft)  AmbL  127 ;  1  Dick.  104. 

(<0  1  P.  W.  739.  (cQ  2  P  W.  881. 

(<)  See  jMi  P-  509. 
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period  of  my  professional  life,  and  to  have,  when  at  the  bar,  oc- 
casion to  consider  it  more  than  once,  I  do  not  recollect  having 
at  any  time,  while  at  the  bar,  believed  or  suspected  it  not  to  be 
a  governing  decision  upon  the  point  now  in  question,  or  heard 
it  mentioned  as  an  overruled,  or  a  bad,  or  doubtful  authority,  on 
this  point 

These  were  ray  impressions  before  the  case  of  OometoaU  v. 
OomewaK  But  in  the  summer  of  1841  was  decided  that  case : 
and  so  high  is  my  respect  for  the  legal  knowledge  and  experience ' 
of  the  learned  Judge  whose  decision  it  is,  that,  notwithstanding 
all  I  have  said,  if  it  had  not  been  distinctly  and  strongly  ques- 
tioned by  another  learned  Judge  to  whose  legal  knowledge  and 
experience  great  weight  also  belongs,  I  should  very  possibly  have 
followed  it,  against  all  ray  forraer  impressions.  But  the  declared 
opinion  of  Sir  E.  Svgden^  in  the  case  of  Toung  v.  Bdssard,  is 
pointedly  and  directly  at  variance  with  CbmewaU  v.  ChmewaK 
T^at  opinion  has  been  described  as  extrajudicial,  but  certainly 
it  was  expressed  in  a  very  clear  manner.  And  as,  therefore, 
however  satisfactory  and  agreeable  it  would  be  to  me  to  place 
myself  under  the  joint  guidance  of  those  two  distinguished  per- 
sons, that  is,  for  the  present  purpose,  impossible, — ^as  I  cannot, 
on  this  occasion,  become  the  disciple  of  one  without  deserting  the 
other, — ^I  think  that  I  must  act  independently  of  eaeh  of  the  two 
cases,  that  is  to  say,  deal  with  this  cause  as  I  should  have  dealt 
with  it  if  ComewaU  v.  OomewaU  and  Toung  v.  Hasaard  were  not. 
Consequently,  as  I  continue  to  entertain  an  opinion  consentane- 
ous, on  the  present  point,  to  that  of  Lord  Chwper,  I  must,  upon 

the  matter,  follow  Long  v.  Short — a  course  which,  if  not 
[*509]    rendered  more  plainly  ♦right,  is  certainly,  I  conceive, 

not  rendered  less  right  by  the  statute  of  1883  than  it 
would  have  been  before  that  atatute.  Therefore,  let  there  be 
contribution. 

The  decree,  after  providiog  for  the  costs^  ohai*ge%  »nd  expenses  of  the  parties, 
and  directing  the  executors  to  get  in  the  outstanding  personal  estate,  proceeded 
tlius:  *'  And  in  case  it  shall  appear  to  the  Master  that  the  personal  estate  not  sperifi- 
oallj  bequeathed  is  insufficient  for  the  payment  of  the  said  testator's  debt^  by  his 
Oftid  report  found  to  be  due  from  the  said  testator,  and  the  aaid  costs,  charge^  and 
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expwiBeB,  Deotare,  that  IHb  Iwaebold  esUto  of  the  Mid  UsWtor  bena«.lh*d  to 
Dionesse  SbtoIi  Brown,  for  liar  life,  wilh  remainder  to  her  boh  Georgo  J.  B.  Brown, 
ud  the  WBWtor'B  real  eslato  dtvised,  are  liable  to  moke  good  the  dBftciancy  accord- 
ing to  ibe  rMpedive  vnlues  of  iLe  »me  otoWs  reepertively.  And  let  tlie  «id 
Uoiter  certify  «l.«l  each  estate  U  10  bear  towards  payment  of  such  dtbta,  wet^ 
cbargea.  and  eipenaes ;  and.  for  tbe  purpoM  of  aBceruinmg  wbut  almre  of  the  an- 
nuities should  be  borne  by  Ibesaid  iMUnenlioned  lenseljold  csWte.  let  the  naid 
Uaster  aacertoin  the  value  of  *e  BaouiUea  of  £60.  £S0  and  £100,  bereioafter  men- 
tioned ;  and  let  Ibe  proportioE  of  such  value,  together  with  tl)e  proportion  of  tbfl 
debts.  cDBia,  cburgea,  and  eipenw^  including  therein  any  arrears  now  duo  of  the 
said  annuities,  be  contributed  and  borne  by  the  Bamo  leasehold  estate.  And  let  iha 
Bold  D.  a  Brown  and  G.  J.  E.  Brown  bo  at  libarty  to  alMnd  the  Master  on  the  last- 
mentioned  inquiry.  And  let  the  rwiiduB  of  the  wid  debts,  and  co«ia,  charges,  and 
«pen«s,  including  therein  »»?  arrears  of  the  siune  annuities  now  d,»,  be  borne  by 
the  real  eaUto,  and  raised  by  sale  or  mortgage  of  a  sufficient  part  of  the  ea.d  real 
estate  with  the  approbatiou  of  the  said  Master ;  and.  if  by  sale,  to  the  best  pur- 
obsser  that  cao  be  gotten  for  the  same,  to  be  allowed  of  bj  the  said  Master.  And 
let  all  proper  parlies  joio  in  the  said  sale  or  mortgage  aa  the  said  Uasler^shaU 


SiLX  e.  pRn[R.(a) 

At  the  BoDa,  Thursday,  June  iTth,  1766. 

Declare  ll.e  wfll  of  the  saiJ  leatator,  Christopher  Thompwn,  well  prored,  wid 
thst  the  same  ought  to  be  established,  snd  the  trusts  thereof  performed  and  carried 
into  execution;  and  order  and  decnso  the  sanio  accordingly ;  and  refer  it  to 
Mr.  HMrTis,  one  of  the  maatem  •»(  tliis  court,  to  take  an  account  of  what  il  ['SIO] 
due  to  tlie  plBinUnii  and  the  other  creditors  of  the  said  l«iUtor,  and  nlwof  hia 
fiineral  e:.pen«..  *c  -  And  it  la  ordered,  that  the  wid  master  do  take  an  '^^'^^f 
the  personal  estate  of  the  «.ld  lestotor  not  apeciflcaUy  bequeathed,  come  to  the  hand, 
of  the  said  rtefeodnnla,  Francis  Pryme  and  Richard  Moion,  his  eieoatora,  or  eithOT 
of  them,  or  10  the  hunda  of  any  other  person,  by  their  or  either  of  Iheir  order,  or  ftr 
their  or  either  of  their  use.  And  it  ia  further  ordered,  that  the  said  personftl  eirtata 
be  applied  in  payment  of  the  said  teataWr'a  debts  and  fiwerJ  erpenses  in  a  ooOTiD 
ofadministraUoniandlfthe  aaid  peraonal  estato  ahali  not  be  sufficient  for  that 
purpose,  l)is  honor  doth  declare  that  U.e  deficiency  is  to  be  made  good  out  of  tho 
rv„|  estaKfl  of  the  said  W*lator,  charsed  by  his  will  with  the  payment  of  bis  debti 
And  the  said  defendants.  Franoii  Pryme  and  Richard  Moion,  haying  aold  part  of 
the  mud  eatotc  it  is  ordered,  that  the  aaid  master  do  lake  an  account  of  the  money 
raised  by  fluoh'aale,  come  to  tlie  hands  of  Uie  said  defendants,  Pryme  and  Jloion, 
or  either  of  them,  or  to  the  hands  of  any  other  person,  by  their  or  either  of  their 

(fl)  See  <D\tt.  p.  SOI. 
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order,  or  for  their  or  either  of  their  use.  And  it  is  ordered,  that  the  reeidae  of  th» 
8idd  real  estate  be  sold,  with  the  approbation  of  the  said  master,  to  the  beet  pur- 
ohaser  or  purchasers  that  can  be  got  for  the  same,  to  be  allowed  of  hj  the  said 
master.  And  it  is  ftirther  ordered,  that  the  money  produced  by  the  sale  of  the 
estates  already  sold,  and  to  arise  by  the  sale  hereby  directed,  be  applied  towards 
making  good  the  said  deficiency;  and,  in  case  the  same  also  shall  prove  deficient, 
it  is  ordered,  that  the  said  master  do  take  an  account  of  the  rents  and  profits  of 
those  estates  accrued  dnoe  the  death  of  the  said  testator,  receiyed  by  the  said 
defendants,  Piyme  and  Mozon,  or  either  of  them,  at  by  any  otber  person,  Ac  And 
it  is  fiirther  ordered,  that  what  shall  be  found  due  on  the  said  account  of  rents  and 
profits  be  applied  to  make  good  the  said  deficiency;  and  in  case  the  same  fdiaU 
prove  insufficient,  his  honor  doth  declare  such  deficiency  is  to  be  made  good  out  of 
the  said  testator's  personal  estate  specifically  bequeathed,  and  the  real  estate  at 
Outnewton,  devised  by  his  wiU  to  Sarah  Thompson,  his  mother,  in  lee ;  and  the 
said  estates  are  to  contribute  ip  proportion  to  such  deficiency.  And  it  is  ordered, 
that  the  said  master  do  settle  the  said  proportions.  And  it  is  ordered,  that  the  said 
master  do  take  an  account  of  the  said  testator's  personal  estate  specifically  be- 
queathed, come  to  the  hands  of  the  defendant,  his  executors,  or  either  of  them,  or 
to  the  hands  of  any  other  person  or  persons,  by  their  or  either  of  their  order,  or  for 
their  or  either  of  their  use.  And  it  is  ordered,  that  so  much  of  the  said  estate  at 
Outnewton,  devised  to  the  said  Sarah  Thompson  in  fee^  as  will  be  sufficient  to  raise 
the  proportion  the  said  master  shall  find  that  estate  ought  to  contribute  towards 
making  good  the  before-mentioned  deficiency,  be  sold,  with  the  approbation  <^  the 

said  master,  to  the  best  purchaser  or  purchasers  that  can  be  got  for  the 
['^511]    sama    And  in  order  to  the  sales  *of  the  real  estates  before  directed,  it  is 

ordered  that  all  proper  parties  do  join  therein,  Ac  And  it  is  further  o^ 
dered,  that  what  shall  be  raised  by  the  said  last-mentioned  sale,  rtnd  the  proportion 
that  shall  be  settled  to  be  borne  out  of  the  personal  estate  specifically  bequeathed, 
be  applied  in  payment  of  such  of  the  testator's  debts  and  funeral  expenses  as  shall 
remain  unsatisfied  as  aforesaid.  And  in  case  any  of  the  creditors  shall  have  received 
anything  out  of  the  said  testator's  personal  estate,  they  are  not  to  receive  anything 
further  out  of  the  real  estate  till  the  other  creditors  are  paid  up  equal  with  them. 
And  in  case  the  last-mentioned  funds  shall  also  prove  insufficient,  reserve  the  con- 
sideration, in  what  manner  such  deficiency  is  to  be  made  good,  till  after  the  master 
shall  have  made  his  report        ♦♦♦♦♦♦♦♦♦ 


L.  C.->Tuesday,  8th  Uarch,  1768. 

Between  John  Silk  and  Others,  PlainHfi;  and  Francis  Pbthb  and  Others, 

Ikfendanb. 

By  Original  Bill  and  Bill  of  Revivor. 

That  the  defendants,  Francis  Piyme  and  Richard  Mozon,  concaved  themselves 
•ggrieyed  by  that  part  of  the  said  decree  which  directed  that^  in  case  any  of  the 
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orediton  should  have  received  anything  oat  of  the  said  testator's  personal  estnte, 
they  were  not  to  receive  anything  further  out  of  the  real  estates  till  the  other 
creditors  were  paid  up  eqnal  with  them ;  whereas  the  said  defendants  were  advised, 
and  snbmitted  to  the  court,  that  &e  said  decree  ought  to  have  declared  the  moneys 
produced  and  to  arise  by  sale  of  the  said  testator's  real  estates  charged  by  hia  will 
with  the  payment  of  his  debts,  to  be  legal  assets  in  the  hands  of  the  said  defendants, 
his  executors;  and  ought  also  to  have  directed  the  same,  in  like  manner  as  the  said 
testator's  personal  estate,  to  be  applied  in  payment  of  the  said  testator's  debts,  hi  a 
course  of  administration.  And  therefore  the  said  defendantSr  on  the  2nd  day  of 
April  last,  preferred  their  petition  of  appeal  unto  the  Right  Honorable  the  Lord  High 
Chancellor  of  Great  Britain,  praying  that  the  said  cause  might  be  set  down  to  be 
heard  before  Us  lordship  as  to  the  several  matters  aforesaid.  Whereupon,  Ac.  &. 
L.  17OT,  B,  fb.  1T2. 

The  decree  was  affirmed. 


«Hahbt  v.  FziHXB.(a>  f^^^^} 

1751 :  Nov.  11th. 

Additional  legacy  to  A.,  charged  upon  real  and  personal  estate;  other  legacies  not 
charged  upon  the  real  estate ;  if  A.  exhaust  the  personal  estate,  other  legatees 
shall  have  satis&cticm  out  of  the  real  estate  devised— AfuML  127. 

William  Boberts,  13th  Karch,  1746,  by  will,  gave  several  spedflo  and  general 
legacies,  and,  having  two  sisters,  devised  one  estate  in  settlement  upon  one^  and 
another  in  settlement  upon  another,  and  gave  a  leasehold  estate  in  trust  in  the  same 
way,  as  iiir  as  may  be,  and  the  residue  of  his  personal  estate,  after  debts,  legacies^ 
and  funeral  expenses,  to  them  sijbally,  and  made  one  executrix. 

By  a  codicil,  11  July,  1746,  he  gives  sn  annuity  of  £40  a  year  upon  an  estate  in 
Kent,  and  confirms  the  will.  By  another  codicil,  4  March,  1746,  he  gives  £3000  to 
EUliBibeth  Roberts,  beddes  all  other  legacies  to  her,  which  sum  he  dhrects  his  ex^ 
cutors  to  pay  in  six  months,  and  charges  all  hiis  estates,  real  and  personal,  with  it ; 
and,  notwithstanding  any  bequest  of  either,  they  are  to  be  subject,  in  the  first  plaoe 
to  the  said  £3000.  , 

The  bill  was  brought  by  plaiillifl;  who  married  one  of  the  sisters,  for  directions; 
and  the  question  was,  as  the  £3000  would  exhaust  the  personal  estate,  whether  the 
legatees  should  stand  in  the  place  of  the  £3000,  and  be  paid  out  of  the  real  estate 
devised  to  the  sisters. 

Attorney' Otneral,  for  the  plaintifl^  cited  the  two  Ibllowing  cases  to  show,  that  in 
no  case  of  specific  devise  of  lands  the  assets  shall  be  marshalled  for  a  pecuniary 
legatee:  16  June,  1746,  Smdaonr,  Corbet:  Assets  not  marshalled  against  a  devisee 
of  real  estate  for  a  legatee,  in  place  of  a  bond  creditor. — Corbtt  v.  Leigen^  3  March, 

(a)  See  <uUe^  p.  607.  The  above  statement  of  this  case  is  extracted  by  the  Re- 
porter finom  the  notes  of  Mr.  (afterwards  lord  chief  justice)  De  Grey.  See  tha 
HargraveMSa 

Vol  n.  60 
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1739.  Question,  iflegfttee  stands  in  place  of  bond-croditon  against  residiiaiy  devise 
and  residuary  legatee;  and  held,  he  should:  because  no  benefit  was  intended 
against  a  residuaiy  devisee  till  all  other  demands'  were  satisfied. 

SoUcUor-Oeneral,  for  defendant— ^ wo  rules  about  marshalling  assetB^-l.  Eelat- 
&g  to  f\inds  and  owners  of  funds;  2.  To  the  cicimants  out  of  the  funds.  1.  the 
personal  is  first  to  be  applied,  and'  then  the  real.  2nd.  is  more  applicable  to  this: 
that  assets  shall  be  mavshalled  so  as  to  make  the  testator  do  justfc^  and  his  inten- 
tion effectual. 

The  way  to  mrice  him  just  is,  that  the  bond-creditors  shall  be  paid  out  of  the  real 
e0tate|  instead  of  his  having  made  his  lands  charged  with  simple  contract  debts, 
which  in  justice  he  should  have  done^  To  effectuate  his  intention,  that  his 
[*612]  legacies  may  be  paid,  they  turn  the  ^creditors  upon  the  land.  So,  if  the 
simplb  contract  diebts  are  payable  out  of  the  land.  So,  if  he  charges  one 
Ibgacy  upon  the  land :  Bligh  t.  Lord  DamUyj  2  Wms.  619.  They  say,  assets  shall 
not  be  marshalled  against  specific  devisees,  because  it  does  not  appear  the  inten- 
tion to  discharge  the  specific  legacy  in  favor  of  a  pecuniary  legacy ;  if  tl|6  intent 
i^ypears  cofUrOf  that  it  is  otherwise.  And  it  brings  the  whole  of  the  question  to  the 
hitention  of  the  testator  f  whether,  by  thecodictl,  he  intended  to  revoke  the  pecu- 
niary legacies  and  to  exonerate  the  land. 

1.  His  circumstances  at  the  time  of  the  wilL  His  ptrsoual  estate  £1900  more 
Ihan  sufficient  to  answer  the  legacies  of  the  wiU.  He  had  two  sisters ;  they  his 
mivecBal  heirs,  both  of  real  and  personal  He  gives  them  small  legacies  as  memo- 
rials; gives  two  old  servants  £10  apiece f  his  trustees  £26  fiir  their  trouble;  the 
rest  £100  and  £325 :  ix^  all,  about  £4*70. 

He  then  makes  the  second  codicil  by  express  words,  with  alterations  he  made 
expressly,  and  that  it  shall  be  part  of  his  will.  Tke  £3000  to  be  paid  by  his  execu- 
tors and  trustees  above  the  other  legacies.  He  does  Qot  revoke  them ;  he  estab- 
lishes them.  It  was  to  come  out  of  the  land  as  agaiOBt  the  owners  of  the  land,  and 
to  be  paid  notwithstanding  any  bequest  of  real  and  p^vonal  estate^  and  they  subject 
to  that — a  dechifation  the  legacies  sliould  be  paid.  Did  he  mean  to  continue  the 
trouble  of  the  trust,  and  revoke  the  legacies  to  thism  ?    The  intention  is  the  rule. 

In  ease  of  paraphemaliay  the  widow  stands  in  the  place  of  creditors.  That  is  to 
make  him  just 

If  he  intended  to  have  the  legacies  paid,  this  is  the  only  way. 

AUomey-Cferurai  replles.^The  court  will  effectuate  the  intention  where  it  is 
plain  and  consistent;  here  it  is  dubious  or  inconsistent  BUgh  v.  Damky  is  not 
applicable,  for  the  question  was  not  between  the  legatees  and  devisees,  but  between 
legatees  and  heirs.  That  does  not  particularly  appear,  but  it  must  be  presumed 
that  it  was  against  the  heir.  It  does  not  say  that  it  was  against  devisee.  In  the 
one  case,  the  intention  can  be  effectuated,  and  shall  be  so ;  in  the  other,  it  cannot 
be  effectuated  in  one  part  without  disappointing  the  other  part,  for  it  tekes  away 
part  of  the  estete  given  to  another,  and  an  estate  which  was  meant  to  be  given 
entirely. 

Th^  say  the  question  is,  whether  the  codicil  revokes  the  legacy.    It  is  not  the 
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(jiiMlion.    The  queMion  is,  whether  he  meant  to  leave  them  to  their  former  Ibnd, 
nr  lo  give  them  unotber  ratoum  th^y  had  not  before. 

The  siMera  are  nnt  like  kn  univenal  heir;  Tor  they  have  it  only  for  lifo. 

They  say  tlie  leatslor,  by  codSttoIdk  the  will,  eatnbUsht^  the  legacies, 
•lie  docs  not  coiiflrra  the  vrill  so  na  lo  give  another  Aind  for  the  legaciea,     ["814] 
By  t'hargiiig  the  land  with  £3000,  he  i)oe«  not  mean  to  charge  it  with 
ninre.     They  are  left  as  they  were  before. 

It  is  to  be  paid  fa^  hia  executors  and  truatecs.  That  only  proves  that  thiilegiwy 
ia  to  he  ohnrKed  upon  tlie  lond. 

The  intent  ia  to  ciiarge  it  equally  on  the  epedfic  legatees  of  the  money,  ai  ivell 
Hn  [he  le^-Hleesof  the  Innd.  Then  why  turn  it  aH  on  the' land?  The  word  "subjeet" 
showi  the  legaoies  mayfuffer. 

The  case  ofpanipheninlia  ts  not  Ihlm  the  intention,  but  to  leave  them  lo  the  con- 
acquence  of  law,  when  the  ereditortmay  beaatisBed  out  oraaotber  fluid. 

Lord  CiiAVCU-LOIt: — Nodoabt;  and  all  the  Brgumenis  kere  coDfinn  me  in  my 
first  npiaion. 

Though  the  cue  in  apon  the  partieularity  of  the  will,  it  arisea  out  of  the  genenl 
rale  oT  marahalting  asseta  and  niuds.  yeiy  a»eful  rulee  for  common  law,  and  rulea, 
however  proper  Ibr  former  times,  tDiglit  now  prejudice  children  and  creditors,  if  no 
i«caune  to  mnreballing  assets  for  the  aatisfuctioD  of  all  claimants. 

The  sialera  muEt  take  by  purchase.     It  is  a  direct  charge  of  the  legacies  on  tha 

rtuintllT  Donsidered  the  question  as  divided  : — how  light  of  legatees  stood  on  th« 
will,  nod  Itow  altered  by  the  codiciL  Right  way  for  them ;  but  I  ought  to  cooaider 
<l  OS  if  the  clause  was  in  tha  will  itself,  and  was  one  instrutncot;  and  then  there 
must  liuvc  been  one  uoITorm  intention  upon  the  whole^  and  tbat  [must  be]  made 
e&bctiial. 

FlalDtilT  asjs,  there  is  no  ground  to  say  the  £3000  shnli  be  originally  charged  on 
the  land,  or  that  the  pecuniary  legatees  shall  affect  it  ia  the  place  of  the  £3000 ; 
because  the  devise  of  the  land  meant  an  equal  beneBt  with  the  legatees :  this  the 

Clear,  if  debt!  by  specialty,  and  legacies  n^ich  don't  charge  the  land,  and  that 
descends,  if  tlie  debts  exhaust  the  personal  estate,  the  pecuniary  legatees  shnll 
ttand  in  their  place,  to  affect  tbe  land  pro  lanto;  this  isagainat  the  boir.  If  land  is 
devised,  the  legatees  shall  not ;  because  it  appears  tbe  intent  that  daviaee  should 
bare  it,  as  much  as  it  appears  the  legatee  should  have  his  legacy. 

If  there  is  no  land,  and  spuciBG  and  pecuniary  legacies,  tbe  latter  have  no  right 
stand  in  ploiN:  of  creditors  against  the  speciBe,  from  intention,  without  any  con- 
But  If  land  and  money,  and  legacies  and  specialty  debts,  and  rest  of  real 
personal  [given]  to  another,  the  legatees  shall  affect  the  land;  because  given 
residue,  and  no  specidc  thing  given.    These  coses  no iv  determined.   They  don't 

I  think  it  was  tbe  intention  here  that  legatees  should  stand  in  the  *placa    [*S1S] 
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of  the  aistera.  The  fonner(a)  is  hj  the  rule  and  constnictioii  of  oourts  of  equity; 
and  court  says,  where  there  is  an  intent  devisee  should  hare  the  whole,  they  will 
not  take  part  away  for  another  not  so  clearly  intended.  But  here  the  testator 
has  charged  it  himself:  it  arises  flx)m  his  intention. 

This  does  not  differ  from  case  of  land  and  money,  where  the  testator  charges  his 
real  estate  with  payment  of  his  debts,  and  dcTises  it  specifically.  The  simple  con- 
tract creditors  exhaust  the  personal  Legatees  should  stand  in  their  place,  because 
there  is  an  intention  for  both,  and  court  will  effectuate  the  intention.  The  chaxge 
is  but  a  legacy.  Court  once  considered  them  but  as  Toluntary  legatees,  and  to  be 
paid  equally  with  them.    That  denied  ever  since. 

Testator  does  the  same  thing  as  if  he  confirmed  the  wilL  It  is  to  be  port  of 
declaration,  she  should  have  all  other  legacies  besides  the  £3000.  If  that  exhausted 
the  whole,  she  must  stand  for  the  rest  out  of  the  land,  and  so  must  the  others.  The 
majua  and  minus  signify  nothing. 

Attomey-Greneral  said,  if  this  was  the  case,  the  land  and  money  should  contribute 
equally,  and  abate  in  proportion ;  but  not  so  the  intention :  and  no  case  of  any 
such  contribution  between  the  devisee  of  a  real  estate  and  legatee  of  pecuniary 
thmgs. 

I  don't  understand  the  clause  so^  but  that  the  real  and  personal  estate  shooM  be 
first  subject  to  the  £3000. 

Let  aeoount  be  taken  of  personal  estate,  and  that  first  applied  in  course  of  ad- 
ministration and  this  £3000,  and  if  that  exhausts  any  of  it,  the  legatees  to  stand  in 
her  place  pro  tanio  out  of  the  land. 

(a)  That  is,  "  The  case  formerly  mentioned  of  a  legatee  not  standing  in  tiie  place 
of  a  bond  creditor  i^gainst  a  devisee  of  land."    Bee  Diokens's  Report. 
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*Evjisa  V.  Jones.  [*616] 

1S46:  Mitreh  STth  uid  SSth. 

Bequest  10  teaUtor'a  brolber  and  sisters,  A.,  B.,  aad  C,  far  their  BovenI  tivci,  al*re 
And  sUaro  alike,  anil  alter  the  decease  of  either  of  Uiem,  Ibeo,  M  to  tlia  ahare  or 
ihnrea  of  oae  or  eitbeir  of  tbem  M  djnng,  the  testator  bequeathed  the  MOie  to 
A^e  iiuue  of  the  body  or  bodies  of  him,  her,  or  tliem  «o  dyiu^,  begotten  aor  to  be 
begotteo  I17  their  present  huabands,  Bharo  and  Gijare  alilie,  for  erer.  Assuming 
that  A,,  B,.  and  C.  took  life  estates  only  in  the  fund,  the  court  was  of  ophiion 
that  the  words  "issue  of  Iba  hoiy,"  ke.,  comprehended  not'  only  childrea  but 
grandcbildren  and  more  remote  deseendanis  of  A.,  B.,  and  0. 

Testator  bequeathed  all  bis  porsoniil  estate,  except  the  money  laid  out  in  stock, 
mortgages,  and  bonds,  to  A. ;  and  aa  to  his  money  in  atocli  and  on  mortgages 
Dnd  bonds,  bu  gave  the  some  to  B.  The  gilt  to  B.  failed  by  an  event  anaiogoua 
to  a  lapse  r — Held,  that  the  properly  which  was  intended  to  be  given  to  B.  passed 
under  the  residuary  beqaest  to  A. 

Upon  the  construcdoa  of  a  will,  held,  thai  certain  legfacioa  of  stock,  and  of  money 
on  mortgagea,  bonds,  itc,  were  ipeciflc 

The  will  of  Thomns  Evans,  dated  the  12tli  December,  1805, 
was  partly  aa  follows : — "  I  give  and  bequeath  all  raj  personal 
estate,  except  the  money  laid  out  or  purchased  in  the  £3  per 
Cent.  Consols,  mon»y-Jaid  out  on  mortgages,  bonds,  notes,  and 
book-debts,  to  my  wife,  Frances  Lucy  Evans,  and  her  assigns, 
forever.  I  give  and  bequeath  to  my  nephew,  Thomas  Morgan, 
£100.  I  also  give  and  bequeath  to  my  nephew,  John  Thomas, 
£20.  I  also  give  and  bequeath  my  three  pistols  to  my  brother. 
I  also  give  and  bequeath  to  my  brother,  and  each  of  my  sisters, 
£10  a-piece  for  mourning.  And  as  for  or  concerning  my  other 
personal  estate,  consisting  of  sums  in  the  £3  per  Ceiil.  Consols, 
and  money  on  mortgages,  bonds,  notes,  and  book-debts,  I  give 
and  bequeath  the  same  to  my  said  wife  for  and  during  the  term 
of  her  natural  life  ;  and  from  and  after  her  decease,  I  give  and 
bequeath  the  same  to  my  brother,  John  Evans,  Jane,  the  wife 
of  Thomas  Morgan,  Ann,  the  wife  of  John  Thomas,  and  Sarah 
Evans,  for  and  during  their  several  lives,  share  and  share  alike ; 
and  from  and  after  the  decease  of  either  of  them,  then,  as  to  the 
share  or  aharea  of  one  or  either  of  them  so  dying,  I  give  and 
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bequeath  the  eame  to  the  issue  of  the  bodj  or  bodies  of  him,  her, 
or  them  so  dying,  begotten  or  to  be  begotten  by  their  present 
husbands,  share  sxid  share  alike,  forever;  and  as  to  the  share  or 
shares  of  my  said  brother,  or  either  of  my  said  three  sisters, 
dying  without  issue  lawfully  begotten,  then,  as  to  his  or  their 
share  or  shares  so  dying  as  aforesaid  without  issue,  I  give  and 
bequeath  the  same  to  the  issue  of  the  body  or  bodies  of  such 
other  sister  or  sisters,  share  and  share  alike,  forever.w 
[•517]  And  *the  testator  appointed  his  wife,  Frances  Lucy, 
and  his  brother,  John  Evans,  his  executrix  and 
executor. 

The  testator  was,  at  the  date  of  his  will  and  of  his  death,  pos- 
sessed of  (amongst  other  personalty)  8800Z.;  82.  per  Gent  Con- 
sols, standing  in  his  natpe ;  4002.,  secured  on  mortgage ;  and  a 
reversionary  sum  of  lOOOt  Consols,  to  which,  under  the  settle- 
ment made  upon  his  marriage  with  his  wife,  Frances  Lucy,  he 
was  entitled,  subject  to  her  life  interest^  in  the  event  of  there 
being  no  issue  of  the  marriage. 

The  testator  died  in  August,  1806,  without  issue,  leaving  his 
wife  and  brother,  and  the  other  legatees  named  in  his  will,  who 
were  his  sisters,  surviving  him.  The  will  was  proved  by  the 
executor  and  executrix ;  and  the  testator^  debts  and  such  of 
his  legacies  as  were  payable  at  his  death  were  long  since  paid. 
The  widow,  during  her  life,  received  the  dividends  and  interest 
of  the  above-mentioned  sums  of  stock  and  money,  and  died  in 
May,  1822,  having  survived  the  testator's  brother  John,  who 
died  without  leaving  issue,  and  the  testator's  sisters,  Jane  and 
Sarah,  the  latter  of  whom  had,  in  1807,  married  Henry  L. 
Williams. 

The  bill  was  filed  by  the  children  of  the  testator's  sisters, 
Jane  Morgan  and  Ann  Thomas,  all  of  whom  had  been  bom  in 
the  testator's  lifetime,  against  William  Jones,  the  executor  of 
the  testator's  widow,  Alin  Evans,  the  widow  of  the  testator's 
brother  John,  the  testator's  sister,  Ann  Thomas,  the  children  of 
the  testator's  sister  Sarah,  who  had  all  been  born  in  the  lifetime 
of  the  widow,  and  some  of  the  grandchildren  of  Ann  Thomas, 
who  had  also  been  bom  within  that  period,  praying,  that  the 
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rigbtB  and  interests  of  the  parties  entitled  to  that  part  of  the 
testator's  property  which  remained  to  be  ^tributed  might  be 

declared,  ami  tbal  diHtribiition  might  be  made  accordingly. 

By  tbe  decree  made  on  the  bearing  of  the  cause,  in  July 
1840,  the  Muster  vfos  directed,  in  case  he  should  £nd  that  all 
proper  parties  were  before  the  court,  to  take  the  necessary  ao- 
counta;  and,  with  a  view  to  tbe  ascertainment  of  the  proper 
parties,  inquiries  were  directed  as  to  the  alleged  deaths 
*of  tbe  testator's  brother  and  hia  sisters  Jane  and  Sarah,  [*518] 
and  as  to  the  marriage  of  Sarah,  and  as  to  whether  the 
testator's  brother  or  any  of  his  sisters  had  married  a  second  time, 
after  the  date  of  the  will,  and  when  they  respectively  so  mar- 
ried {if  at  all,)  and  what  issue,  children,  or  more  remote  descend- 
ants had  been  born  to  each  of  them,  ica. 

The  Master,  by  his  report,  found  tbe  facts  of  the  case  to  be 
in  substance  such  as  have  been  stated. 

Tlie  cause  now  came  on  for  hearing  for  further  directions, 
when  tbe  following  points  were  submitted  to  the  Court: — Ist, 
whether  the  gift  to  tbe  brother  and  sisters  of  the  testator  would 
have  created  an  estate  tail  in  them  if  the  subject  of  the  gift  had 
been  real  estate  ;  2ndly,  assumin^^  it  to  be  settled  by  tbe  decn.'o 
of  July,  1840,  that  it  would  not,  ander  such  circumstances, 
have  created  an  estate  tail,  and,  consequently,  that  the  plaintifla 
look  some  interest  under  tbe  will,  whether  they,  and  the  child- 
ren of  the  testator's  sister  Sarah,  were  entitled  to  share  in  the 
property  now  distributable,  to  tbe  conclusion  of  the  grandchild- 
ren or  remoter  issue  of  tbe  testator's  sisters;  Srdly,  whether  the 
share  of  tbe  testator's  brother  John  was,  upon  his  death  without 
ieuving  I'isue,  to  be  considered  as  having  lallen  into  tbe  residue 
betiueathed  to  the  widow,  or  as  undisposed  of;  4thly,  whether 
ibe  1000/.  Consols,  to  which  the  testator  was  entitled  in  reversion 
uiiiii.'r  his  marriage  settlement,  was  to  be  considered  as  included 
in  the  gift  of  stock,  mortgages,  &c.,  or  as  converted  from  the 
time  of  the  testator's  death,  so  as  to  entitle  tbe  wife,  as  residuary 
legatee,  to  the  value  of  tbe  reversionary  interest  so  converted. 

The  Vke-Chancelior,  at  an  early  period  of  the  argument,  inti- 
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mated,  that,  upon  the  first  point,  lie  was  disposed  to  consider 
himself  bound  b  j  the  decree  of  1840,  though  he  would  not  pre- 
clude the  parties  from  arguing  the  point 

Sir  FFancis  Simpkmson  and  Mr<  Simpson^  for  the  plaintiff 
(assuming  the  first  point  to  be  in  their  &vor,)  contended, 
[*519]  *upon  the  second  point,  that  the  .words  "  issue  of  the 
body  or  bodies  of  him,  her,  or  them  so  dying,  begotten 
or  to  be  begotten  by  their  present  husbands,''  controlled  the 
gift  in  connection  with  which  they  occurred,  so  as  to  enable 
children  of  the  testator's  brother  and  sisters  to  take,  to  the  ex- 
elusion  of  grandchildren.  .  Children  were  the  only  issue  that 
could  be  correctly  said  to  be  begotten  of  a  wife  by  a  husband. 
The  word  ''  issue,"  though  firequently,  perhaps  generally,  com* 
prehending  all  descendants,  might  clearly,  upon  the  particular 
construction  of  a  will,  be  confined  to  children :  Sibky  v.  Perry,(a) 
Hampson  v.  Brandwood,{b)  [The  Vtoe-CtumoeSor. — Was  not 
King  James  the  First  issue  of  William  the  Conqueror  by 
Queen  Matilda?] 

Mr.  Freeling^  for  defendants  in  the  same  interest  with  the 
plaintiffs,  cited,  upon  the  same  point,  BumsaU  y.  Davt/,{c)  and 
Oreenwood  v.  BothwelL{d) 

Mr.  RusseU  and  Mr.  Phillips^  for  the  defendant  Ann  Evans, 
contended,  upon  the  first  point,  that  the  estate  given  to  the  tes< 
tator's  brother  and  sist^ers  was  an  estate  tail :  Parr  y.  Swindds^{e) 
Mogg  y,Mogg,{g)  TcUey.  Clarkej{h)  AUomey'Oenerai  v.BrigfU,{i) 
Jessony.  WrighL{k) 

Mr.  Bacon,  for  the  defendant  Ann  Thomas,  cited,  upon  the 
same  point,  Harrison  v.  HarriscmSJ) 

(a)  7  Yes.  622.     .  {g)  1  Her.  654 

(6)  1  Madd.  381.  (fc)  1  Beav.  100. 

(c)  1  B.  &  P.  216;  6  T.  R.  30.  (•)  2  Keen,  57. 

((i)  5  Man.  ft  a.  628 ;  6  Soott,  N.  B.  (ib)  6  M.  ft  S.  95;2Bligh,  1. 

670 ;  6  Beay.  492.  (|)  8  Soott,  N.  R.  862. 
(«)  4  BuflB.  283. 
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Mr.  Kenyon  Parker  and  Mr.  T.  E.  Lhyd^  {at  defendants  in  the 
same  interest  as  the  preceding,  dted,  upon  the  same  point,  Doe 
d.  Aikinaon  v.  FecUher8tonej{a)  Jordan  v.  Lowe^ip)  MacheU  v. 
Weeding,(c) 

*Mr.  Wigram  (with  him  Mr.  Pitman^)  fbr  the  repre-  [*520] 
sentative  of  the  testator's  widow,  contended,  with 
reference  to  the  third  point,  that^  upon  the  death  of  John  Evans 
without  leaving  issue,  his  share  did  not  go  over  to  the  issue  of 
the  sisters,  the  limitation  to  such  latter  issue,  after  an  indefinite 
failure  of  issue  of  John,  being  too  remote :  Bristow  v.  Boothby.{d) 
The  consequence  was,  that  it  fell  into  the  residue  bequeathed  to 
the  widow.  The  circumstance,  that  the  residuary  clause  con- 
tained an  eaxxpHon  of  the  property  in  which  John  took  a  share, 
would  make  no  difference;  as  the  residuary  clause  would 
embrace  not  only  property  which  the  testator  did  not  expressly 
dispose  of,  but  that  which  might  become,  by  the  course  of  events^ 
undisposed  of:  Cambridge  v.  Ilous,{e)  Harris  v.  I)avis,{g)    As 

(a)  IB.  ft  Ad.  944.  (6)  6  Bear.  360. 

(c)  8  Sim. 4.  (d)  2  &  ft  a  466;  8  M.  ft  Or.  161. 

(«)  8  Ves.  12,  26. 

{g)  Antej  Vol  1,  p.  416.  There  is  a  dedaioii  of  Lord  Hardwicke  (not  qiilte  aoou- 
ntely  reported  in  9  Mod.  428)  which  bears  upon  this  point  The  Reporter  has 
taken  the  following  statement  of  it  from  Mr.  Capper's  notes.  See  Haigr.  MSS. 
(See  also  B.  L.,  1739,  B.,  A)L  432.) 

Wnr  anxLD  «.  Nswrov. 

A  testator  giyes  to  A.  B.  the  residue  of  his  personal  estate,  except  certain  South 
Sea  sto(^  which  he  gives  to  G.  D.  The  stock  is  afterwards  oonyerted  into 
money.    It  fidls  into  tiie  residue  given  to  A.  B. 

L.  0.  )  John  Wingfield  made  his  will  in  the  words  following :— '*  I  give 
Vsb.  6th,  1789. )  onto  my  eklesl  daughter,  Margaret  Newton,  all  my  monej,  goods, 
chattels^  notes,  bonds,  mortgages,  and  aU  my  perBonal  estate  whatsoever  and  where- 
soever, except  all  such  money  and  securities  for  money  which  I  have  in  the  Soulii 
Sea  stock,  South  Sea  annuity,  and  Bank  stock ;  and  as  to  my  said  money  in  the 
South  Sea  stock.  South  Sea  annuity,  and  Bank  stock,  I  charge  the  same  with  pay- 
ment of  all  my  debts,  fhneral  expenses,  and  legacies;"  and  gave  the  remainder  of 
those  stocks  to  his  five  daughters,  and  made  bis  daughter  Margaret  his  executrix. 
It  happened,  that)  after  making  this  will,  £1300  had  been  received  by  the  testa- 
tor on  account  of  annihilating  part  of  the  Sooth  Sea  annuity,  which  he  did  no* 

Vol.  n.  6X 
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to  the  foorth  point,  he  contended  that  the  £1000  Con- 
[*521]    sols  must  be  ^considered  as  converted  at  the  testator's 

replace  in  any  of  the  above  stocks.  He  afterwards  makes  a  codidl,  and  thereby 
redting  the  bequest  in  his  will  of  the  stockSi  confirms  his  will  in  all  matters  save 
what  is  altered  by  his  codicil ;  and  in  and  about  five  months  after  receiving  the 
annihilation  money  dies,  and  the  executrix  proves  the  wilL 

Upon  the  question,  whether  the  £1300,  received  on  the  annihilation,  did  belong 
to  the  five  dau^ters  of  the  testator,  or  to  Margaret  only,  as  executrix  and  reeidoaiy 
legatee  of  the  testator,  it  was  argued,  lb^  the  plaintiffs,  by  Mr.  Murray  and  the 
Attorney-General,  that  the  bequest  of  the  stocks  was  a  specific  legacy,  and  that  the 
annihilation  was  no  ademption  of  such  part,  and  the  rather,  for  that  it  was  an  in- 
voluntary payment;  and  quoted  the  cases  of  Ibrd  v.  Flantng^  Eq.  Ca.  Abr.  302; 
Harding  v.  SmUh,  8th  November,  1736,  at  the  Bolls;  Orme  v.  SmUk^  Eq.  Ca.  Abr. 
302 ;  Brmaden  v.  Windar,  6th  February,  1738. 

On  the  other  side,  it  was  contended,  by  Mr.  Brown  and  Mr.  W^Xbraham^  that  the 
bequest  of  the  stocks  was  not  a  specific  legacy,  but  amounted  only  to  a  residuary 
bequest  of  the  testator's  stocks ;  that  there  is  no  instance  of  a  specific  legacy  unless 
it  appears  what  the  specific  legacy  is.  and  that  it  was  the  ultimate  intent  of  the 
testator  that  the  legatee  should  have  the  very  thing ;  that,  in  the  present  case,  if 
the  testator  had  bought  more  stock  after  the  making  of  his  will,  it  would  have 
passed  by  the  words  of  the  will  to  the  five  daughters ;  fbr  though,  in  oonstmction 
of  wills  as  to  devises  of  lands  the  intent  of  the  testator  is  to  be  considered  as  at  the 
time  of  making  his  will,  it  is  otherwise  in  construction  as  to  personal  estates,  which 
are  ever  fluctuating  and  uncertain ;  and  what  passes  by  wiUs  as  to  personal  estates 
must  have  relation,  as  to  the  point  of  oonstruclkm,  to  the  time  of  testator's  deatL 

[Lord  Chancellor  gave  his  opinion  the  8th  of  the  some  February,  the  cause  having 
held  till  late  on  the  6th  February,  and  he  going  then  to  the  House  of  Lords.] 

LoBD  Chakoellob. — ^The  judgment  in  this  case  was  postponed  till  this  day  for  want 
of  time,  and  not  by  reason  of  any  difficulty.  Opinion,  that  the  £1300  annihilation- 
money  belonged  to  Margaret  The  testator,  after  the  annihilation,  made  a  codicil, 
and  if  he  intended  that  the  £1300  should  go  to  his  five  daughters,  he,  could  thereby 
have  given  it  to  them.  The  above  bequest  of  stodn  is  not  a  specific  Ic^gacy,  but  a 
general  legacy  of  such  stocks  as  the  testator  should  have  at  his  death.  It  must  be 
acknowledged,  that  wills  should  be  construed  as  to  distinct  individuals  at  the  time 
of  making,  but  otherwise  it  is  as  to  things  which  consist  in  gmare  or  ta  imJMPw; 
and,  further,  as  in  the  present  case,  a  rule  will  sometimes  serve  to  explain  an  ex- 
oeption,  as  the  exception  does  the  rule. 

Now  the  stocks  are  excepted  out  of  the  general  fbnd  of  his  personal  estate^ 
which  general  fimd  must  be  taken  to  be  what  he  had  at  his  deach,  and  so  shall  the 
exoeption  be  construed. 

And  as  to  the  word  '<have^"  it  Is  of  ilnoertain  signification  in  the  English  Ian- 
gtiage,  and  shall  sometiines  relate  as  to  what  is  to  be;  and  the  testator  himself  has 
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death :  Howe  v.  Lord  Dartmouth  ;(a)  and  that  the 
widow's  estate  was  entitled  to  *the  value  of  the  rever-  [^622] 
sion  so  converted,  and-interest  thereon,  during  her  life. 
He  also  contended,  that  the  pecuniary  legacies  to  the  nephews, 
&c.  were  payable  out  of  the  ''  sums  in  the  £A  per  Cent  Consols, 
&c.,"  being  followed  by  the  words  "my  other  personal  estate :" 
Parker  v.  MarckanL{b) 

Sir  Francis  Simpkimon^  in  the  coarse  of  his  reply,  contended, 
•  that  the  share  of  John  Evans  went  to  the  next  of  kin  of  the  tes- 
tator, and  not  to  the  residuary  legatee:  Attomey-OenercU  v. 
Johnstonej{c)  Page  v.  Leapmgwdl^{d)  Davera  v.  Dew8,{e)  Skrym,' 
aher  v.  Northcote,(g)  Eaaum  v.  AppltfordQi)  Lhyd  v.  Lloyd^{i) 
Milord  V.  Beynold8.{Jc) 

Upon  the  effect  generally  of  the  word  "  issue"  in  a  will,  the 
case  of  Lees  v.  MoaleyiJ)  was  cited. 

The  Yice  Chancellor. — This  suit,  as  I  understand,  is  now, 
was  originally,  and  has  always  been,  a  suit  concerning  the  tes- 
tator's personal  estate  exclusively,  not  touching  his  real 
estate.  It  was  right,  however,  that  I  should  read  *the  [*523] 
whole  of  the  will,  and  I  have  done  so.  It  may,  per- 
haps, not  be  quite  unworthy  of  remark,  that,  in  the  part  of  it 
which  relates  to  the  real  estate,  the  word  "  leaving  "  occurs. 

The.first  question  to  be  noticed  is,  whether  the  word  "  issue," 
where  it  first  appears  in  the  will,  was  used  by  the  testator  as  a 
word  of  purchase  or  of  limitation.  Upon  this  I  do  not  think  it 
necessary  to  express  an  opinion,  and  perhaps  I  have  not  formed 
one ;  for  I  am  satisfied  that  I  am  bound  to  consider  the  decree 

used  the  word  "have"  in  another  part  of  his  will  in  that  manner;  as  fai  giving  a 
diaritable  legacy  to  sncb  poor  who  have  no  relief  from  the  pariah.  And  an  to  the 
doctrine  of  ademptions,  thej  relate  only  to  such  legacies  which  are  spedfla 

(a)  7  Yes.  137.  {g)  1  Swanst  666. 

(&)  1  Y.  &  C.  a  C.  290.  (fc)  6  MyL  &  C.  56. 

(c)  AmbL  677.  (0  4  Beav.  231. 

(d)  18  Ye&  463.  \h)  PhiUipfl,  186. 
(«)8P.W.40«  (9  1  Y.  ft  0.  689 ;  see  FItsgib.  T. 
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as  having  decided  the  point ;  it  being  admitted,  that,  upon  the 
supposition  of  the  word  being  a  word  of  limitation,  and  not  of 
purchase^  neither  of  the  plaintiff  has  or  had  any  interest  of  any 
kind  in  any  part  of  the  testator's  personal  estate. 

It  may  be,  that  the  learned  Judge,  whose  decree  it  is,  had  not 
his  attention  called  to  the  language  of  the  will,  or  the  constitu- 
tion of  the  suit^  and  that  it  was  not  intended  to  decide  by  the 
decree  any  question  of  construction.  Into  such  considerations  I 
do  not  think  myself  at  liberty  to  enter :  I  must  deal  with  the 
decree  as  it  stands.  I  must  consider  it  as  right :  which  I  could 
not  do  were  I  not  to  treat  the  word  ''issue,"  where  it  first  occurs 
in  the  will,  as  a  word  of  purchase.  So  therefore,  I  must  treat  it ; 
and  I  repeat,  that  I  do  so  without  intimating  any  opinion  whether, 
were  the  matter  res  tfiiegra,  I  should  act  in  a  manner  dijBTerent  or 
the  same. 

The  expression  being  thus  considered,  it  has  been  argued, 
upon  the  authority  of  Sampson  v.  Brandwoodj{a)  and  otherwise, 
that  the  words  ''  issue  of  the  body  or  bodies "  are  to  be  read 
"children."  I  am  of  opinion,  however,  that  the  words  "begot- 
ten or  to  be  begotten  by  their  present  husbands "  do  not,  and 
that  there  is  no  other  expression  or  circumstance  that  does,  ren- 
der it  necessary  or  right  so  to  qualify  or  restrict  the 
[*524]  meaning  or  force  of  the  words  "  issue"  *of  the  body  or 
bodies,"  as  used  by  this  testator.  They  mean,  I  think, < 
as  well  children  as  more  remote  descendants,  in  the  will  before 
me. 

I  am  of  opinion,  that  a  daughter  of  a  son  of  the  marriage  of 
Thomas  Morgan  and  Jane  his  wife,  if  there  is  such  a  person^ 
may  be  issue  of  the  body  of  Jane  Morgan,  begotten  by  Thomas 
Morgan  within  the  meaning  of  this  will ;  and  I  think,  upon  the 
authority  of  Taylor  v.  Lan^ord,{b)  Walker  v.  Shore^ip)  and 
various  other  cases,  that^  on  the  death  of  the  survivor  of  the 
testator's  widow  and  his  sister,  Jane  Morgan,  the  share  of  the 
latter  became  the  property  of  all  her  issue  living  at  the  testator's 
death,  and  all  her  issue  who,  between  his  death  and  the  death  of 

(a)  1  ICad.  381.  (»)  3  Tea.  118.  (e)  16  Yes.  121 
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the  survivor  of  his  widow  and  Jane  MorgaU)  came  into  existence, 
as  tenants  in  common  equally,  per  capita,  without  reference  to 
their  relative  positions  in  the  pedigree.  Each  child,  each  de- 
scendant, of  Jane  Morgan,  living  at  the  testator's  death,  took,  in 
m  J  opinion,  a  vested  interest  upon  his  death ;  each  child,  each 
descendant,  of  Jane  Morgan  coming  into  existence  between  the 
testator's  death  and  the  death  of  the  survivor  of  his  widow  and 
Jane  Morgan,  took,  as  I  conceive,  a  vested  interest  on  coming 
into  existence;  though  the  amount  of  each  share  was,  of 
course,  not  ascertainable  until  the  determination  of  the  life  inter- 
est of  the  survivor  of  the  two  tenants  for  life,  namely  the  widow 
and  Jane  Morgan. 

Perhaps  a  sufficient  reason  (though  I  do  not  say  that  it  is  the 
only  reason)  for  such  a  conclusion  is  the  especial  danger,  in  con- 
struing a  will  such  in  character  and  description  as  that  before 
the  Court,  of  departing,  without  plain  and  absolute  necessity, 
from  the  correct  and  proper  meaning  of  the  words  in  which,  by 
choice  or  chance,  it  has  occurred  or  happened  to  the  testator  to 
express  himself;  for  off  the  beaten  track  there  is  neither  path, 
nor  mark,  nor  guide. 

Of  course,  in  speaking  of  the  issue  of  Jane  Morgan,  I 
♦have  meant  to  speak  only  of  the  issue  of  her  marriage    [*525i 
with  Thomas  Morgan. 

What  I  have  said  of  Jane  Morgan  and  her  issue  by  Thomas 
Morgan  will  apply,  of  course,  mutatis  mutandis,  to  Ann  Thomas 
and  her  issue  by  John  Thomas,  and  also  to  Sarah  Evans  and 
her  issue  by  any  marriage  or  marriages. 

Then  comes  the  question  as  to  the  share  of  the  brother,  John 
Evans,  who  as  I  understand,  survived  the  testator,  and  died  with- 
out having  ever  had  a  child.  This  is,  perhaps,  not  without  diffi- 
culty. But,  as  I  have  said,  I  cannot  persuade  myself,  upon  a 
will  of  the  class  in  which  this,  will  is  included,  to  depart  without 
manifest  necessity  from  the  correct  and  proper  interpretation  of 
the  phraseology  used  ;  and  when  I  observe  the  exclusion,  from 
the  gift  that  I  have  been  considering,  of  Jane  Morgan's  issue  by 
any  other  husband  than  Thomas  Morgan,  and  of  Ann  Thomas's 
issue  by  any  other  husband  than  John  Thomas,  I  find  myself 
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obliged  to  say,  that  the  words,  "  dying  without  issue  lawfully 
begotten,"  and  the  words  "  so  dying  as  aforesaid  without  issue," 
must  be  read,  not  as  qualified  by  the  terms  of  the  preceding  gift 
to  the  issue  of  the  testator's  brother  and  sisters,  but  as  pointing 
to  a  general  failure  of  issue,  whensoever  happening,  according 
to  the  general  and  ordinary  (though,  I  agree,  not  the  necessary 
or  universal)  meaning  of  the  phrase  "  dying  without  issue,"  and 
according  to  that  general  and  ordinary  interpretation  of  the  ex- 
pression ''lawfully  begotten,"  which  makes  it  equivalent  to  "  be- 
gotten or  to  be  begotten,"  which  treats  it  as  referring  to  legiU- 
macy,  and  not  to  the  time  of  geniture.  I  must  accordingly,  I 
think,  consider,  that,  John  Evans  and  the  testator's  widow  being 
dead,  John  Evan's  share  has  fallen  into  the  general  residue, 
therefore  to  the  widow's  estate,  or  to  that  estate  and  the  next  of 
kin.  What  I  have  said  must  be  understood  as  referring  to  a  case 
not  touched  by  the  recent  Will  Act^^  before  which  this  testator 

died. 
[^626]  *lt  has  been  argued,  that  the  next  of  kin  are  entitled 
to  a  moiety  of  John  Evans'  share.  That,  however,  is 
not  my  opinion.  The  case  seems  to  me  to  Ml  within  the  rule, 
most  correctly,  I  believe,  stated  by  Sir  William  Grant  in  Oam- 
tridge  v.  Iious{a)  and  Leake  v.  Bdbin9on^Q>)  notwithstanding  the  ex- 
pression of  exception,  which  appears  to  me  to  mean  no  more 
than  saying  that  the  testator  intends  to  make  certain  bequests 
afterwards  made  by  him.  I  need  not,  therefore,  consider  the 
title,  if  atiy,  of  the  widow  as  surviving  executrix,  the  executors 
having  had  unequal  bequests,  and  the  testator  having  died  before 
the  act  for  changing  the  equitable  presumption  as  to  executors. 
Nor  need  I  lay  any*  stress  on  the  absence  of  any  inquiry  in  the 
decree  as  to  the  next  of  kin. 

* 

I  need  scarcely  say,  that  I  consider  the  bequest  of  the  Bank 
Annuities,  &c.  to  the  brother  and  sisters  as.  specific ;  that  this 
bequest  is  not  subject  to  the  general  pecuniary  legacies  (notwith- 
standing the  observation  upon  the  word  "  other" ;)  and  that  the 

(a)  8  Ves.  12,  25.  %  2  ICer.  363,  392. 
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widow  was  not  entitled  to  have  the  reversioDory  intereat  in  atoct 
under  tbe  settlement  sold  or  converted. 

Dcclnre,  that,  Mconlmg  to  th«  tnie  construction  of  the  tcetalor's  will,  ever^  child 
or  other  dMcendaot  of  Sarah  Williams,  who  came  into  ezialeais  tn  the  lifetime  of 
tlie  tMtatOT'a  widow,  Frances  Lney  Kv&ot,  becamB  entitled  to  a  vpsled  inlerert  lu 
remainder  expectant  on  the  decease  of  the  eorviror  of  tbe  Bald  Sarah  'Williams  and 
Frances  Lucy  Evoos.  in  an  equal  share  of  ooe-iburth  part  of  the  money  in  the  £3 
per  cent  oanaolii,  and  monejon  mortgagee,  boods,  notes,  and  booli  debts,  epeeiQcally 
bequeathed  by  hia  will. 

And  declare,  that  every  child  or  other  descendant  of  Jane  Uorgnn  by  Thomas 
MorKnn,  who  was  living  U.  the  death  of  the  testator,  or  who  came  into  exialetK.« 
between  that  period  and  the  death  of  tbe  said  Jane  Uorgan,  became  entitled  to  a 
rested  intec^at  in  remainder  expectant  on  the  death  of  the  lurrlvor  of  the  said  Jane 
Morgan  and  Frances  Lucy  Evans,  in  an  equal  share  of  one-fourth  part  oT  the  said 
rooniea  and  property. 

•And  declare,  that  every  child,  or  other  descendant  by  the  defendant  Ann  [*Bn] 
Thorn  us  by  John  Thomas,  who  waslivingatthe  death  of  the  said  tealatar,  or 
baa  since  come  into  existence,  has  become,  and  that  every  snch  child,  or  other  de- 
scendant, who  sliiklicome  into  exisience  betbre  the  death  of  thesud  defeadant  Ann 
Thomas  will  become,  entitled  to  a  vested  interest  in  remainder  expectant  upon  tbe 
decease  of  the  aarvivor  of  the  said  Ann  Thomas  and  Frances  Lucy  Evans  in  an 
equal  share  of  one-fourth  part  of  the  same  monies  and  property. 

And  declare,  that,  upon  the  death  of  John  Evans,  (he  one-lburth  share  of  the 
same  moaie«  and  property,  with  interest,  whereof  be  was  entitled  for  life,  passed  to 
the  defendant  William  Jones,  as  the  personal  representative  of  the  said  Frances 
Lucy  Evans.        •••*••».«*• 

Take  the  account  of  what  is  due  to  the  parties  in  respect  of  tbeir  sbaree,  having 
reganl  to  the  decloraUons  hereSn  contained. 


L 
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Etbe  V.  Green. 

1846:  April  25tb. 

The  owner  of  eatatee  in  fhe  oonntiee  of  Oxford  and  Berks  oorenaiited  on  bli  mar- 
riage  to  conrey  such  part  of  them  to  trustees  as  should  be  of  the  annual  Tahie  <^ 
£900,  to  the  use  of  himself  for  life,  with  remainder  to  the  use  and  intent  thai  his 
intended  wife  should  yearly  reoeive  Ibr  her  jointure  £800,  to  be  dmrged  upon  the 
same  hereditaments.  The  settler,  not  having  made  any  settlement  in  pursuance  of 
the  covenant,  by  his  will,  confirming  the  settlement,  devised  his  estates  in  the 
counties  of  Oxford  and  Berkshire  to  his  wife  for  life.  He  afterwarda^  bj  deed, 
revoked  his  will  as  to  the  estates  in  Oxfordshire,  which,  consequently,  on  his 
death,  descended  to  his  heir-at-law.  The  jointress  insisted  that  she  was  entitled 
to  the  Berkshire  estate  for  her  life,  ttee  from  any  contribution  towards  her  join- 
ture ;  and  that  the  Oxfordshire  estates  were  exclusively  liable  to  satis^  the 
covenant  But  it  was  held,  that^  as  no  intention  to  benefit  the  jointress  to  the 
extent  for  whioli  she  contended  appeared  on  the  face  of  the  will,  the  two  estates 
were  liable  to  contribute  rateably  to  the  satisbction  of  the  covenant 

At  the  time  of  the  execution  of  the  next-mentioned  indenture, 
Jeremiah  Hodges  was,  under  the  will  of  his  &ther,  Anthony 
Hodges,  tenant  for  life  in  possession  of  a  mansion-house,  called 
Boulney  Court,  and  of  certain  freehold  estates  in  the  county  of 
Oxford,  and  of  a  copyhold  estate  in  the  county  of  Berks,  with 
temainder  to  his  son  William  Hodges  in  tail,  but  subject,  as  to 
part  of  the  estates  in  the  county  of  Oxford,  to  la  mortgage  for  a 
term  of  2000  years,  created  by  Anthony  Hodges,  by  an  inden- 
ture, dated  the  7th  March,  1754,  for  securing  the  principal  sum 
of  £8,000,  and  interest 

By  an  indenture,  dated  the  19th  December,  1808,  being  the 
settlement  executed  on  the  n^afriage  of  William  Hodges 
[*628]  *with  his  wife  Catherine,  after  reciting,  among  other 
things,  that,  by  the  will  of  Anthony  Hodges,  he  was 
seized  in  remainder  in  tail  male  expectant  on  the  decease  of 
Jeremiah  Hodges,  his  fiither,  of  the  said  capital  messuage  of 
Boulney,  and'other  hereditaments  in  the  counties  of  Oxford  and 
Berks,  then  of  the  annual  value  of  £1600,  or  thereabouts,  he 
did,  for  himsellj  his  heirs,  executors,  and  administrators,  cove- 
nant with  Edmund  Francis  Green,  Charles  Green,  John  Eyre, 
and  Walpole  Eyre,  their  heirs  and  assigns,  well  and  effectually 
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to  grant,  convey,  settle,  limit,  or  aasare  such  or  jso  'mucH  imd 
such  part  thereof  as  should  be  of  the  *el«8Ut:Miiuitl^atUDant  of 
£900  and  upwards,  dear  of  all  moHge^^  kbdt^iXkihpiibrancGs,  U> 
the  UPC  of  himself  for  life,  and,  after  hiS'dioatb,  fe  ti^tme,  intent, 
and  purpose  that  the  said  Catherine  (in  case  she  should  stiryiye 
him,)  and  her  assigns,  should,  immediately  after  his  decease, 
yearly  receive  and  take  for  her  life,  for  her  jointure  and  in  bar 
of  dower,  one  annual  sum  or  clear  yearly  rent-charge  of  £800, 
to  be  chargeable  upon  and  yearly  issuing  and  payable  out  of  the 
said  hereditaments  of  the  annual  amount  or  value  of  £900,  so  to 
be  conveyed  as  aforesaid,  and  to  be  paid  yearly ;  with  usual 
powere  of  distress  and  entry,  and  perception  of  rents  and  profite, 
without  impeachment  of  waste,  for  securing  the  payment  of  the 
said  rent-charge ;  and,  subject  thereto,  to  the  use  of  the  said  co- 
venantees, for  100  years,  upon  trust  for  securing  the  said  annuity; 
with  remainder  to  the  use  of  the  covenantor  in  fee. 

William  Hodges,  by  his  will,  dated  the  9th  May,  1806,  after 
confirming  the  settlement  made  on  his  marriage,  gave  and  de- 
vised to  Edmund  Francis  Green  and  Charles  Green,  and  their 
heirs,  all  that  his  capital  mansion-house,  called  Boulney  Court, 
with  the  pleasure-grounds  and  appurtenances  thereunto  belong- 
ing, and  all  his  iarms^  lands,  and  hereditaments  in  the  county  of 
Oxford,  and  his  farms,  lands,  and  hereditaments  in  the  parish  of 
Wargrave,  in  the  county  of  Berks,  or  elsewhere  in  Great 
Britain,  with  their  and  every  *of  their  appurtenances,     [*529] 
to  hold  the  same  to  the  said  E.  F.  Green  and  Charles 
Green,  and  their  heirs,  to  the  use  of  his  the  testator's  wife,  Cathe- 
rine,  and  her  assigns,  during  her  life ;  with  remainder  to  trustees, 
to  preserve  the  contingent  remainders ;  with  remainder  to  the 
testator's  first  and  other  sons  successively  in  tail ;  with  remain- 
der  to  his  daughters,  as  tenants  in  common  in  tail ;  with  remain- 
der to  Frederick  Richard  Hodges  for  life ;  with  divers  remainders 
oven    And  his  will  was,  that  his  said  wife  Catherine  should  have 
the  use  and  enjoyment  during  her  natural  life  of  all  the  house- 
hold furniture,  plate,  pictures,   paintings,  prints,  linen,  china, 
fixtures,  and  implements  of  household,  of  what  nature  or  kind 
soever,  that*should  be  found  in  or  about  his  said  mansion-house. 

Vol.  n.  62 
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oalled  Boolnej  Coort,  in  the  oounty  of  Oxford  aforesaid,  at  hia 
death ;  and,  irom  and  after  the  decease  of  his  said  wife  Cathe- 
rine, the  said  household  furniture,  plate,  &c.,  should  be  deemed 
as  heir^Iooms^  and  fit>m  time  to  time  to  be  used  and  enjoyed,  as 
&r  as  the  rules  of  law  would  admits  by  the  person  and  persons 
who  for  the  time  being  should  be  in  possession  of  his  said  man- 
sion-house, with  the  appurtenances,  by  virtue  of  the  limitations 
of  his  said  will. 

By  an  indenture  of  mortgage,  dated  the  Slst  May,  1806, 
William  Hodges  conveyed  such  part  of  his  freehold  estates  in 
the  county  of  Oxford  as  was  not  comprised  in  the  term  of  2000 
years  to  the  use  of  the  said  Edmund  Francis  Green  and  Charles 
Green,  their  heirs  and  assigns,  for  securing  £3000  and  interest ; 
and,  by  another  indenture  of  m<»r1gage,  dated  the  25th  October, 
1811,  indorsed  on  the  last-mentioned  deed,  he  chai^ged  the  pre- 
mises therein  comprised  with  payment  of  a  further  sum  of  £2000 
mad  interest. 

By  indentures  of  lease  and  release,  dated  respectively  the  4th 
and  5th  December,  1811,  William  Hodges  granted  and  released 
to  the  said  Charles  Green  and  George  Green,  and  their  heirs  and 
assigns,  the  said  capital  messuage  and  all  the  premises  situate  in 
the  county  of  Oxford,  upon  trust  to  sell  the  same,  or 
[*5S0]  any  part  thereof,  and  in  the  meantime  to  ^dispose  of 
it  by  way  of  mortgage,  and  to  stand  possessed  of  the 
monies  to  arise  from  such  sale  or  mortgage,  upon  the  trust  for 
payment  of  the  mortgage  debt  of  £8000,  and  other  debts  nien- 
tioned  in  the  deed ;  and,  as  to  the  surplus,  to  stand  possessed 
thereof  in  trust  for  the  testator,  his  executors  and  administrators, 
as  personal  estate ;  and  as  to  such  of  the  hereditaments  as  should 
not  be  sold,  upon  trust  for  the  testator,  his  heirs  aid  assigns* 
And  it  was  thereby  declared,  that,  until  a  sale,  ^  trustees  should 
receive  the  rents  of  the  said  hereditaments,  and  the  money  to 
arise  by  the  sale  of  the  timber,  and  thereout  pay  the  interest  (Hi 
the  £8000  mortgage-money ;  and,  in  the  next  place,  should  pay 
to  his  wife  Catherine  an  annuity  or  clear  yearly  sum  of  £750 
quarterly,  the  first  payment  to  be  made  on  the  25th  March  then 
next ;  the  same  annuity  to  be  for  her  sole  and  separate  use,  and 
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free  from  the  debts,  control,  or  interference  of  her  husband,  and 
her  receipts  to  be  good  disoharges  for  the  same.    - 

The  testator  died  in  January,  1818,  without  having  made  any 
settlement  or  conveyance  in  pursuance  of  the  covenant  for  that 
purpose  contained  in  his  marriage  settlement,  and  without  having 
revoked  or  altered  his  will,  except  so  far  as  it  was  revoked  by 
the  indentures  of  the  81st  May,  1806,  the  26th  October,  1811, 
and  the  4th  and  5th  December,  1811.  He  was  survived  by  his 
wife,  and  by  Frederick  Richard  'Hodges,  who  was  his  brother 
and  heir-at-law. 

By  a  decree,  bearing  date  the  20th  November;  1827,  and  pro* 
nounced  by  the  then  Master  of  the  Bolls,  in  a  cause  in  which 
FredericklBichard  Hodges  was  plaintiff,  and  the  said  Charles 
Green  and  others  were  defendants,  it  was  declared,  that  the  deeds 
of  the  4th  and  6th  December,  1811,  operated  as  a  revocation  of 
the  will  of  the  testator  as  to  his  Oxfordshire  estates ;  and  that 
Frederick  Bichard  Hodges,  as  the  heir-at-law  of  the  testator,  was 
entitled  to  such  last-mentioned  estates,  subject  to  the  several  in- 
cumbrances and  liabilities  affecting  the  same. 

♦In  August,  1848,  Frederick  Bichard  Hodges  died,     r*581] 
having,  by  his  will,  devised  all  his  real  estates  to  the 
plaintifi  (whom  he  appointed  his  executors,)  for  the  term  of  600 
years,  upon  certain  trusts,  and  subject  thereto,  for  the  benefit  of 
certain  devisees  in  strict,  settlement 

The  present  bill  was  filed  against  the  trustees  of  the  marriage 
settlement  of  William  Hodges,  his  late  wife,  and  her  present 
.  husband,  and  the  devisees  beneficially  interested  under  the  will 
of  Frederick  Bichard  Hodges,  for  the  purpose  of  obtaining  the 
declarations  of  the  Court  as  to  the  rights  of  the  plaintiffs  and 
other  parties  immediately  interested  in  the  Oxfordshire  estates ; 
and  one  question  raised  by  the  bill  was,  what  part  of  the  jointure, 
rentK^harge,  or  annuity  of  £800  those  estates  were  liable  to  bear? 

With  reference  to  this  point,  by  the  decree  in  this  cause,  dat^d 
the  6th  June,  1846,  it  was  referred  to  the  Master  to  inquire  what 
real  estates  William  Hodges,  the  testator,  was  seised  of  or  en- 
titled to  at  the  time  of  his  death,  and  what  real  estates  passed  by 
Ua  will,  and  whether  the  Oxfindshiie  and  Berkshire  estates,  or 
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either  and  which  of  them,  or  any  and  what  parts  thereof,  were 
subject  to  any  incumbrance  other  than  the  mortgages  for  £8000, 
JE3000,  and  £2000. 

The  Master,  by  his  report,  certified  thalt  William  Hodges  was, 
at  the  time  of  his  death,  seised  of  the  said  copyhold  estate  in 
Berkshire,  and  that  the  same  passed  by  his  will ;  and  that  he 
was  also,  at  the  time  of  his  death,  seised  of  the  said  several  free- 
hold  estates  in  the  county  of  Oxford,  which,  according  to  the 
before-mentioned  decree,  did  not  pass  by  his  will,  subject  as  to  a 
portion  thereof  (which  he  specified,)  to  the  mortgage  debt  of 
£8000,  and  the  term  for  securing  it ;  and,  as  to  the  remaining 
portion,  to  the  mortgages  for  £3000  and  £2000 ;  and  subject,  as 
to  the  whole  of  the  said  estates  in  the  county  of  Ox%rd,  to  the 
said  indentures  of  the  4th  and  6th  December,  1811.  And  he 
found,  that,  by  reason  of  the  revocation  of  the  testator's 
wUl,  as  before  mentioned,  the  said  freehold  estates 

• 

[*582]  descended  *upon  the  heir-at-law  of  the  said  William 
Hodges,  and  that  they  were  exclusively  liable,  so  far 
as  they  would  extend,  to  satisfy  the  covenant  of  the  said  William 
Hodges  contained  in  the  indenture  of  the  5th  December,  1811, 
for  securing  the  annuity  of  £800,  and  were  subject  to  such  an- 
nuity of  £800  as  aforesaid.  And  he  found,  that  the  Oxford- 
shire estates  were  not  subject  to  any  other  incumbrance  than  the 
said  mortgages  for  £8000,  £3000,  and  £2000,  (if  the  same  or  any 
of  them  were  still  subsisting,)  and  the  said  annuity  of  £800. 

To  this  report  exceptions  were  taken  by  the  defendants,  the 
devisees  under  the  will  of  Frederick  Eichard  Hodges ;  the  ground 
of  the  exceptions  being,  that  the  Master  ought  not  to  have  found 
that  the  Oxfordshire  estates  were  exclusively  liable  to  satisfy  the 
covenant^  and  that  he  ought  to  have  found  that  the  Berkshire 
estate  was  subject  and  liable  to  satisfy  the  covenant,  and  to  the 
payment  of  the  annuity  of  £800,  or  some  part  thereof. 

Mr.  Baaalyette  and  Mr.  FoUett,  for  the  exceptants.— The  Master, 
in  holding  the  Berkshire  estate  to  be  exonerated  from,  and  the 
Oxfordshire  estates  to  be  exclusively  burdened  with,  the  rent- 
charge  of  £800,  professed  to  proceed  upon  the  principles  con- 
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tained  in  Origby  v.  PowelUp)  and  Knight  v.  Oalthrope,{b)  But 
the  latter  case  is  denied  to  be  law,  and  the  former  was  supported 
in  the  House  of  Lords,  on  the  ground  of  <an  apparent  intention 
in  the  testator  to  prevent  the  merger  of  the  rent-charge.  [The 
Vtoe-ChanotUor, — ^The  eflfect  of  Lord  Brougham^ $  speech,  on  ad- 
vising the  House  of  Lords  to  affirm  the  judgment  in  Origby  v. 
PoioeU,  was,  as  I  understood  it,  this — that  it  lay  on  those  who 
alleged  that  the  whole  of  the  jointure  was  to  come  out  of  one 
portion  of  the  estate  to  show  it ;  and  that,  in  that  case,  they  did 
show  it  by  the  contents  of  the  particular  instrument.] 
'^here  is  nothing  in  this  will  to  show  that  the  testator  [*688] 
intended  to  exonerate  the  Berkshire  estate ;  on  the  con- 
trary, he  shows  a  clear  intention  that  the  Berkshire  estate  shall 
remain  subject  to  the  burden,  and  the  Oxfordshire  estates  shall 
be  discharged,  so  far  as  he  has  power  to  do  so.  It  is  only  by 
resorting  to  the  effect  of  revocation  that  the  contrary  can  be 
argued.  But  how  can  a  man  construe  a  will  by  the  instrumen- 
tality of  the  revocation  of  a  will  partially  by  deed?  If  that 
cannot  be  done,  the  Berkshire  estate  i^  not  exonerated :  and  if 
it  be  not,  the  Court  will  apportion  the  rent-charge  between  the 
two  estates.  Should  the  Court  decline  to  make  the  apportion- 
ment, it  may  consider  the  gift  of  the  Berkshire  estate  for  life,  and 
the  grant  of  the  £750  annuity  out  of  the  Oxfordshire  estate,  as 
in  satisfaction  of  the  covenant  contained  in  the  settlement.  The 
presumption  in  favor  of  satisfaction  or  part  performance  is 
stronger  in  the  case  of  a  deed  than  a  will :  Weyland  v.  Weyland^{c) 
Muldkton  V.  Pnor.{d)  It  is  submitted,  however,  that  the 
Court  will  not  decline  to  make  the  apportionment,  more  espe- 
cially as  there  was  in  the  settlement  a  power  of  selecting  the 
estates  to  be  charged,  which  power  has  descended  upon  persons 
having  conflicting  interests. 

Mr.  Bussdl  and  Mr.  W.  M.  James^  for  the  jointress. — ^The 
performance  of  the  covenant  is  a  legal  obligation  which  de- 
acended  to  the  heir.    There  is  a  variety  of  assets  out  of  which 

(a)  6  Sim.  390 ;  3  CL  ft  Finn.  103. .  (b)  1  Yern.  347. 

(c)  2  Atk.  632.  (d)  AmbL  390,  App.  J.  (ed.  Blunt) 
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it  may  be  satigfied ;  but  the  <mu8  is  on  the  heir,  and  not  on  the 
devisee.  There  is  no  existing  rent-charge  either  on  the  whole 
or  any  specified  part  of  the  lands,  but  a  mere  covenant  to  settle 
an  annual  sum,  to  be  paid  out  of  a  certain  portion,  in  value,  of 
the  estates.    This  is  to  be  considered  as  a  debt  to  the  payment 

of  which  the  descended  estate  is  liable  in  preference  to 
P534:]    the  devised  estate.    Suppose  the  *testator  had  made  a 

voluntary  conveyance  of  a  portion  of  the  estate  to  A  B., 
and  had  allowed  the  other  portion  to  descend  to  the  heir,  and  the 
jointress  had  come  to  haVe  the  jointure  made  good :  could  the 
heir  have  made  the  volunteer  contribute? — and  why,  then,  the 
devisee?  And  what  difference  does  it  make  that  the  jointreas 
happens  to  be  the  devisee?  The  testator  has  said  that  he  will 
give  her  the  whole  benefit  of  the  settlement,  and  something 
more.  Besides,  the  Berkshire  estate  being  copyhold,  the  cove* 
nant  to  create  a  legal  term  for  securing  the  annuiiy  was  inappli- 
cable to  that  estate. 

Mr.  SwcoMton  and  Mr.  P.  Bayley^  for  the  plainti£b. 

Mr.  Wigram  and  Mr.  Smyihe,  for  tlie  defendants  other  than 
the  exceptants. 

Mr.  Bazalgetiej  in  reply. 

The  Yioe-Chancbllob. — ^As  Berkshire  is  mentioned  in  the 
settlement,  and  as  the  Berkshire  property  is  entirely  copyhold, 
I  am  of  opinion,  that,  for  every  purpose  of  this  argument,  it 
stands  upon  the  same  footing  as  if  it  had  been  freehold. 

The  first  question  with  which  I  have  to  deal  is,  I  think,  one 
that  would  equally  have  arisen  had  any  other  person  than  the 
wife  been  a  devisee,  and  had  she  not  been  a  devisee.  It  is  con- 
tended, that  in  such  a  case,  the  whole  of  the  obligation  would, 
as  between  the  devisee  and  the  heir,  fall  exclusively  on  the  hefr, 
by  analogy  to  the  case  of  ordinary  specialty  debts.  How  would 
it  have  been  in  the  case  of  a  rent>charge  ?  In  the  case  of  a  legal 
rentchajge  affecting  the  whole  estate,  the  devisee  and  the  heir 
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must  have  ooQtributed  rateablj,  notwithstandiDg  any  personal 
liability  on  the  part  of  the  testator  to  pay  i%  if  it  appeased 
from  the  nature  of  the  transaction  that  the  real  estate  was 
^intended  to  be  the  first  fand  to  pay.    In  the  same    [*585] 
manner,  if  the  rent-charge  had  been  equitable,  I  appre- 
hend that  the  same  consequence  would  follow. 

Here  the  case  stands  thus :  that^  instead  of  there  being  a  legal 
or  equitable  rent-charge  affecting  the  whole  estate,  the  whole 
estate  is  subject  to  a  covenant  on  the  part  of  the  testator  that  he 
will  appropriate  a  portion  of  it,  not  specifying  what,  of  the  value 
of  £900  a  year,  or  £900  a  year  and  upwards,  for  the  purpose  of 
being  settled  in  a  particular  manner,  but  only  for  a  limited 
object,  leaving  him  a  valuable  beneficial  interest ;  in  fiEMSt,  only 
for  the  purpose  of  a  rent  charge  for  life.  Not  having  fulfilled 
the  covenant,  he  devises  a  portion  of  the  estate,  and  leaves  the 
rest  to  descend* 

Mjf  opinion  is,  that»  whether  the  heir-at-law  was  or  was  noty 
whether  the  devisee  was  or  was  not,  liable  to  an  action  upon  thia 

f 

covenant,  the  whole  estate  was  liable  to  the  fulfilment  of  it,  and 
that  a  portion  of  the  estate  for  this  particular  purpose  was  to  be 
seleeted  by  the  devisee  and  the  heir,  t<^ether  representing  the 
entire  property.  I  am  of  opinion,  therefore,  supposing  that  any 
other  person  than  the  wife  had  been  devisee,  and  the  wife  had 
not  been  a  devisee,  there  must  have  been  an  apportionment  of  this 
rent-charge  over  the  whole  estate. 

The  next  question  is,  whether  the  circumstance  of  the  wife 
being  devisee  makes  any  difference  ?  I  am  of  opinion,  that  the 
will  exhibits  an  intention  that  the  whole  rent-charge  of  £800  a 
year  should  continue  in  force,  as  fiir  as  it  could  continue  in  force 
consistently  with  the  circumstance,  that  the  will  gives  to  the 
wife  for  life  the  whole  estate  out  o(  the  rents  of  which  the  join- 
ture was  to  come.  There  was  not,  therefore,  at  any  moment, 
any  intention  of  satisfaction.  I  think  that  the  will  left  the  jointure 
as  it  waa  The  jointure  was  left  as  it  was  at  the  testator's  death, 
and,  being  left  in  its  original  sti^  it  charged  every  portion  of 
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the  property  equally,  and  that  brings  the  case  round  to 
[*586]     *one  of  apportionment, — a  conclusion  which  I  consider 
entirely  consistent  with  Qrigby  v.  Poiodl 

Declare,  that  the  rent-charge  of  £800  a  year  equally  aflfecta  eyery  portion  of  the 
property,  and  that,  therefore,  the  Berkshire  estate  is  liable  to  contribute.  With  that 
declaration,  refer  the  case  back  to  the  master,  without  either  allowing  or  oyezrnling 
the  exceptions. 


BURKITT  V.  RaKSOM. 

1846:  March  12th. 

Costa  as  between  solicitor  and  client  will  be  allowed  to  the  plaintiff  in  a  legafeee't 
suit,  where  there  is  a  deficient  fUnd. 

Mr.  Cooper,  for  the  plaintiffs,  who  were  legatees,  (a)  applied 
to  the  Court  that  they  might  be  allowed  their  costs  as  between 
solicitor  and  client,  the  fund  being  insufficient  for  payment  of 
the  legacies. 

Mr.  Baoon  appeared  for  the  defendants^  and  did  not  oppose 
the  application. 

The  Vice-Chancellor  said,  that,  unless  it  should  appear 
upon  inquiry  that  there  was  any  rule  in  the  Court  to  the  con- 
trary, he  thought  the  plaintiff  entitled  to  such  costs. 


Sherwood  v,  Beveridgb. 

1846:  March2l8t 

It  is  not  the  pactice  to  ^ter  evidence  as  read,  saving  just  exceptions. 

In  an  answer  to  a  question  put  to  him  by  the  Court,  the  B^- 
i^ter  said,  that  it  was  not  the  practice  to  enter  evidence  as  read, 
saving  just  exceptions. 

(a)  See  ank,  p.  396. 
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♦HoLBOTD  V.  Wyatt.  [♦587] 

1646:  April  ISth. 

The  oourt  dedined  to  open  biddings  upon  an  advance  nbder  £10  per  cent 

Mr.  Elhslet  moved  to  open  the  biddings  upon  an  advance 
of  £S00  on  £3500.  He  cited  Lawrence  Vt  HaUiday,{a)  and 
Cochrane  Y.  Gochrane,{b) 

The  Vice-Chan^cellor  declined  to  make  any  order,  unless  . 
the  advance  amounted  to  £10  per  cent  at  least. 

Ehruiley  consented  to  make  that  advance. 


Jenkiks  v.  Gowbr. 

1846 :  April  2l8t 

Testator  directed  his  trustees  to  pay  the  dividends  of  certain  stock  to  his  wife  for 
life,  and,  after  her  decease,  to  transfer  the  capital  to  such  person  or  persons,  in 
such  shares  and  proportions,  at  such  times,  and  in  such  manner,  as  might  be  ex- 
pressed in  anj  codicil  or  codicils  to  his  will ;  4Uid,  in  defiralt  of  such  direction  or 
appointment,  to  transfer  and  make  over  the  same  unto  such  person  or  persons  aa 
would,  under  and  by  virtue  of  the  Statutes  of  Distribution  of  Int^tatea'  Estates, 
have  been  entitled  to  his  personal  estate  in  .case  he  had  died  intestate.  The 
testator  died  without  making  any  appointment  by  codicil,  leaving  his  wife  surviv- 
ing him.  The  wife  afterwards  died : — ^Held,.  that  the  fUnd  bdonged  to  those  who,, 
at  the  testator's  death,  and  not  to  those  who:at  the^  widow's  death,  would  have 
been  entitled  to  his  personal  estate  in  ease  he  had  died  intestate;  consequently, 
that  the  widow  was  entitled  to  a  distributive  share  of  the  fund. 

But  aemMe,  that  there  was  no  joint  tenancy  between  the  widow  and  the  next  of 
kin  of  the  testator  living  at  his  death ;  and,  therefore,  that  the  widow,  having 
survived  those  next  of  kin,  was  not  entitled  to  take  the  whole  fund  by  survivor- 
ship. 

Bees  Price,  by  hi3  will,  dated  the  20th  January,  1824  after 

(a)  6  Sim.  296.  (5)  2  Rim  A  M.  684. 

Vol.  n.  -63 
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deyising  and  bequeathing  freehold  and  leasehold  property,  and 
his  stock  and  crop,  fiimitare,  plate,  books  and  linen,  and  all 
bonds  and  note  of  hand  for  monies,  to  his  wife,  her  heirs,  and 
assigns,  for  ever,  subject  to  the  payment  of  his  debts,  his  funeral 
expenses,  and  the  costs  of  proving  his  will,  gave  and  bequeathed 
unto  Edward  Gower  and  David  Powel  Lucas,  their  executors 
and  administrators,  all  his  monies  vested  in  the  public  govern- 
ment funds,  whether  standing  in  his  own  name  or 
[*5S8]  otherwise,  with  all  dividends  *thereon,  in  trust  that  they 
the  said  trufitees,  their  executors  or  administrators, 
or  the  survivor  of  them,  his  executors  or  administrators,  should 
collect  and  get  in  the  said  funds  and  the  monies  arising  there- 
from, and  place  out  the  same  at  interest,  in  his  or  their  name  or 
names,  in  government  or  real  securities,  in  trust  to  pay  the 
dividends,  interest,  and  annual  proceeds  thereof  unto  his  wife, 
during  her  life,  and  so  that  the  receipts  of  his  said  wife  should 
be  good  and  effectual  discharges  for  the  money  which  should  be 
thereby  expressed  to  be  received ;  yet,  nevertheless,  so  that  his 
wife  might  not  anticipate,  charge,  or  assign  any  part  of  the 
same  dividends,  interest,  or  proceeds  before  the  same  should  be- 
come due  and  payable ;  and,  after  her  decease,  in  trust  to  pay 
over  and  transfer  all  the  stocks,  funds,  and  securities,  and  the 
monies  secured  thereon,. imto  such  person  or  persons,  in  such 
sharesi  and  proportions,  at  such  times,  and  in  such  manner 
and  form,  as  should  or  might  be  expressed  in  any  codicil  or  co- 
dicils to  that  his  last  will  and  testament ;  and,  in  de&ult  of 
such  direction  or  app(Hntment,  then  should  transfer  and  make 
over  the  same,  or  so  much  thereof,  whereof  no  such  disposal 
should  be  made,  unto  such  person  or  persons  as  would,  under 
and  by  virtue  of  the  Statutes  of  Distribution  of  Intestates' 
Estates,  have  been  entitled  to  his  personal  estate,  in  case  he  had 
died  intestate. 

The  testator  died  in  December,  1827,  without  having  made 
any  appointment  of  the  stock,  (amounting  to  £8000  Consols,) 
leaving  his  wife  surviving  him.  She  afterwards  married  the 
plaintiff  Jenkins,  and  died  in  November,  1842. 

The  original  bill  waa  filed  by  the  plaintiff  as  th^  administrator 
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of  bis  wife,  'ugainst  the  trustees  of  the  £3000  Consols,  claiming 
one  moiety  of  that  fand. 

The  Master,  by  his  report,  (in  answer  to  certain  inquiries 
directed  at  the  original  hearing,)  found  that  Mary  Price,  the 
testator's  sister,  was  his  next  of  kin  living  at  his  death,  and  that 
she  died  in  December,  1834 ;  and  that  Watkin  Sevan  and  others 
were  his  sole  next  of  kin  living  at  the  death  of  the 
*widow.  The  plaintiff  accordingly  filed  a  supplemen-  [*5S9] 
tal  bill  against  the  personal  representative  of  Mary 
Price,  and  against  the  last-mentioned  next  of  kin. 

The  original  and  supplemental  suit  now  came  on  for  hearing. 

Mr.  Bussell  and  Mr.  Stinton^  for  the  plain1a£ — ^The  next  of 
kin  of  the  testator  living  at  his  own  death,  and  not  his  next  of 
kin  living  at  the  death  of  the  widow,  are  entitled  to  share  the 
fund:  Smith  v.  Smitk,{a)  Urquhart  v.  UrquharL{b)  And,  inas- 
much as  the  testator  does  not  make  use  of  the  expression  "  next 
of  kin,''  but  only  mentions  ''  such  person  or  persons"  as  would 
have  been  entitled,  under  the  statute,  in  case  he  had  died  intes- 
tate, the  widow  was  not  excluded.  In  that  respect,  this  case  is 
distinguishable  from  Chohnanddy  v.  Lord  Ashburton.{c)  Then 
the  widow,  having  survived  the  testator's  sister,  is  entitled  to 
the  whole  fund  by  survivorship :  Withey  v.  Mangle8.{d)  [The 
Vioe-C^anceUor. — ^If  the  persons  entitled  under  the  statute  at  the 
death  of  the  testator  had  been  the  widow  and  a  child  of  the 
testator,  would  they  have  taken  equally  ?]  We  admit  that  they 
would  not 

'  Mr.  Anderdon  and  Mr.  Eoltj  for  the  personal  representative  of 
Mary  Price,  said,  that  it  could  not  have  been  the  intention  of 
the  testator  to  give  the  widow  any  part  of  the  fund,  inasmuch 
as  be  had  already  given  her  a  life  interest  in  it :  Davies  v. 
£aib/.{e)    Moreover,  the  expressions  of  the  will  pointed  only  to 

(a)  12  SisL  817.  (&)  18  Sim.  613. 

(c)  6  Bear.  86.  (iQ  4  Bear.  36a 

(«)  10  Tee.  Ben.  84. 
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the  next  of  kin  under  the  Statute  of  Distributions,  which  did 
not  include  the  widow :  Oarrick  y.  Lord  Oamden.{a)  Suppos- 
ing, however,  that  she  was  entitled  to  something,  it  could  only 
be  a  moiety  of  the  fond. 

[*540]  *Mr.  Metcalfe,  for  the  defendant  Watkin  Bevan.— All 
the  latter  part  of  the  testator's  will  points  to  a  period 
beyond  his  death,  and  not  to  the  time  of  his  death.  He  has  in 
view  those  persons  who  would  at  a  future  time  be  his  next  of 
kin,  in  case  he  had  then  died  intestate.  The  words  are,  "  after 
her  decease,  in  trust  to  pay  over"  &c.  to  her  appointment,  "  and, 
in  default  of  such  direction  or  appointment,  then  shaU  transfer 
and  make  over,"  &c.  If  "  then"  is  an  adverb  of  time,  (and  it  is 
submitted  thiat  it  is,)  the  case  of  Long  v.  Bladcalllb)  is  in  point- 
The  testator  has  appointed  a  future  time  for  dying  intestate : 
Clapton  V.  Bulmer^{c)  Jones  v.  CbBcc4,(d)  Briden  v.  jSew1ett,{e) 
Butler  V.  BushnelL{g)  At  all  events,  the  plaintiff  is  not  entitled, 
for  the  widow  had  not  merely  an  interest  limited  to  her  life^ 
but  she  was  restrained  from  anticipation. 

Mr.  Koe  and  Mr.  EaUett,  for  defendants  in  the  same  interest 
with  the  preceding,  cited  MiUer  v.  Baton,{h)  Minter  v.  WraithJ^}) 
Booth  V.  Vtcars.{k) 

Upon  the  question  of  joint  tenancy,  the  case  of  Oodtin  v. 
Murphy{T)  was  referred  to.  Before,  however,  the  conclusion  of 
the  argument,  the  plaintiff's  counsel  said  that  they  would  waive 
their  claim  by  survivorship. 

The  Vicb-Chancellor. — ^The  argument  for  those  who  were 
the  next  of  kin  of  the  testator  at  his  widow's  death  seeks  in  ef- 
fect, to  have  the  words  '*  in  case  I  had  died  intestate"  construed 

(a)  U  Voa  3t3.  {g)  3  MyL  ft  K.  232. 

(p)  3  Vee.  486.  (A)  Q.  Coop.  272. 

(c)  10  Sim.  426 ;  6  IC  ft  a  108.  (i)  13  Sim.  52. 

(d)  8  Ves.  38.  (*)  Ante,  VoL  1,  p.  6. 
(«)  2  MyL  4  K.  90.  (Q  2  T.  ft  a  0.  0.  3fiL 
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as  being  equivalent  to  '^  in  ease  I  bad  at  the  time  of  my  wife's 
decease   died  intestate."    But  that  is  not  the  correct 
meaning,  the  correct  construction,  of  the  words ;  *which    [*541] 
cannot  be  so  read,  unless  the  context  requires  that  thej    . 
should  be. 

I  think  that  there  is  not  any  such  context.  The  circumstance, 
that  the  yridow  took  for  life,  is  not  of  itself  sufficient  for  the  pur- 
pose, as  various  cases,  with  which  I  agree,  show  and  establish : 
and  here  there  is,  in  my  opinion,  nothing  else. 

Sir  Laruxht  ShadwM  says,  in  Clapton  v.  Buhner^{a)  "  I  quite 
figree  with  that  set  of  cases  which  Mr.  Knight  Bruce  has  quoted 
in  support  of  the  pr6position,  that  if  you  find  a  gift,  ultimately, 
of  the  residue  of  the  personal  estate  of  the  testator,  to  his  rela- 
tions or  to  his  next  of  kin,  or  in  words  which  are  tantamount, 
and  the  tenant  for  life  of  the  residue  happens  to  answer  that  de- 
scription, it  is  nothing  more  than  a  paraphrastical  description 
of  the  person  before  mentioned.  If  A.  B.  were  the  next  of  kin, 
it  is  of  very  little  importance  whether  the  testator  says,  that,  in 
the  event  of  his  dying  without  issue,  the  fund  shall  go  to  A.  B., 
and,  in  the  event  of  A.  B.  dying  without  issue,  the  fund  shall  go 
to  a  person  whom  he  designates  by  a  multitude  of  words  which 
point  to  A.  B." 

I  think  that  the  words  "  in  case  I  had  died  intestate"  must  be 
read  and  construed  according  to  their  ordinary  and  correct  mean- 
ing and  acceptation. 

With  regard  to  the  claim  of  the  widow*s  representative,  in 
Oarrick  v.  Lord  Camden^  Lord  Eldon  held,  that  the  words  "  next 
of  kin,"  according  to  their  correct* meaning,  did  not  include  the 
wife,  and  he  showed  that  the  will  there  did  not  contain  any  pro- 
vision or  language  sufficient  to  justify  the  Court  in  construing 
the  words  otherwise  than  according'  to  their  correct  nxeaning. 
Here,  the  words,  ''such  person  or  persons  as  would,"  &c.  do,  ac- 
cording to  their  correct  meaning,  include  the  widow ;  and  the 
question,  whether  there  is  any  provision  or  language  in 
the  will  sufficient  to  justify  *the  Court  in  construing    [*642] 

(a)  10  Sim.  iiO. 
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them  otherwise  than  according  to  their  correct  meaning,  mnst^  I 
think,  be  answered  in  the  negative. 

The  question  of  joint  tenancy  has  been  waived  by  the  plain- 
tiff, and  therefore  need  not  be  decided.  Not  relying  in  the  least 
upon  the  case  of  Oodkin  v.  Murphy^  it  is  not  material  to  consider 
whether,  in  deciding  that  case,  X  took  a  comect  view  of  the  will 
then  in  question,  or  of  the  law  applicable  to  it. 


Wood  v.  HARDisrr. 

1846:  May  5th. 

The  money  due  in  respect  of  a  breiach  of  tnut^  where  the  trust  is  created  by  instm- 
ment  ijj^der  seal,  is  a  spedaliy  debt 

William  Forbes,  for  many  years  before,  and  in  1838,  acted 
as  the  solicitor  and  agent  of  the  Bev.  Friskney  Gunniss,  and  dar- 
ing that  time  received  and  paid  large  sums  of  money  on  his 
account 

By  an  indenture,  dated  the  16th  May,  1838^  and  made  between 
Friskney  Gunniss  of  the  firatpart,  William  Forbes  of  the  second 
part,  and  Susanna  Gunniss,  spinster,  sister  of  Friskney  Gunniss 
of  the  third  part,  three  policies  which  had  been  effected  on  the  life 
of  Friskney  Gunniss  in  the  Amicable,  the  Equitable,  and  Nor- 
wich. Union  Assurance  Societies,  were  assigned  to  Forbes,  his 
ej^ecutors,  administrators,  and  assigns,  subject  to  any  mortgages 
affecting  the  same,  upon  trust  that  he,  his  executors,  administra- 
tors, and  assigns,  should  receive  the  monies  payable  undeir  them, 
and  out  of  the  same  pay  all  mortgages,  charges,  and  incumbran- 
ces affecting  the  same  and  the  interest  thereof,  and  all  costs  in 
performing  the  said  trusts.  Then  followed  this  clause : — "  And 
it  is  hereby  farther  declared,  that,  subject  to  the  trusts  aforesaid, 
the  said  William  Forbes,  his  executors,  administrators,  and  as- 
signs, shall  stand  possessed  of  the  said  policies  of  assurance,  and 
of  the  monies,  bonuses,  and  accumulations  to  be  re- 
[*543]    ceived  in  respect  *thereo^  and  of  all  other  the  premises 
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hereby  assigned,  or  intended  so  to  be,  upon  trust  for  tbe  said 
Susanna,  her  executors,  administrators,  and  assigns,  for  her  and 
their  own  absolute  use  and  benefit." 

Friskney  Quuniss  died  in  November,  1838,  having,  by  his 
will,  dated  the  26th  July,  1888,  appointed  Forbes  and  Susanna 
Gunniss,  his  executor  and  executrix,  and  having  thereby  de- 
vised and  bequeathed  all  his  real  and  personal  estate  unto  or  in 
trust  for  the  said  Susanna,  her  heirs,  executors,  administrators, 
and  assigns. 

The  will  was  proved  by  the  executor  and  executrix  soon  after 
the  testator's  death,  but  Forbes  alone  acted  as  executor,  and  un- 
dertook the  winding  up  of  the  testator's  estate.  He  received  the 
policy  monies,  which,  after  paying  all  incumbrances,  amounted 
to  6812/.  88.  He  also  received  monies  of  the  testator,  arising 
from  a  sale  of  the  testator's  real  estate,  amounting  in  all  to  588121 
49.  8d 

An  account  was  kept  by  Forbes  of  his  receipts  and  payments 
in  respect  of  the  testator's  estate ;  and,  in  October,  1889,  that 
account  was  balanced,  and  memoranda  were  signed  by  him  and 
Susanna  Gunniss,  to  the  effect,  that,  £7000  remained  in  his 
hands  due  to  Susanna  Gunniss,  and  to  be  placed  out  at  interest 
on  her  account  This  sum  was  afterwards  reduced,  by  payments 
made  by  Forbes,  and  after  his  death,  which  occurred  in  January, 
1842,  by  payments  made  by  his  representatives,  to  the  sum  of 
£2400. 

Susanna  Gunniss  having  died  in  January,  1844,  the  present 
bill  was  filed  by  her  executor  against  the  administratrixes  of 
Forbes,  praying,  that  the  sum  of  £2400,  and  interest  thereon, 
might  be  declared  to  constitute  a  specialty  debt  due  to  the  plain- 
tiff from  the  estate  of  Forbes,  and  that  the  defendants,  admitting 
assets  for  the  payment  thereof,  might  be  decreed  to  pay  the  same ; 
or,  in  case  the  Court  should  be  of  opinion  that  it  was  not  a 
specialty  debt^  or  the  defendants  should  not  admit  as- 
sets, then  that  the  bill  might  *be  treated  as  a  creditors'  [*544] 
bill,  and  that  Forbes's  estate  might  be  administered 
accordingly. 

The  defendants  by  their  answer  insisted,  first,  that  this  was 
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not  a  specialty  debt,  inasmuch  as  Forbes  had  received  the  insniv 
ance  money  in  his  character  of  executor  and  not  under  the  deed 
of  assignment ;  and  secondly,  that,  if  there  ever  was  a  specialty 
debt,  it  had  been  discharged  by  the  subsequent  acts  of  the  parties. 
The  defendants  denied  assets. 

The  case  now  coming  on  for  hearing,  the  point  was  argued 
whether  the  receipt  and  the  retention  of  the  insurance  monies  by 
Forbes  constituted,  under  the  circumstances,  a  specialty  debt  due 
from  him  to  Susanna  Gunniss. 

Mr.  Swanston,  Mi.  Russdlj  and  Mr.  W.  R.  EUis^  for  the  plain- 
tiff.— The  agreement  under  seal,  that  the  trustee  should  hold  the 
money  in  trust  for  Susanna  Ghinniss,  operated  in  the  nature  of 
a  covenant,  and  created  a  specialty  debt  It  may  be  conceded, 
that,  generally,  a  breach  of  "trust  creates  only  a  simple  contract 
debt ;  but,  where  a  person  by  an  instrument  under  seal,  agrees 
to  create  a  trust,  the  money  due  in  respect  of  a  breach  of  that 
agreement  is  a  specialty  debt  In  Lord  Montfort  v.  Lord  Cado- 
gan^{a)  Lord  Eldon  toys,  "  It  is  said,  the  trustees  are  not  under 
covenant,  and  they  are  not  bound  under  hand  and  seal;  but  they 
have  in  equity  undertaken  to  execute  the  trusts  exactly  as  if 
they  had  so  executed  the  instrument ;  and  the  general  words^ 
'  it  is  declared  and  agreed,'  amount  to  a  covenant."  Gifford  v. 
Mdnky,{b)  Mavor  v,  Davenportj{c)  Turner  v.  Wardkj{d)  Duke  of 
/St  A  Jbans  v.  Ellis,{e)  Saitoun  v.  jB6ustan,{g) 

Mr.  Heatkficld  for  the  defendants,  observed,  that  a  breach  of 
trust  generally  created  a  simple  contract  debt :  Vernon 
[*546]    V.  *  Vav)drey^{h)  Oox  v.  BaJUman  ;(t)  but  he  was  not  pre- 
pared to  say  thatit  might  not  be  otherwise  where  the 
trust  was  declared  by  an  instrument  under  seal. 


(a)  19  Yes.  636,  638.  %  Ga&  temp.  Talbot,  109. 

\c)  2  Sim.  227.  (cQ  7  Sim.  80. 

(«)  16  East  362.  '  (^)  1  Bing.  433. 
(A)  2  Atk.  119;  Ban.  Gh.  B.280.  (t)  2  Vez.  sen.  19. 
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Mr.  Zee,  amicus  curuB,  mentioned  EandaR  y.  I/ynoh.{a) 

The  Vice-Chancellob,  after  referring  to  Barthtt  v.  fibd/- 
A07i,(&)  mentioned  in  Piatt  on  Coyenants,(e)  said,  that  unless  any 
further  authorities  were  cited  for  the  defei^dants,  he  should  yield^ 
though  somewhat  reluctantly,  to  those  which  had  been  cited  for 
the  plaintiff.  And  His  Honor,  subject  to  any  further  argument 
which  the  defendants'  counsel  might  think  fit  to  adduce  before 
the  end  of  the  term,  directed  a  reference  to  the  Master,  to  in- 
quire whether  anything  and  what  waa  due  to  the  plaintiff  as 
executor  of  Susanna  Qunniss  under  the  deed,  with  liberty  to 
state  any  circumstances  specially. 

The  case  was  not  again  mentioned. 


♦Barker  v.  Harbison,  [*546] 

1846:  April  16th,  and  ITtb. 

An  agent  who  had  purchased  lands  of  his  principal,  and  who^  previously  to  the 
contract,  had  entered  into  a  secret  negotiation  for  a  resole  of  part  of  the  property 
at  a  profit,  declared  a  trustee  for  his  principal  to  the  extent  of  that  profit[l] 

In  a  suit  by  principal  against  agent,  involving  charges  of  fraud  against  the  defend- 
ant, the  latter  was  held  to  lie  under  the  burden  of  disproving  several  particulars 
of  the  plaintiff  Ib  case,  although  the  truth  of  those  particulars  was  not  directly 
proved,  but  rested  on  circumstantial  evidence  only. 

The  bill  stated,  that,  in  May,  1887,  the  plaintiff  being  the 
owner  of  a  parcel  of  land  Containing  forty-seven  acres,  situate 
near  the  village  of  Ashford,  in  Derbyshire,  and  partly  abutting 
on  the  turnpike-road  between  Buxton  and  Bakewell,  engaged 

(a)  13  Easti  1*79.  •  (Z»)  1  T.  R.  42.  («)  F.  39 ;  see  6  Beav.  261. 

[1]  The  following  cases  will  show  that  where  a  trustee  has  an  interest  in  conflict 
with  bis  dn^,  a  oourt  of  equity  will  not  allow  him  to  speculate  on  his  own  account 

Lord  Chancellor  Cottenham,  in  Knight  v.  Mo^aribanka,  2  Hall  A  Twells,  816,  said : 
"  If  the  sale  of  the  estate  had  taken  place  the  parties  who  were  in  the  actual  ezeca- 
tion  of  the  tmst  would  be  affected  by  all  the  equitiea  which  guard  the  eesftit  qm 
trust  against  the  acts  of  the  trustees. 

"  What  are  those  equity  ?  You  are  bound  to  procure  ihb  best  price  that  yoa  can 

Vol.  ii.  64 
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tbe  defendant^  a  lapd  valuer,  living  a);  Bakewell,  to  sell  tbe  lands 
for  him :  that  the  defendant  was  to  take  £3500  for  them,  if  more 
could  not  be  obtained,  and  to  receive  £1  per  cent,  on  the  pur- 

foT  the  property.  Ton  shall  not  surreptitioiislj,  and  without  tbe  knowledge  of  the 
testui  que  trust,  bid  at  an  auction  in  jour  own  name,  or  by  anybody  else,  becaoae 
your  duty  is  inconsistent  with  your  interest,  your  duty  is  to  obtain  the  best  price 
that  you  csji,  aud  the  law  will  not  permit  you  to  put  yourself  in  the  situation  of 
having  an  interest  inconsistent  wtth  your  duty.  You  cannot  be  recognized  as  a 
purchaser  at  the  lowest  price  you  as  a  purchaser  wish  to  give.  You  cannot  pat 
yourself  in  that  situation-,  jt  being  your  duty  as  trustee  to  obtain  tbe  highest  prioeu 
Xbat  is  the  rule  in  the  case  of  a  trustee^  it  is  always  to  protect  the  due  execution 
of  the  duty  which  the  trustee  takes  upon  himself  to  perform." 

Jn  re  Bloy$  Trusty  (2  Hall  k  TweUs,  147,)  Lord  Cottenham  also  says,  after  citing  the 
case  of  Doumes  v.  Orozebrook^  3  Mer.  200 : — "  There  Lord  Eldon  laid  it  down,  not  as  a 
new  proposition,  but  as  a  necessary  result  of  the  doctrine  of  the  court,  that  an  incum- 
brancer, with  a  power  of  sale,  was  in  the  first  instance  a  trustee  for  sale^  and  being  a 
trustee  for  sale,  was  affeeted  with  all  the  disabilities  of  purchasing,  which  atiy  other 
trustee  would  be  under.  That  was  the  case  there,  and  it  does  not  call  for  any  other 
decision,  but  Lord  Eldon  alludes  to  the  tact  of  the  attorney  purchasing,  and  be  pro- 
ceeds to  ask  a  question  in  the  way  which  enabled  those  who  were  fiimiliar  with  his 
mode  of  putting  a  questioh  of  that  sort,  to  know  what  answer  he  would  have  given 
if  he  had  been  called  upon  to  have  answered  it,  whether  the  attorney  oould  do  that 
which  the  principal  could  not^  whether  if  a  party  is  incapacitated  from  purchasing,  be 
can  employ  an  agent  to  do  that  which  he  could  not  do  himself;  and  whether  that 
agent  had  a  power  to  purchase  which  his  principal  had  not?  It  is  the  most  absurd 
distinction  in  the  world.  Why  is  a  trustee  not  permitted  to  purchase  ?  Because  the 
court  will  not  permit  a  man  to  have  an  interest  adverse  to^  and  inconsistent  with 
the  duty  he  owes  to  another.  A  trustee  for  sale  is  bound  to  get  the  best  price  he 
can  for  property  to  be  sold,  and  therefore  the  court  will  not  permit  hun  io  have  an 
interest  of  his  own  adverse  to  the  discharge  of  his  duty  to  his  prindpaL  If  he  is 
the  purchaser,  he  is  interested  in  getting  the  property  at  the  lowest  price  he  can. 
If  he  is  acting  bona  fide  for  the  owner  of  the  property,  his  duty  is  to  obtain  the  best 
price  that  he  can,  and  the  court  will  not  permit  a  party  to  put  himself  in  tbesiiua- 
tion  in  which  his  interest  conflicts  with  his,  duty.  The  court  knows  very  well  tha^ 
taking  mankind  at  large,  it  is  not  very  safe  to  allow  a  man  to  put  his  private  interest 
in  conflict  with  the  duty  which  he  owes  to  another.  Now  that  is  tbe  rule ;  but 
practicaUy  tbe  agent  is  the  party  who  is  to  conduct  the  sale,  in  ninety-nine  cases 
out  of  a  hundred,  the  principal  takes  no  part  in  it,  he  merely  directs  it  But  the 
solicitor,  the  auctioneer,  or  the  agent,  whoever  he  is,  the  party  who  is  to  conduct 
it,  and  on  whose  exertion  the  result  of  the  stUe  depends ;  and  therefore  to  sav  that 
the  principal  is  incapacitated,  but  that  the  agent  is  not,  would  be  an  absurd  distinc- 
tion ;  for  the  reason  remains  the  same,  and  is  as  applicable  to  one  as  it  Is  to  the 
other." 

Oreenlaw  v.  King^  (3  Hare^  49,)  was  a  case  "niiere  an  act  of  parliament  empowered 
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chase-money  by  way  of  commission;  that  the  defendant  ac- 
cordingly accepted  the  agency,  and  made  known  the  plaintiff's 

intention  to  sell ;  and  that,  daring  the  year  1887,  several  offers 

• 

a  rector,  with  the  oonsent  of  the  bishop,  who  was  patron  of  the  lining,  to  raise 
money  by  an  annuity  for  building  a  new  rectory  bouse,  the  plan  and  the  amount  of 
which  were  to  be  approved  by  the  bishop,  the  bishop  advanced  the  necessary  money 
and  obtained  a  grant  of  an  annuity  charged  on  the  living.  The  court  conceded 
there  was  no  onfalmess  in  the  transaction,  but  that  upon  principle  it  could  not 
stand.  Another  act  empowered  a  rector,  with  the  consent  of  the  bishop,  to  raise 
money  by  way  of  annuity  on  lives,  for  the  purpose  of  building  a  new  rectory  house, 
and  to  charge  the  same  to  the  rectory.  The  bishop  himself  advanced  the  money, 
the  annuity  was  granted,  and  was  paid  by  the  rector  until  his  deatli.  The  jrams 
thus  paid  amounted  to  the  sum  advanced,  with  lawful  interest  This  was  also  held 
not  lawful,  on  the  ground  of  the  equitable  incapacity  of  the  bishop  to  become  the 
purchaser. 

Lord  Langdale,  master  of  the  rolls,  in  that  case  sold :— "  Now  I  apprehend  the 
question  here  is  not  whether  there  was  fraud  or  no  fraud,  or  whether  there  was  a 
contrivance  to  get  an  undue  advantage  or  not,  but  the  question  is  whether  this 
court  will  permit  a  person  standing  in  the  fiduciary  and  confidential  situation  in 
which  the  bishop  then  was,  to  make  himself  an  interested  party  in  the  very  trans* 
action  which  he  was  bound,  as  trustee,  most  vigilantly  to  superintend.  What  Lord 
Blddn  has  said  on  this  subject  is  calculated  to  make  an  impression  on  every  mind; 
he  says,  speaking  quite  generally  of  trustees  and  persons  in  fiduciary  situations: 
If  a  trustee  can  buy  in  an  honest  case,  he  may  in  a  case  having  that  appearance, 
but  which,  from  the  infirmity  of  human  testimony,  may  be  grossly  otherwise.  The 
impossibility  of  detecting  the  conduct  of  parties  placed  in  such  situations,  is  the 
reason  which  imposes  upon  the  court  the  necessity  which  I  believe  has  always 
been  acted  on,  of  saying  tliat  puch  transaction  shall  not  stand  at  all  You  have 
not  the  means  of  finding  out  all  the  modes  in  which  advantage  can  be  taken,  and 
therefore  it  is  safer,  and  the  interests  of  society  require  that  you  should  forbid  such 
transactions  altogether. 

"It  is  a  great  satisfoction  to  observe,  that  in  the  oohrse  of  these  proceedings  thd 
bishop  intended  to  dd  what  was  right,  he  however  violated  the  rule  of  law,  and  at 
no  very  long  period  afterwards  he  was  apprised  of  the  difficulty  in  which  he  had 
placed  himself;  he  was  at  that  early  period  placed  on  his  guard,  and  had  then  the 
opportunity  of  making  provisions  for  the  chance  of  the  transaction  being  afterwarda 
set  aside. 

"It  appears  to  me  the  bishop  was  making  what  he  thought  a  proper  and  advan- 
tageous arrangement  ibr  himself;  bi\t  he  had  not  the  slightest  idea  of  defrauding 
the  rectory.  I  think  it  is  but  due  to  those  who  are  now  claiming  under  him,  to  say 
that  such  is  the  strong  impression  I  have  on  my  mind,  and  that  I  do  not  think  thero 
is  the  smallest  imputation  which  can  rest  on  his  memory ;  no  such  charge  is  made 
by  the  bill,  and  the  counsel  for  the  plaintilT  have  most  carefhlly  abstained  from 
making  any.  such  'imputatioa    The  simple  question,  however,  to  which  we  are 
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were  made,  which,  however,  were  not  satisfactory  in  point  of 
amount ;  that  the  plaintiff  constantly  instructed  the  defendant 
not  to  sell  the  lands  otherwise  than  in  one  lot,  unless  he  could 

brought  in  tbis  case,  is  whether  sach  a  traasaction  as  this  can,  consistentlj  with 
the  roles  of  law,  be  allowed  to  stand.  I  am  of  opinion  it  cannot,  because  it  is  a 
dear  violation  of  those  roles  whioh  have  been  established  for  the  defence  of  those 
whose 'interests  and  .property  have  been  committed  to  the  protection  of  persons 
placed  in  a  fldociary  situation ;  on  that  ground  alone  I  think  this  case  is  to  be 
determined." 

In  GiUet  v.  Peppercorn,  (3  Beavan,  78,)  A.  employed  B.,  a  stock  broker,  to  pur* 
chase  some  canal  shares.  B.  apparently  bought  them  from  C,  the  ostensible  holder, 
but  who  afterwards  turned  out  to  be  a  mere  trustee  for  B.  The  court  held  that 
such  a  transaction  was  void  on  the  ground  of  pubBc  policy.  Lord  Langdale  at 
page  83-i,  says: — ''Where  a  man  employs  another  as  his  agent,  it  is  on  the  fiiith 
that  suc)i  agent  will  act  in  the  matter,  purely  and  disinterestedly,  for  the  benefit  of 
his  employer,  and  assuredly  not  with  the  notion  that  the  person  whose  assistance 
is  required  as  agent,  has  himself  an  interest  in  the  very  transaction  directly  opposite 
to  that  of  his  principal,  but  if  a  person  employed  as  agent  on  account  of  his  skill 
find  knowledge  is  to  have  in  the  very  same  transaction  an  interest  directly  opposite* 
to  that  of  his  employer,  it  is  evident  that  the  relation  between  the  parties  then 
becomes  of  such  a  nature  as  must  inevitably  lead  to  continued  disappointment,  if 
not  to  the  continual  pratctide  of  fraud. 

^'  I  am  of  opinion  that  these  transactions  cannot  bo  supported ;  not  only  are  they 
in  themselves  so  extremely  likely  to  lead  to  the  commission  of  fraud  as  to  moke 
them  directly  against  the  policy  of  the  law,  hot  in  those  cases  which  have  occasion* 
ally  come  to  the  knowledge  of  the  court,  and  which  fortunately  have  not  been 
frequent,  it  has  invariably  been  found  that  fraud  has  been  the  result  of  such  trans- 
actions. It  is  not  necessary  to  show  that  fraud  was  intended,  or  that  loss  after- ' 
wards  took  place  in  consequence  of  these  transactions,  because  the  defendant,  though 
be  might  have  entertained  no  intention  whatever  of  fraud,  was  phiced  in  such  a 
sitoation  of  trust  with  regard  to  the  plaintiff  that  the  transaction  cannot  in  the  oon- 
templation  of  tbis  court  be  considered  valid." 

In  Jkbson  v.  Raeey,  (3  Sandf.  Ch.  R.,  60,)  Mr.  Justice  Sondford,  then  assistant 
yioe-chancellor,  says :  ^*  The  validity  o^  purchases  made  by  ftductaries  of  the  property 
entrusted  to  them  has  been  much  considered  recently  in  the  coizrts  of  equity,  both 
in  this  state  and  in  England,  and  it  is  now  a  settled  rule,  both  here  and  tliere,  tiiat 
no  party  can  be  permitted  to  purchase  an  interest  where  he  has  a  duty  to  perform, 
which  is  inconsistent  with  the  character  of  purchaser." 

He  then  adds :  "  In  this,  whether  Charles  Racey  is  to  be  regarded  as  a  trustee  or 
as  an  agent,  Hie  rule  was  applicable  to  him,  his  interest  as  a  purchaser  was  in 
direct  conflict  with  the  interest  of  Dobson,  his  constituent  or  cestui  que  trust  His 
purchase  caused  one  of  those  collisions  between  interest  and  duty,  which  equity  has 
wisely  and  resolutely  prohibited 

**  It  is  said  that  there  was  no  fraud  committed  or  advantage  taken  by  Bace/. 
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sell  the  back  lands  (namely  twenty  acres,  which  were  farthest 
from  the  Buxton  and  Bakewell  road)  separately,  in  which  case 
the  plaintiff  could,  as  the  defendant  knew,  sell  the  remainder  of 

ThiB  makes  no  differenoe  in  the  application  of  the  principle.  The  very  position  of 
tbe  agent  or  trustee,  howeVer,  gives  him  an  undue  advantage  as  a  buyer,  and  when 
he  avails  himself  of  such  an  advantage,  he  is  guilty  of  a  oonstructive  fraud. 

"  The  transaction  in  question  is  certainly  not  free  from  suspicion  of  wrong.  The 
conveyance  to  Harrison  was  executed  within  six  weeks  after  the  power  was  con- 
ferred upon  Racy,  and  after  the  constituent  had  left  the  country.  If  such  a  speedy 
execution  of  the  power  had  been  in  contemplation  the  parties  would  naturally  have 
sold  the  property  and  completed  the  sale  before  Dobaon^s  departure.  Bat  I  need 
not  dwell  upon  this  aspect  of  the  case. 

'*  Again :  it  is  urged  that  no  injury  ensued  to  Dobeon  or  any  one  else.  This  also^ 
if  true,  does  not  alter  the  case.  The  law  declares  the  sale  unwarrantable  on  the 
grounds  of  public  policy,  irrespective  of  any  proof  of  Injury  or  intentional  vnrong. 
In  OreenUjao  v.  King^  both  the  Master  of  the  Rolls  and  the  Chancellor  fully  exoner- 
ated the  party  from  every  charge  of  bad  &ith  or  wrongfbl  intention,  yet  they  rigidly 
enforced  the  principle  which  I  have  stated. 

**  Nor  is  it  an  admissible  ground  for  making  an  exception  to  the  rule,  that  the 
trustee  paid  the  fidr  valne  of  the  property.  If  a  trustee  desire  to  become  the  pur- 
ebaser  in  good  faith,  his  simple  ooorae  is  to  resign  his  trust  and  appear  as  a  bidder 
or  purchaser. 

"  It  may  be  true,  as  was  urged,  that  a  foreelosure  of  Racey's  mortgage,  or  a  sale 
to  a  hoinafiie  purchaser,  would  havo  left  no  surplus  for  Dobson.  Either  of  these 
modes  was  open  ibr  Raoey  to  pursue,  but  he  adopted  neither,  so  that  it  is  useless 
io  speculate  on  what  might  have  ensued  from  them.*' 

In  De  Caters  andw^  v.  Le  Ray  de  CkaumaiU  daL,{3  Paige,  I18j)  the  Chancellor 
reftised  leave  to  a  trustee  ^to  bid  upon  trust  property  on  a  sale  at  auction  by  the 
trustee.  He  says:  "  The  application  to  permit  tlie  tru^ee  to  bid  and  to  become  a 
purchaser  on  his  own  account,  is  one  which  deserves  a  more  serious  oonsidenition. 
It  is  the  settled  law  of  the  court  that  the  trustee  for  a  sale  cannot  become  a  pui> 
chaser  on  his  own  account,  or  as  the  agent  of  another,  or  through  the  agency  of 
another.  In  this  case  it  cannot  be  necessary  to  permit  the  trustee  to  bid  for  the 
purpose  of  protecting  his  own  interest  as  the  property  must  ^  uiy  event  be  more 
than  sufficient  to  reimburse  him  for  all  his  advances  and  claims,  which  are  entitled 
to  a  priority  in  payment  If  a  trustee  can  in  no  case  be  permitted  to  purchase 
without  the  consent  of  the  cestui  que  trust  except  by  permission  of  the  court  what 
ftcts  are  presented  here  to  justify  the  court  in  departing  from  the  general  role  bj 
giving  such  permission  ? 

"Where  the  chancellor  can  see  that  the  trustee  hss  a  pereonal  interest  in  the 
procuring  a  fkir  price  for  the  property,  which  interest  may  probably  be  sacrificed  if 
he  is  not  permitted  to  bid,  it  is  very  much  a  matter  of  course  to  divett  him  of  the 
character  of  trustee,  to  enable  him  to  protect  his  own  rights.  In  such  cases  a 
Blaster  or  another  trustee  is  substituted  for  the  execution  of  the  trust    But  even  in 
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the  lands  on  very  advantageous  terms ;  that  the  last  mentioned 
lands,  containing  twenty -seven  acres,  and  including  "  Well-close," 
were,  in  part,  situate  on  a  hill-side  inunediatelj  opposite  Ash- 

those  cases  the  court  must  be  satisfied  the  interest  of  the  eestwi  que  trust,  will  not 
suffer  in  consequence  of  such  permission.  If  the  trustee,  in  virtue  of  his  trust,  pos- 
sesses superior  advantages  of  information  as  to  the  situation  and  value  of  the  pro- 
perty, so  that  he  will  not  come  to  the  sale  on  terms  of  equality  with  other  biddera^ 
the  court  will  not  put  him  in  a  situation,  which  may  make  it  for  his  interest  to  keep 
that  information  to  himselC  Here  I  have  no  doubt  it  is  the  sincere  desire  of  the 
petitioner  to  make  the  trust  property  produee  its  ftiU  value  for  the  benefit  of  credi- 
tors, many  of  whom  are  the  particuhu*  friends  of  his  lather,  who  treated  the  trust. 
But  it  is  only  necessary  to  advert  to  the  peculiar  nature  of  the  case  to  see  that  an 
order  granting  the  permission  asked  for,  would  be  establishing  the  worst  possible 
precedent  for  future  applications  of  a  similar  nature.  Most  of  the  creditors  are 
foreigners  residing  in  France,  Belgium  and  Holland,  wholly  unacquainted  with  our 
laws,  and  with  the  value  of  real  estate  in  this  country,  and  probably  even  with  our 
language.  The  property  to  be  sold  consists  principally  of  wild  lands,  situate  in  the 
interior  of  the  state,  and  with  the  exception  of  the  information  possessed  by  the 
trustee  and  his  lather,  very  little  can  be  known  in  the  city  of  New  York  as  to  the 
situation  and  real  value  of  the  property.  The  petitioner  has  been  in  possession  of 
the  estate  upwards  of  8  years,  and  he  has,  or  at  least  ought  to  have  made  himself 
particularly  acquainted  with  every  part  thereoC  From  this,  it  will  be  perceived, 
that  the  trustee^  if  permitted  to  purohaae  in  the  property  for  himsell|  would  have  it 
it  in  his  power  to  obtain  the  best  parts  of  it  upon  his  own  terms,  merely  by  with- 
holding information,  which  the  cestui  que  trusts  could  never  have  it  in  their  power 
to  show  he  possessed  at  the  time  of  the  sale. 

"  Under  such  circumstances  the  creditors  are  entitled  to  the  full  benefit  of  the 
information  as  to  the  value  of  every  part  and  parcel  of  the  property :  and  as  to  the 
manner  in  which  it  should  be  put  up  and  sold.  It  will  therefore  be  his  duty  to 
give  them,  or  their  agents,  if  any  of  them«ttend  the  sale,  as  well  as  to  the  bidders 
generally,  all  the  information  in  his  power  to  enable  them  to  form  a  correct  estimate 
of  the  particular  situation  and  real  value  of  each  parcel  of  the  land  offered  for  sale, 
so  that  it  may  produce  something  like  its  real  value." 

See  also  to  the  same  point  Van  Eppa  v.  Van  Eppe,  9  Paige,  32*7.  To/rrty  v.  Bank 
0/  OrhanB,  9  Paige,  649.  Dkkinaon  v.  CbdunM,  1  Sandford  Ch.  R.,  214.  See  also 
cases  cited  in  note  to  the  case  of  Eoberte  v.  IkmstaH  ^  Hare,  30th  Eng.  Chancery 
Reports,  by  Banks,  Gould  it  Co.  page  263.  * 

In  Oardner  McOutcheon^  4  Beavan,  634,  it  was  held  by  Lord  Langdale:  That  a 
master  of  a  ship  was  bound  to  employ  his  whole  time  and  attention  in  the  service 
of  his  employer,  and  he  intimated  that  a  custom,  allowing  such  master  to  trade  on 
his  private  account,  during  the  voyage,  could  not  be  maintained. 

Lord  Langdale  in  that  case  says : — "  As  to  the  alleged  custom  of  trade,  I  could 
not,  even  if  it  were  uncontradicted,  which  it  is  not,  pay  much  attention  to  it  on  the 
present  ooeasion.    The  moster  of  a  ship  is  an  agent,  bound  to  give  all  his  time  and 
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ford  Hall,  a  mansion  belonging  to  the  Duke  of  Devonshire,  and 
were,  in  that  respect,  of  great  importance  to  the  owner  of  Ash- 
ford  Hall ;  that  the  agent  of  the  Doke  of  Devonshire  had  been 
desirous  of  purchasing  the  last-mentioned  lands,  and  had  pro- 
posed to  the  plaintiff  to  purchase  the  whole  of  the  lands  for 
£8160,  which  offer  had  been,  with  the  knowledge  of  the  de- 
fendant, refused ;  that  the  lands  remain^  unsold  until  the  be- 
ginning of  the  year  1839,  when  the  defendant  formed  a  scheme 
for  turning  the  sale  of  the  lands  to  a  greater  advantage  to  him- 
self than  he  would  derive  from  his  commission ;  that^^  in  further- 
ance of  such  scheme,  he  expressly  came  to  the  plaintiff's 
house  *on  the  evening  of  the  2nd  February,  1889,  and  [*547] 
there  and  then  had  an  interview  with  the  plaintiff,  and 
represented  to  him  that  the  lands  appeared  to  hang  heavy  on 
hand,  and  that  he  should  be  glad  to  buy  the  whole  himself,  if 

attention  to  his  principal.  In  this  oaae,  the  datj  of  the  defendant,  aa  master,  was^ 
when  the  ship  was  employed  on  a  trading  venture,  to  act  for  the  common  benefit 
of  the  owners,  and  when  the  ship  was  freighted  or  chartered,  to  obtain  freight  on 
the  beet  terms  he  could  for  the  owners,  free  from  all  bias  of  separate  interest  in 
himself  or  of  leave  given  to  himself  bj  the  charterers  to  trade  for  himself;  and  I 
think  it  will  be  very  difficult  to  support  a  custom  which,  if  legal,  as  alleged,  would 
entitle  him  to  trade  for  himself  separately,  when  it  was  his  duty  to  trade,  lo  the 
best  of  his  ability,  for  the  joint  interest  of  himself  and  the  other  owners,  and  would 
give  him  a  discfetionary  power  to  place  his  own.  interest  in  competition  with  the 
joint  interest,  an  option  to  give  the  advantage  to  himaelij  whenever  he  pleased, 
without  the  knowledge  of  his  oo-ownera,  and  without  giving  them  notice  of  his 
proceedings  in  this  respect;  a  custom  also  which  would  make  it  valid  for  a  person 
in  the  relation  of  ooowner  or  partner,  having  complete  control  over  the  ship  which 
was  partnership  property  to  employ  it  at  the  joint  risk  for  his  private  benefit 

"  I  cannot,  on  the  present  occasion,  assume  that  there  is  any  audi  custom ;  I  can 
well  conceive  that  the  master  of  a  ship,  undertaking  a  long  voyage,  and  necessarily 
taking  out  provisions,  or  private  effects^  of  some  value,  which  may  require  change, 
may  not  be  precluded  from  parting  with  those  eflbcts  for  others,  and  in  that  re- 
Bped  carrying  on  some  trade,  and  if  this  were  the  sort  of  custom  alleged,  it  would 
deserve  more  attention  on  this  occasion. 

"  But  the  defendant  claims  something  far  beyond  this,  and,  taking  aU  the  evi- 
dence into  account,  I  cannot  rely  on  the  alleged  custom.'* 

These  cases  show  that  the  court  will  not  permit  any  conflict  between  a  trustee's 
interest  and  his  duty.  In  the  case  of  Porrington  v.  Shdbom^  9  Beavan,  424,  re- 
moved a  trustee  on  this  ground,  where  there  were  executoiy  acts  to  be  performed 
hy  the  trusteei 
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the  terms  could  be  agreed  upon,  as  he  should  be  able  to  obtain 
more  money  for  the  same  than  the  plaintijOT;  that  the  plaintiff 
was  induced  to  treat  with  the  defendant,  and,  after  some  conrer- 
sation,  it  was  agreed  that  the  defendant  should  hare  them  for 
£8300;  that  thereupon  an  agreement  to  that  effect  was  signed 
by  both  parties,  with  a  stipulation  that   the  defendant  should 
have  a  year's  time  to  complete  the  purchase,  paying  interest  at 
£A  per  cent  from  the  26th  March  then  next ;  that,  about  four 
days  afterwards,  the  defendant  informed  the  plaintiff  that  he  had 
sold  the  back  lands  to  the  Misses  Leedham  for  £1500,  and  he 
requested  the  plaintiff  to  execute  the  conveyanoe  to  those  ladies 
direct,  which  the  plaintiff  agreed  to  do ;  that  he  accordingly 
executed  such  conveyance  on  the  27th  March,  1839 ;  that,  about 
a  fortnight  after  this  transaction,  the  defendant  informed  the 
plaintiff  that  he  had  sold  the  rest  of  the  lands  to  the  Duke  of 
Devonshire  for  £1600  in  mon^y  and  nine  acres  of  land,  and  he 
requested  the  plaintiff  to  join  in  the  conveyance ;  that  the  plain- 
tiff accordingly  did  so  on  the  18th  October,  1839 ;  that  the  be- 
fore-mentioned sums  of  £1500  and  £1600  were  paid  to  the 
plaintiff;  and  that,  on  the  2l8t  October,  he  received  from  the 
defendant  £200,  making,  together  with  the  two  first-mentioned 
sums  £3300;  that  these  two  conveyances  having  been  executed, 
the  agreement  between  the  plaintiff  and  defendant  was  burnt; 
that  the  plaintiff,  afterwards  finding  that  the  value  of  the  nine 
acres,  which  the  defendant  bad  obtained  from  the  Duke  of 
Devonshire,  was  675i  or  thereabouts,  (giving  a  profit  of  about 
47521  to  the  defendant  upon  the  whole  transaction,)  began  to  sus- 
pect that  the  defendant  had  not  faithfully  discharged  his  trust 
as  the  plaintiff's  agent;   that  the  plaintiff  accordingly  n?ade 

farther  inquiries  on  the  subject,  and,  in  June,  1844, 
[*548]  ^  ascertained  that,  for  a  considerable  ^time  previous  to 

the  month  of  February,  1839,  the  defendant  had  been 
negotiating  with  the  Misses  Leedham  for  the  sale  to  them  of  the 
back  lands ;  and  that,  on  the  morning  of  the  2nd  February,  they, 
through  their  sister,  Mrs.  Hay  ward,  offered  him  1500f.  for  them ; 
with  which  offer  he  expressed  himself  satisfied,  and  promised  he 
would  see  the  plaintiff  on  that  evening  on  the  matter. 
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The  bill  charged,  that  the  defendant  had  abased  the  confi* 
dence  which  the  plaintiff  reposed  in  him  as  his  agent,  by  not 
informiiig  the  plaintiff,  at  the  time  when  he  was  induced  to  sell 
his  lands  to  the  defendant^  that  such  negotiations  as  before  men* 
tioned  had  been  going  on ;  and  that,  bj  means  of  such  fraudu* 
lent  conceiflment  and  misrepresentation,  the  defendant  had  been 
enabled  to  gain  an  undue  advantage  over,  the  plaintiff,  and  had, 
in  fitct,  obtained  £rom  the  Duke  of  Devonshire  a  conveyance  of 
nine  acres  of  land,  of  the  v4lue  of  75^  or  thereabouts,  per  acre, 
for  the  sum  of  2002. ;  thereby  realizing  a  profit  on  the  purchase 
made  firom  the  plaintiff  of  the  sum  of  47521  or  thereabouts. 

The  bill  then,  after  charging,  that,  under  the  circumstances 
aforesaid,  the  plaintiff  ^as  justly  entitled  to  all  benefit  and  ad* 
vantage  which  the  defendant  had  made  by  his  purchase  from 
the  plaintiff;  and  that  the  defendant  ought  to  be  held  to  be  a 
trustee  for  the  plaintiff  of  the  nine  acres  of  land  so  conveyed  to 
him  by  the  Duke  of  Devonshire  as  aforesaid,  prayed  a  declara- 
tion to  that  effect ;  and.tba^  upon  payment  by  the  plaintiff  to 
the  defendant  of  £200,  the  latter  might  be  decreed  to  convey 
the  nine  acres  to  the  plaintiff 

The  defendant,  by  his  answer,  stated,  that^  though  formerly 
a  land  agent,  he  was  no  longer  so,  but  the  manager  of  a  bank; 
that,  in  such  capacity  of  manager,  he  was  in  the  habit  of  seeing 
various  persons ;  and  that  he  had  agreed,  as  a  matter  of  favor 
to  the  plaintiff,  to  answer  any  inquiries  that  might  be  made  of 
him  respecting  the  land.  He  denied  that  he  was  to  have  any 
compensation  for  so  doing.  He  submitted,  that  he  was  not  the 
plaintiff's  agent,  and  that  it  was  competei^t  to  him 
during  the  whole  period  *when  the  lands  were  on  sale,  [*649J 
to  become  the  purchaser  of  them,  for  such  price  as  he 
oould  fiurly,  and  with  due  regard  to  the  ordinary  rules  between 
vendor  and  purchaser,  obtain  for  the  same.  He  stated,  that  he 
was  instructed  to  sell  the  lands  in  one  lot,  under  any  circum* 
stances ;  he  denied  the  qualification  as  to  the  back  lands,  &o. 
He  admitted  that  £3100  had  been  offered  by  the  Duke  of  Devon* 
shire's  agent  for  the  whole  property,  and  diat  the  plaintiff  had 
refused  that  sum.    He  stated,  howeveri  that  very  shortly  qfier  fSht 

Vol.  n.  66 


649  CASKS  IN  CHANCERY. 

1846.— Baricer  v.  HaniaoD. 

eontracl  for  scUe  had  been  entered  into  between  the  phmtiffand  him* 
eelf^  he,  the  defendant^  believing  and  acting  upon  the  assurances 
of  the  plaintiff,  that  the  Duke  of  Devonshire  would  be  willing 
to  give  the  defendant  a  high  price  for  the  lands^  and  with  a 
view  to  give  the  Duke  the  option  of  purchasing  the  whole  or 
such  part  thereof  as  he  should  be  desirous  of  taking,  communi- 
cated to  Sydney  Smithers,  as  the  agent  of  the  Duke,  that  the 
defendant  had  become  the  purchaser  of  the  said  lands,  and 
offered  to  treat  with  the  said  Sydney  Smithers,  as  such  agent| 
for  sale  of  the  whole  or  any  part  thereof,  &c.  That^  finding 
there  was  not.  any  probability  of  the  Duke's  purchasing  the 
whole  of  the  lands,  he  (the  defendant)  entered  into  a  yerbal 
agreement  with  Bichard  Hay  ward,  the  husband  of  Mrs.  Hay- 
ward  in  the  bill  named,  for  the  sale  to  him  of  the  back  lands,  at 
the  price  of  £1600  ;  that  Bichard  Hay  ward,  sometime  after  such 
agreement  had  been  concluded,  stated  to  the  defendant  that  he 
had  purchased  the  said  lands  on  behalf  of  the  said  Mioses  Leed- 
ham,  and  the  defendant  then  for  the  fixBt  time  learned,  or  bad 
any  reason  to  suppose,  or  believe,  that  the  said  purchase  was 
made  by  Bichard  Hay  ward  on  behalf  of  the  said  Misses  Leed- 
ham.  As  to  the  alleged  interview  with  the  plaintiff  on  the  2ad 
February,,  he  stated  as  follows : — *'  He  is  unable  at  this  distance 
of  time,  and  the  said  agreement  having  been  destroyed,  to  speak 
with  positive  certainty  as  to  the  particular  day  on  which  the 
said  agreement  was  entered  into,  but  this  defendant  believes 

that  it  was  at  the  latt^  end  of  January,  1839 ;  though 
[*650]    it  may  be  true,  as  alleged  in  the  said  bill,  *that  the 

said  contract  was  entered  into  on  the  2nd  day  of  Feb* 
ruary,  1889.  However,  the  defendant  does  not  believe,  and 
therefore  he  denies,  that  it  was  entered  into  at  a  late  hour  o^ 
although  it  might  be  son^etime  in,  the  evening  of  that  day. 
And  this  defendant  most  positivdy  denies  thai  it  tvcu  entered  into 
subsequently  to  the  negoticUions  tvithj  or  qft^  to  this  drfendantby,  the 
Misses  Leedham  in  the  said  biU  named,  or  any  person  on  their  be< 
half,  as  in  the  said  bill  in  that  behalf  alleged ;  and,  save  as  afore> 
said,  this  defendant  denies,  that  he,  the  defendant,  did  at  the 
time  in  the  siud  bill  in  that  behalf  mentioned,  or  ever,  form  a 
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sclieme,  &c.,  [following  the  words  of  l^e  bill,  and  denying  the 
circumstances  stated  as  to  the  interview  of  the  2nd  February.] 
In  a  subsequent  part  of  the  answer,  he  denied  that  the  Misses 
Leedham,  through  the  said  Mrs.  Hayward,  or  any  other  person, 
had,  on  the  morning  of  the  said  2nd  February,  or  at  any  time 
previous  thereto,  or  to  the  defendant's  becoming  the  purchaser 
of  the  said  lands,  proposed  to  the  defendant  to  purchase  twenty 
acres,  or  any  other  quantity,  of  the  said  lands  for  £1600,  or  any 
other  sum.  He  also  denied  that  he  had  made  such  profit  of  the 
nine  acres,  as  mentioned  in  ihe  bill. 
Several  witnesses  were  examined  in  support  of  the  plaintiff's 


Sydney  Smithers,  an  agent  of  the  Duke  of  Devonshire,  stated 
that  the  ''Well  close"  and  adjoining  fields  and  plantation  were 
desirable  property  for  the  Duke  of  Devonshire,  inasmuch  as  th^y 
overlooked  A&hford  Hall.  The  Duke  was  not  particularly  de- 
sirous of  purchasing  the  whole  of  the  .lands  mentioned  in  the 
bill,  unless  at  a  certain  price.  He  would  have  purchased  the 
part  opposite  to  Ashford  Hall ;  but  the  witness  could  not  say 
what  he  would  have  given,  because  that  land  was  never  offered 
to  him  as  a  seperate  lot  before  the  defendant  purchased  it.  The 
Duke  gave  for  the  "  Well-close"  and  fields  adjoining  £1600  in 
money,  and  about  nine  acres  of  land  in  the  township  of  Little 
Langstone.  Witness,  previously  to  the  2d  February,  1889, 
bdt  when,  he  could  not  exactly  say,  negotiated  with  the 
^defendant  respecting  the  purchase  of  the  whole  of  the  [*661] 
lands.  The  defendant,  during  such  negotiations,  tried 
to  effect  a  sale  of  the  whole ;  in  the  first  instance,  asking  £4000, 
and  then  £8600.  Witness  offered  the  defendant  £8160  for  the 
whole.  Witness  presumed  that  the  defendant  was  acting  as  the 
agent  of  the  plaintiff  when  he  negotiated  and  treated  with 
witness. 

Francis  Barker,  the  plaintiff 'a  brother,  stated,  that  he  was 
present  at  an  interview  between  the  plaintiff  and  the  defendant, 
when  the  defendant  agreed  to  purchase  the  piece  of  land  in  the 
pleadings  mentioned.  Such  interview  took  place  at  the  house 
of  the  plainti£^  in  the  evening,  about  eight  o'clock.    Deponent 
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did  not  recollect  the  exact  time  of  the  year,  but  it  wad  not  sum- 
mer, because  they  were  sitting  b;  candle-light  at  the  fire.  He 
was  present  at  such  interview,  but  whether  during  the  whole  of 
such  interview  he  could  not  recollect.  If  he  was  not  present 
during  the  whole  of  such  interview,  it  was  at  the  letter  part  that 
he  was  absent,  because  he  well  recollected  the  defendant  being 
announced,  and  entering  the  room  in  which  the  pluntiff  and 
witness  were  sitting,  and  that  witness  did  not  quit  that  room  until 
after  the  defendant  had  agreed  to  purchase  the  piece  of  land.  The 
defendant  said,  that  he  had  been  unable  to  make  any  progress 
in  the  sale  of  the  land,  and  that  it  hung  heavy  on  hand.  The 
defendant  offered  to  bay  it,  and  stated,  that,  being  a  dealer  in 
land,  he  might  be  able  to  make  better  of  it  if  it  was  his  own, 
-than  he  could  do  for  the  plaintiff.  There  was  a  good  deU  of 
oonversation  between  the  plaintiff  and  the  defendant  respecting 
it^  and  the  defendant  ultimately  agreed  to  purchase  it^  but  for 
what  price  the  witness  did  not  recollect 

Esther  Hay  ward,  widow,  the  sister  of  the  Misses  Leedham, 
stated,  that  she  and  her  husband,  about  ten  days  previous  to  the 
2nd  February,  1839,  were  in  negotiation  with  the  defendant 
respecting  the  purchase  of  the  lands  called  the  back  lands,  on 
behalf  of  deponent ^  sisters.  The  defendant  strongly 
[*552]  recommended  deponent  to  induce  her  ^sisters  to  pur- 
chase them ;  he  said  they  might  let  them  for  £60  a 
year.  The  sum  that  he  asked  for  them  was  £1600.  Witness 
offered  him  £1400,  and  he  declined  that  offer.  She  had  an  in- 
terview with  the  defendant  in  the  early  part  of  February,  1839, 
respecting  the  purchase  of  the  said  back  lands,  when  the  defend- 
ant asked  her  to  go  and  talk  with  her  sisters  about  the  land. 
Such  interview  was  on  Saturday  morning,  the  2nd  February, 
1839.  She  complied  with  the  defendant's  request,  and  at  his 
recommendation  persuaded  her  sisters  to  give  an  additional  sum 
of  £100  for  the  land,  whereupon  they  authorized  deponent  to  go 
back  to  the  defendant  and  make  an  offer  to  him  of  15002L  Witr 
ness,  accordingly,  went  back,  and  made  this  offer,  when  the 
defendant  replied  that' that  was  something  like  a  bid,  and  that 
he  would  go  down  to  Mr.  Barker  (the  plaintiff)  that  night.    On 
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the  following  morxiing)  being  Sunday,  the  8rd  February,  witness 
saw  the  defendant  again.  The  defendant  then  said,  that  he  had 
bought  the  back  lands  for  1500^  for  her  sisters,  and  that  he  had 
bought  the  remainder  of  the  land  for  himself.  Before  the  bar- 
gain was  made,  the  defendant  said  he  had  persuaded  Mr.  Barker 
to  divide  the  lands.  Witness  recollected  the  particular  two  days 
in  February,  1889,  on  which  she  had  such  interviews  as  afore- 
said, because  her  brother,  who  was  an  invalid,  was  taken  very 
ill  on  the  first  of  such  two  days,  namely,  the  29d  February,  and 
she  first, heard  of  his  iUness  on  the  afternoon  of  that  day.  He 
died  on  the  Monday  following.  Her  husband, .  Kichard  Hay- 
ward,  died  on  the  8th  April,  1842. 

The  evidence  of  this  witness  was  corroborated  by  that  of  her 
two  sisters,  who  both  stated  that  it  was  on  the  morning  of  the 
2nd  February,  that  they  authorized  their  sister  to  offer  £1500  to 
the  defendant  for  the  back  lands,  and  that  a  negotiation  respect- 
ing the  purchase  had  taken  place  previously. 

It  was  proved  that  the  defendant  had  ordered  a  board  to  be 
put  up  upon  the  pieroises,  containing  a  statement,  that  the  lands 
were  to  be  sold,  and  that  inquiries  were  to  be  made  of  the  de- 
fendant, described  as  "  Land  Agent,  Bakewell." 

*It  was  proved,  that  the  value  of  the  nine  acres  con«    [*558] 
veyed  by  the  Duke  of  Devenshire  to  the  dofendant^  was 
between  600^  and  700JL 

The  cause  now  came  on  for  hearing. 

Mr.  BusfcU  and  Mr.  TiOotaan,  for  the  plaintifll 

.  Mr.  Wigram^  and  Mr.  EUison^  for  the  defendant. 

The  Yice-Chancellor. — The  evidence,  I  think,  shows  clearly, 
that  the  defendant  being  or  having  been  a  land  agent  or  land 
valuer,  was  employed  by  the  plaintiff  as  his  agent  for  the  pur- 
pose of  effecting  a  sale,  or  procuring  a  purchaser,  of  some  landed 
property  in  Derbyshire  belonging  to  the  plaintiff,  which  he  was 
desirous  to  sell  In  this  capacity  the  defendant,  either  gratuit- 
ously or  otherwise,  must  be  taken  to  have  acted.    Whether  he 
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was  authorized  to  enter  into  any  actual  agreement,  so  as  to  bind 
the  plaintiff  does  not  appear. 

During  the  existence  of  the  relation,  the  defendant  contracted 
with  the  plaintiff  for  the  purchase  of  the  property  by  the  defend- 
ant himself,  at  the  price  of  38002.  This  price  was,  as  it  appears 
to  mC;  substantially  below  the  value,  considering  the  desirable 
nature  of  a  portion  of  it  to  a  nobleman  of  large  possessions  in  the 
neighborhood.  I  am  not  sure,  however,  that  upon  this  record 
the  mere  fact  of  substantial  undervalue  can  be  regarded  as  suffi- 
cient to  entitle  the  plaintiff  to  relie£ 

It  is,  however,  as  I  conceive,  sufficiently  proved,  that,  before 
any  written  agreement,  if  not  before  any  verbal  agreement,  had 
been  made  between  the  plaintiff  md  the  defendant,  it  had  been 
ascertained  by  the  defendant,  that,  for  that  portion  of  the  estate 
which  was  not  of  a  desirable  nature  to  the  nobleman  to  whom  I 
hkve  referred,  and  was  less  readily  saleable  than  the  rest,  two 
ladies  were  willing  and  d^rous  to  give  a  sum  of  15002.,  pro- 
bably a  very  £iir  price.  I  am  satisfied  that  this  circum* 
[''^554]  stance  was  not  communicated  *by  the  defendant  to  the 
plaintiff;  and  the  just  inference  from  the  answer  and 
evidence,  I  think,  is,  that  the  plaintiff  was  in  ignorance  of  it,  and 
in  that  ignorance  entered  into  the  contract  that  has  been  men- 
tioned, for  selling  the  whole  property  to  the  defendant,  who 
afterwards  sold  to  the  two  ladies  for  the  li500Z.  the  land  that  they 
wished  to  buy,  and  sold  the. rest  to  the  nobleman  already  men- 
tioned, for  16002.  in  money,  and  some  land  worth  above  60021 
more;  all  the  contracts  having  taken  place,  as  I  am  satisfied,  be- 
tween the  beginning  of  February  and  the  end  of  March,  1889, 
that  is,  within  the  space  of  two  months. 

If  this  view  of  the  facts  is,  as  I  believe  it  to  be,  correct,  it 
would  indeed  be  a  disgrace  to  a  court  of  equity,  were  such  a 
transaction  to  be  tolerated. 

The  accuracy  of  that  view  cannot,  I  think,  reasonably  be  even 
•questioned,  except  in  one  single  respect,  naihely,  the  point  whe- 
ther the  written  agreement  between  the  plaintiff  and  the  defend- 
ant  was,  before  the  evening  of  the  2nd  of  February,  1839,  signed 
by  them  or  either  of  them. 
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Upon  that  one  particular  point,  the  evidence  is  circumstantial 
only.  The  plaintiff's  case  is,  that  it  was  not  signed  by  either  of 
them  before  that  evening.  The  evidence  does  not  prove,. and 
the  answer  does  not  assert^  that  it  was  signed  by  either  of  them 
before  that  evening.  The  answer  does  not,  indeed,  admit  that 
the  signature  of  neither  of  them  was  given  before  that  evening, 
but  does  admit  the  possibility  that  it  may  hav6  been  given  by 
neither  before'  that  evening ;  and  the  other,  the  manifest,  cir- 
cumstances of  the  case  are  such,  as,  in  my  opinion,  to  cast  on  the 
defendant  the  burthen  of  showing  that  the  plaintiff's  signature 
was  given  before  that  evening.  It  may  seem  unnecessary  to 
say  more,  but  I  thiqk  it  right  to  add,  that,  without  any  reference 
to  the  side  on  which  the  burthen  of  proof  lies, — on  whichever 
side  it  may  be  treatedas  lying, — ^my  opinion  upon  the  frame  of 
the  answer,  (an  answer  that,  containing  most  unquestion- 
ably, as  I  conceive,  more  than  one  serious  ^inaccuracy,  [^555] 
was  probably  sworn  by  the  defendant  in  ignorance  of 
the  extent  to  which  Mr.  Francis  Barker's  evidence  would  go,) 
and  upon  the  whole  of  the  evidence  together,  is,  that,  before  the 
evening  of  the  2nd  of  February,  1839,  the  only  written  agree- 
ment between  the  plaintiff  and  the  defendant  was  not  signed  by 
either  of  them. 

It  may  be  suggested  as  possible,  that  it  may  have  been  be-: 
tween  the  making  of  a  verbal  agreement  for  the  sale  from  the 
plaintiff  to  the  defendant,  and  the  signature  by  them  or  one  of 
them  of  a  written  agreement  for  the  same  purpose,  that  the  de- 
fendant fibrst  ascertained  the  willingness  of  the  ladies  to  give  the 
j£1500  for  the  land  bought  by  them.  Assuming  the  truth  to  be 
so,  it  cannot,  I  apprehend,  be  of  any  advantage  or  avail  to  the 
defendant,  whose  duty  it  was  in  that  case  not  to  permit  the 
plaintiff  to  sign  the  agreement  in  ignorance  of  that  &Gt 

The  bill  was  filed  late.  Biit  whether  the  defendant^  who  did 
not  demur  or  plead,  could  or  could  not  by  answer  have  claimed 
the  benefit  of  any  Statute  of  Limitations,  he  has  not  done  so ; 
and  without  having  omitted  to  attend  to  the  observations  of  his 
counsel  on  the  burning  of  the  written  agreement  between  the 
plaintiff  and  defendant ;  on  the  death  in  1842  of  Mr.  Hay  ward ; 
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and  on  the  defective  recolleotion  of  Mr.  Uraocis  Barker — ^I  am 
of  opioion  that  it  is  not  to  be  inferred  that  the  delay  has  been 
prejudicial  to  the  defendant's  case. 

If,  indeed,  the  plainti^  when  he  joined  in  the  conyejanoe  to 
the  Duke  of  Devonshire,  had  notice  of  the  true  state  of  the  ma- 
terial facts,  that  might  possibly  have  barred  his  title  to  relief; 
but,  whatever  the  bill  may  state  as  to  his  suspicions,  I  am  of 
opinion,  that  the  materials  before  me  do  not  warrant  the  inference 
in  the  defendant's  favor  of  the  existence  of  any  such  notice  at 
that  time.  Here,  likewise,  the  burthen  of  proof  lies,  as  it  ap- 
pears to  me,  on  the  defendant,  whose  case  in  my  opinion  £Bdls  in 
this  point  also. 

Let  there  be  a  decree  for  the  plaintiff,  with  costs. 


[*556]  •Skaton  v.  Mapp. 

1846:  May  38th. 

Veodors  bavhig  pat  forth  ambiguoos  oonditions  of  sale^  held  to  be  bound  ttik/Qf 

by  those  oonditione. 
lime  held  to  be  of  the  essence  of  the  contract  between  vendw  and  purchaser, 
partly  by  reason  of  the  nature  cf  the  trade  carried  on  upon  the  property  offered 
Ibr  sale,  and  partly  upon  the  construction  of  the  oonditions  of  sale. 

In  pursuance  of  a  direction  contained  for  that  purpose  in  the 
will  of  Bobert  Seaton,  the  plaintiffs,  as  his  executor  and  execu- 
trix, put  up  for  sale  by  auction,  at  Oarraways',  on  the  2l8t  Octo- 
ber, 1845,  a  leasehold  public-house,  called  the  "  Dublin  Castle," 
situate  at  Camden  Town,  part'of  the  testator's  estate,  which,  ac- 
cording to  the  particulars  of  sale,  was  to  be  sold  "  with  posses- 
sion." 

The  material  conditions  of  sale  i^ere  as  follows : — 

S.  "  That  the  purchaser  shall  immediately  pay  down  into  the 
hands  of  the  auctioneer  a  deposit  of  £20  per  cent,  in  part  of  the 
purchase-money,  and  sign  an  agreement  for  payment  of  the  re- 
mainder, with  the  amount  of  tJie  valuations  mentioned  in  the 
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next  condition,  on  the  4th  day  of  November,  1845,  at  which 
time  the  purchase  shall  be  completed,  and  all  outgoings  shall  be 
cleared  by  the  vendors  up  to  that  dayl  If,  from  any  cause  what* 
ever,  the  purchase  shall  not  be  completed  by  the  time  specified, 
the  purchaser  shall  pay  interest  on  the  balance  of  the  purchase- 
money  from  that  period,  at  the  rate  of  £5  per  cent,  per  annum, 
lintil  the  completion  of  the  purchase,  but  without  prejudice  to 
the  right  reserved  by  the  vendors  imder  the  8th  condition  of 
sale. 

4.  ''  That  the  purchaser  shall  buy,  at  a  fair  valuation  of  two 
appraisers  and  two  gangers,  or  their  respective  umpires  in  the 
usual  way,  all  the  furniture,  fixtures,  utensils,  stock  in  trade,  and 
effects  in  and  upon  the  premises,  which  the  vendors  have  a  right 
to  sell,  and  pay  for  the  same,  and  also  for  the  unexpired  terms 
in  the  licenses  and  insurances,  at  the  time  of  the  completion  of 
the  purchase  of  the  lease. 

5.  "  The  lease  may  be  inspected  by  any  person  intending  tm 
bid  at  the  sale  at  any  time  previous  to  the  day  appointed  for 

such  sale,  at  the  office  of  Messrs.  ^  solicitors, 

♦Lincoln's-inn  ;  and,  as  the  lease  will  be  produced  at  the  [*557] 
time  of  sale,  the  purchaser  will  be  considered  as  having 
bought  with  notice  of  the  contents  thereof.  The  vendors  shall 
not  be  required  to  give  any  other  evidence  of  the  performance 
of  the  covenants  contained  in  the  lease,  or  any  of  them,  than 
proof  of  the  payment  of  the  last  quarter's  rent ;  and  it  shall  not 
be  competent  to  the  pllrchaser  to  show  that  there  has  been,  at 
any  time  previous  to  the  completion  of  the  purchase,  a  breach 
of  eitfier  or  any  of  the  covenants  in  the  lease ;  and  the  purchaser 
shall  not  be  entitled  to  the  production  of,  or  to  inquire  into,  or 
to  take  any  objections  to,  the  title  to  the  premises  prior  to  &ie  lease 
by  which  ihe premises  are  held;  nor  shall  the  purchaser  be  entitled 
to  object  to  the  title  by  reason  of  the  premises  being  held  by  an 
underlease,  or  to  require  any  indemnity  against  the  rent  and 
covenants  in  any  superior  lease  or  leases  relative  to  the  pro« 
perty. 

6.  "  All  objections,  queries,  and  requisitions,  relating  to  the 
title,  or  otherwise,  shall  be  delivered,  in  writing,  within  four  days 
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after  the  delivery  of  the  abstract,  or  otherwise  the  purchaser 
shall  be  deemed  and  considered  to  have  accepted  the  title  and  to 
have  waived  all  objections  thereto,  and  time  shall  be  conndered 
as  the  essence  of  the  contract  for  the  puxpdse  of  this  condition. 

7.  "  That,  upon  payment  of  the  remainder  of  the  purchase 
money  according  to  the  fourth  and  fifth  conditions,  the  purchaser 
shall  be  entitled  to  an  assignment  of  the  premises,  to  be  prepared 
at  his  expense,  by  his  own  solicitor. 

8.  "  That,  if  the  purchaser  shall  neglect  or  fiiil  to  comply  with 
the  above  conditions,  the  deposit-money  shall  be  actually  for- 
feited to  the  vendor,  who  shdl  be  at  full  liberty  to  re-sell  the 
premises  either  by  public  auction  or  by  private  contract,  and  the 
deficiency  (if  any)  occasioned  by  such  second  sale,  together  with 
all  expenses  attending  the  same,  shall,  immediately  after  such 

second  sale,  be  made  good  to  vendor  bjr  the  defaulter  at 
[^558]    this  present  sale ;  and,  in  case  of  *noil-payment  of  the 

same,  the  whole  thereof  shall  be  recoverable  by  the 
vendor  as  and  for  liquid^d  damages ;  and  it  shall  not  be  neces^ 
sary  previously  to  tender  an  assignment  to  the  purchaser." 

At  the  auction  the  defendant,  Mapp,  was  declared  the  pur- 
chaser of  the  premises  at  the  price  of  £4120.  He  paid  his  de* 
posit- and  signed  an  agreement  pursuant  to  the  third  condition 
of  sale.  On  the  27th  October,  1846,  the  plaintifib'  solicitors  de- 
livered to  the  defendant's  solicitors  an  abstract  of  the  plaintiff! 
title. 

The  abstract  commenced  with  the  lease  under  which  the  testa* 
tor  held  the  property ;  which  was  stated  to  be  an  indentdto  of 
lease  bearing  date  the  19th  August,  1889,  and  made  between 
Thomas  Dore  of  the  one  part,  and  Bobert  Seaton  of  the  other 
part,  whereby,  in  consideration  of  £2400  and  the  rents  and  cove- 
nants therein  reserved  and  contained,  Dpr^  demised  the  property 
to  Seaton,  his  executors,  &c.,  for  the  term  of  forty-five  years, 
firotn  the  24th  June  then  last  past.  And  it  was  stated  that  the, 
lease  contained  a  covenant  ofi  the  part  of  Seaton  to  insure,  or 
cause  to  be  insured,  and  during  the  whole  of  the  said  term  there- 
by granted  to  keep  insured,  fi*om  less  or  damage  by  firey  in  some. 
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reputable  office  or  offioA  of  insuraadb  ia  London  or  Westminster, 
all  the  erections  and  buildings  on  the  said  premises,  in  t^o-thirds 
at  the  least  of  the  whole  or  full  value  of  such  erections  and 
buildings,  in  the  joint  names  of  Charles,  Lord  Southampton,  an 
infant,  or  his  guardian,  during  his  minority,  or  the  person  or 
persons  for  the  time  being  entitled  to  the  freehold  or  inheritance 
of  the  said  premises,  Joseph  Oander  of  Camberwell,  in  the  county 
of  Surrey,  Oentleman,  the  said  Thomas  Dore,  his  executors,  ad- 
ministrators, or  assigns,  and  the  said  Bobert  Seaton,  his  executors, 
administrators,  or  assigns. 

On  the  31st  October,  the  plainti&'  solicitors  received  from  the 
defendant's  solicitors,  a  letter,  containing  certain  requi- 
ations  *as  to  the  title :  two  of  which  were  acceded  to  [*669} 
on  the  part  of  the  plainti£b.  The  other,  which  was  not 
acceded  to,  was  as  follows: — "The  vendors,  having  had  know* 
ledge,  or  the  means  of  ascertaining,  whether  or  not  the  covenants 
in  the  underlease,  especially  the  covenant  as  to  insurance,  are 
similar  to,  or  in  accordance  with,  those  contained  in  the  original 
lease,  that  &ic%  (if  such  be  the  fiu^t^)  must  be  shown  by  the  pro- 
duction of  the  original  lease." 

On  the  1st  of  November  the  plaintiff's  solicitors  wrote  to  the 
defendant's  solicitors  as  follows: — *'The  purchaser  is  precluded 
by  the  fiflh  condition  of  sale  from  making  this  requisition ;  but 
under  protest,  and  with  a  view  to  satisfy  the  purchaser's  solicitors 
we  have  procured  the  superior  lease  which  may  be  inspected  at 
our  office  between  ten  and  one  o'clock  on  Monday  next.  The 
vendors  will  be  prepared  to  give  posssession  of  the  premises  on 
Tuesday  the  4th  of  November  instant 

On  the  Srd  November,  a  derk  of  the  defendant's  solicitors  at-^ 
tended  at  thtf  office  of  the  plaintifEs'  solicitors,  and  looked  at  the 
ori^nal  lease;  which  was  a  lease  dated  the  26th  April,  1822, 
from  Charles  Turner,  toBichard  Lunn,  and  which  became  vested 
by  mesne  assignments  in  Thomas  Dore.  The  clerk  after  per- 
using the  deed,  went  away,  but  returned  on  the  same  day,  and 
ixisisted  Uiat  the  title  was  objectionable,  by  reason,  that^  in  the 
kase  of  the  25th  April,  1822,  was  contained  a  covenant  on  the 
part  of  Lunn,  to  insure  du»  premises  in  the  joint  names  of  Lord 
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Southampton,  or  the .  person 'or  persons  for  the  time  being  enti- 
tled to  the  freehold  or  inheritance  of  the  premises,  the  said 
Charles  Turner,  his  executors,  administrators,  or  assigns,  and  the 
said  R  Lunn,  his  executors,  administrators,  or  as^gns :  whereas 
the  existing  policy  had  been  effected  in  the  joint  names  of  Lord 
Southampton,  Joseph  G-ander,  Thomas  Dore,  and  Bobert  Seaton. 

On  the  ,4th  November,  which  was  the  day  fixed  for  complet- 
ing the  contract,  the  parties  having  met,  the  plaintifEs' 
[♦560]  *solicitors,  without  prejudice  to  their  'right  of  insisting 
on  their  title  as  it  stood,  produced  a  memorandum  signed 
by  WUliam  Tringham,  in  whom  the  freehold  and  inheritance  of 
the  premises  was  then  vested,  whereby  he  expressed  his  appro- 
bation of  the  existing  policy,  and  waived  any  previous  irregu* 
larity  in  respect  of  such  insurance.  They  at  the  same  time  of* 
fered  to  procure  a  like  memorandum  from  Grander,  whom  they 
alleged  to  be  the  '*  assign"  of  all  the  estate  and  interest  of  Charles 
Turner  in  the  premises.  The  opposite  party,  however,  refused 
to  proceed  with  the  purchase  on  these  terms,  and,  on  the  follow- 
ing day,  wrote  to  the  plaintiflfe'  solicitors  as  follows : — "  Dear 
Sirs, — ^The  Dublin  Castle. — The  title  to  these  premises  not  hav- 
ing been  satisfactorily  shown  yesterday  when  possession  was  to 
have  been  given;  we  request  you  to  take  notice  that  the  contract 
is  now  to  be  considered  as  rescinded,  and  that  we  shall,  on  behalf 
of  Mr.  Mapp,  require  the  return  of  the  deposit  with  interest  and 
costs." 

The  plaintiff*  solicitors  afterwards  sent  a  more  full  memoran*< 
dum,  signed  by  Tringham,  to  the  same  efifect  as  before,  and  also 
the  form  of  a  similar  memorandum  to  be  signed  by  GiCnder. 
The  defendant  Mapp,  however,  remaining  immovable,  the  present 
bill  was  filed  against  him,  to  compel  the  specific  performance  of 
the  contract  of  the  21st  October  and  against  the  auctioneer,  John 
Walker,  to  restrain  him  from  paying  the  deposit  to  any  person 
or  persons  other  than  the  plaintiffs. 

The  defendant  Mapp,  by  his  answer,  stated,  that  it  appeared, 
by  the  abstract,  and  he  believed  the  feet  to  be,  that  the  deriva- 
tive lease  of  the  19th  August,  1889,  contained  a  covenant  for 
the  production  of  the  superior  lease  o£the  25th  April,  1822,  and 
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diat  thereby  the  plaiatijEb  had  the  means  ia  their  power  of  ascerp 
taiDing  whether  or  oot  the  coyenants  in  the  derivative  lease  were 
in  accordance  with  the  oorresponding  covenants  contained  in  the 
superior  lease ;  and  be  submitted  that  it  ought  to  have  ap- 
peared, *either  by  the  particulars  of  sale,  or  by  the  ab-  [*561] 
stract,  whether  the  covenants  for  insurance  in  each  lease 
were  in  accordance  with  each  other,  so  as  to  enable  the  defendant, 
or  his  solicitors,  to  ascertain^  whether  or  not  the  apparent  title  of 
the  plaintifi^  under  under  the  lease  of  the  19th  August,  1839, 
was  liable  to  be  defeated  on  account  of  any  breach  of  the  cove- 
nants in  the  superior  lease.  And  he  submitted,  that^  by  veason 
of  the  variance  between  the  covehants  for  insurance  contained 
in  each  lease,  a  forfeiture  had  been  incurred,  or  the  proviso  for 
re-entry  contained  in  the  superior  lease  ha4  cotne  into  operation ; 
tod  that  such  objection,  which  had  been  taken  in  due  time, 
namely  on  the  8rd  November,  was  not  removed  by  the  mere  pro- 
duction of  the  memorandum  signed  by  W.  Tringham  at  the  time 
of  completing  the  purchase.  He  also  alleged,  that  the  value  of 
the  premises  depended  on  there  being  no  suspension  of  the 
business,  and  on  the  possession  being  transferred  at  once  to 
the  defendant  as  purchaser ;  so  that  the  time  for  the  oomple- 
tion  of  the  contract  was,  from  the  nature  of  the  property,  and 
with  reference  to  tlie  representation  contained  in  the  particular 
of  sale,  that  the  premises  were  to  be  sold  '*  with  possession,"  of 
the  essence  of  the  contract  And  he  insisted  that  the  plaintifb, 
having  failed  to  show  a  good  title  on  or  before  the  4th  Novem- 
ber, 1846,  and  the  defendant^  by  his  solicitors,  having  on  the  fol- 
lowing day,  actually  rescinded  the  contract,  the  same  was  no 
longer  subsisting. 
The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  FreeUvBg^  having  opened  the  case  for  the 
plaintiJSb — 

7^  Vicfi-ChanceOor  inquired,  whether  the  plaintifb'  counsel 
desired  the  opinion  ofa  court  of  law  upon  the  meaning,  of  the 
word  "  assigns"  contained  in  the  covenants  for  insurance. 
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X*562]  *Tbe  pUintiffi'  counsel  replied  in  the  n^atire.  They 
then  contended,  first,  that  under  the  fifth  condition  of  sale 
the  purchaser  was  precluded  from  taking  any  ol:g  ection  to  the  plain* 
ti£&'  title  upon  any  ground  existing  previously  to  the  lease  of 
August,  1839,  that  being  the  lease  intended  by  the  word  *^  lelise" 
in  the  fifth  condition.  And  upon  this  point  they  cited  WittmaU 
V.  Wilkin8<my{a)  Spratt  v.  Jeffrey^fji)  Frem/t  v.  Wrighi^i^  Duke  ▼. 
BameUf{d)  and  QUieU  v.  CbrreB,{e)  Secondly,  that  time  was  not 
of  the  essence  of  the  contract ;  that  the  plaintifb  were  still  at 
liberty  to  make  good  their  title,  if  neciBSsary ;  and  that  if  the  title 
proved  good,  the  purchaser  could  not  complain  of  the  trade  su£ 
fering  injury  by  reason  of  the  delay  arising  fiom  his  objections : 
Daking  v.  Cope,{g) 

Mr.  Lhyd  and  Mr.  WAstety  for  ihe  defendant^  were  stopped 
by  the  Court 

Ths  Yice-Chai^ cellor.-^!  do  not  greatly  adnure  the  case? 
on  either  side ;  but  I  think,  and  have  always  thought,  that  when 
a  vendor  sells  property  under  stipulations  which  are  against 
common  right,  and  place  the  purchaser  in  a  position  less  advan- 
tageous than  that  in  which  he  otherwise  would  be,  it  is  incum- 
bent on  the  vendor  to  express  himself  with  reasonable  clearness; 
if  he  uses  expressions  reasonably  capable  of  misconstruction,  if 
he  uses  ambigious  words,  the  purchaser  may  generally  constr,ue 
them  in  the  manner  most  advantageous  to  himself. 

Looking  at  the  fifth  condition  of  sale,  I  am  unable  to  say 
what  is  the  meaning  of  the  expression  "  lease  by  which  the  pre- 
mises are  held."  The  word  '*  lease"  may  be  construed 
[*56S]  differently  by  different  pertons.  I  think,  as  that  *word 
is  here  used,  that  there  is  sufficient  to  raise  a  doubt,  a 
question^  I  think  that,  as  between  vendor  and  purchaser,  the 
purchaser  has  a  right  to  construe  it  as  meaning  something  elser 

(a)  6  B.  i  C.  606.  (()  10  B.  &  0.  249. 

.    (c)41Cadd.364.  (<Q  ilnte.  p.  337. 

(e)3  Y.aC.'a3;4l£.&W.'734.         (^)  2  Bon.  170. 
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than  it  meant  when  used  four  times  before  in  the  same  conditions 
of  sale ;  as  meaning,  in  short,  what  he  has  construed  it  to  mean, 
the  original  lease.  I  do  not  saj  that  absolutely  it  should  be  so 
construed,  but  that  the  puxchaser  has  a  right  to  construe  it  so 
for  the  present  purpose. 

*  As  to  the  effect  of  that  lease,  I  am  not  asked  to  send  a  case  to 
law^  Kot  being  asjsed  to  do  so,  I  must  hold  the  title  far  too 
doubtful  to  force  it  on  a  purchaser. 

Taking  the  purchaser  as  entitled  to  construe  the  fifth  condi- 
tion of  sale  ift  the  way  that  I  have  mentioned,  the  firs^  question 
is,  whether  the  title  was,  on  or  before  the  4th  November,  cleared 
of  this  objection.  The  purchaser  had  a  right  to  say,  that  a  cer- 
tain covenant  had  before  that  time  been  broken,  and  that  its 
breach  had  given  a  right  to  certain  persons  to  bring  an  action. 
There  are  two  persons  to  whom  that  obseiTation  applies,  Gan* 
der  and  Tringham;  and,  notwithstanding  the  words  at  the  end 
of  the  fifth  condition  of  sale,  it  appears  to  me  that  the  puirchaser 
had  a  right  to  say,  that  on  the  4th  November  the  title  was  not 
proved. 

The.  next  question  is,  whether,  the  title  not  being  shown  by 
that  day,  the  purchaser  had  a  right  to  resciiid  the  contract  I 
am  of  opinion  that  there  is  a  union  of  two  grounds  \ipon  which 
the  Court  ought  so  to  hold. 

'  First)  the  property  was  of  such  a  nature  as  to  render  it  ne- 
cessary for  the  purchaser  to  have  early  possession  in  order  to 
commence  the  trade ;  that^  I  think,  must  be  taken  to  have  been 
his  object  in  purchasing  a  house  of  this  description.  On  that 
.ground,  therefore,  if  ever  there  was  a  case  in  which  the  Court 
would  be  disposed  to  hold  the  vendors  to  the  strict  performance 
of  the  contract^  this  is  such  a  case. 

But  that  is  not  all ;  the  vendors  have  guaided  them-' 
selves  *by  these  two  stipulations:  first, — "All  objeo-  £*664] 
tions,  queries,  and  requisitions  relating  to  the  title  or 
otherwise^  shall  be  delivered,  in  writing  within  four  days  afi^r 
the  delivery  of  the  abstract ;  or  otherwise,  the  purchaser  shall 
be  deemed  and  considered  to  have  accepted  the  title,  and  to 
have  waived  all  objections  thereto;"   and  secondly, — "Time 
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shall  be  considered  as  the  essence  of  the  contract  for  the  porposo 
pf  this  condition."  Vendors,  no  doubt,  have  a  right  to  guard 
themselves  in  this  manner ;  and  if  purchasers  wDl,  in  fiEivor  of 
them,  consent  to  be  bound  by  such  conditions,  thej  must  be 
held  liable  to  the  consequences.  But  vendors  who  so  act  can* 
not  fiEurly  complain  of  being  held  strictly  to  the  conditions  them- 
selves. The  same  remark  applies  to  the  eighth  condition  of 
sale. 

-  The  plaintiff's  proposition  is,  that  the  purchaser  shall  be  held 
by  a  cajole,  and  the  vendors  by  a  skein  of  siUL  I  asn  of 
opinion  that  the  bill  must  be  dismissed. 


AtTOBNEY-GeNKRAL  v.  GARDNER.(a) 

1846 :  April  22Dd. 

Where  a  cauae  ia  set  down  upon  an  objection  for  want  of  partiefl^  the  del^ndaiit 
beg^na. 

The  cause  was  set  down  for  hearing  upon  an  objection:  for 
want  of  parties. 

Mr.  BoU  submitted,  that  the  plaintiff  had  a  right  to  b^in,  and 
mentioned  Brodstock  v.  WhaUey.^b) 

The  Vioe-Chancellob  said,  that  the  course  which  he  had 
taken,  unless  it  was  otherwise  arranged  between  the  parties, 
was  to  allow  the  defendant  to  begin.(c) 

(a)  Ex  rdatioM  J£t.  Allnnlt  (p)  6  Beav.  461;  see  Bep.  i  Gottenham,  6t. 

(c)  See  2  Y.  &  0.  0.  a  610 
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*A8HX0N  v.  Dalton.  [*585] 

1846:  April  29th. 

A  deposit  of  title  dseda  prima  facie  creates  an  equitable  mortgage  upon  the  whole 
property  comprised  in  them. 

A  debtor  deposited  his  title  deeds  with  his  creditor  until  such  time  as  his  account 
should  not  exceed  £100,  at  which  time  they  were  to  be  restored  to  him.  The 
debtor  died  indebted  to  the  creditor  in  £274: — Held,  that  the  creditor's  lien  ex- 
tended to  the  whole  £274. 

Quoere^  whether  the  deposit  of  title  deeds,  without  a  legal  security,  will  make  a  debt 
bear  interest  which  does  not  in  its  nature  bear  interest? 

Philip  Peacock,  beiog  indebted  to  John  Ashton  in  upwards 
of  £200,  for  goods  sold  and  delivered,  deposited  with  him  on  the 
13th  August,  1827,  the  title-deeds  of  property  of  which  he, 
Peacock,  was  seised  in  fee,  consisting  of  three  messuages,  with 
the'appurtenancesf,  in  the  town  of  Huntingdon.  The  messuages 
had  originally  consisted  of  one  house ;  but  in  1815,  when  Pea- 
cock purchased  them,  thej  were  divided  into  three,  and  Peacock 
thenceforth  lived  in  one  of  them. 

At  the  time  of  the  deposit,  a  memorandum  was  signed  by 
Peacock  as  fellows : — 

"  I  do  hereby  agree,  that  the  writings  of  my  own  dwelling- 
house,  with  the  title*deeds  thereunto  belonging,  remain  in  the 
possession  of  Mr.  John  Ashton,  St  Ives',  draper,  till  such  time 
as  my  account  due  to  him  for  goods  does  not  exceed  the  sum  of 
one  hundred  pounds;  at  which  time  they  shall  be  restored  to 
me  free  from  any  expenses.  Witness  my  hand,  thi&  18th  day 
of  August,  1827. 

"  Philip  Peacock." 

During  the  life  of  Peacock,  the  amount  was  not  reduced  to 
£100 ;  and,  at  the  time  of  his  death,  he  was  indebted  to  Ashton 
in  the  sum  of  2742.  9^.  9d 

Peacock  died  in  1827,  and  Ashton  in  1883. 

The  bill  was  iSled  by  the  univeisal  devisee  and.  executrix  of 

Vol.  n.  67 
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ABhton  against  the  devisee  for  life  and  in&nt  heir-at-law  of 
James  P.  Peacock,  who  was  the  eldest  son  and  heir  at-law  of 
Philip  Peacock,  for  the  purpose  of  establishing  the  mortgage, 
and  for  a  sale. 

Mr.  BiuseUsjid  Mr.  W,  MUne^  for  the  plaintiff. 

[*566]  *Mr.  Wigram  and  Mr.  Pitman,  for  the  defendants^ 
contended,  first,  that  the  memorandum  gave  a  lien  only 
tm  the  deeds  mentioned  in  it,  and  not  on  the  lands ;  secondly, 
that,  if  it  gave  a  lien  on  any  of  the  lands,  it  only  affected  the 
dwelling-honse  and  appurtenances ;  thirdly,  that  the  security 
was  only  for  the  excess  beyond  £100* 

Mr.  BussdL'^'Fiist.  An  agreenrent  to  deposit  title-deeds 
merely,  does  not  give  a  mere  lien  on  the  deeds:  Peter  v.  Rus' 
selL{a)  Secondly.  The  words  "  writings  of  my  own  dwelling- 
house"  are  only  a  general  description  of  the  deeds.  Thirdly. 
As  the  debt  was  not  reduced  below  £100  at  the  testator's  death, 
the  Hen  subsists  for  the  whole  sum  due. 

The  Vice-Chak^cellor. — Prima  faciei  the  deposit  of  deeds 
by  a  debtor  constitutes  what,  in  familiar  language,  is  called  an 
equitable  mortgage,  upon  the  whole  of  the  property  comprised 
in  them.[l]  Such  a  prima  facie  case  being  made  it  lies  upon 
those  who  deny  it  to  prove  the  deniaL    That  is  attempted  to  be 

(a)  1  Eq.  Ga.  Ab.  32, 

■ I 

[1]  In  the  state  of  New  York  it  has  been  held  that  a  deposit  of  title  deeds,  upon  ' 

a  loan  or  adrance  of  money,  creates  an  equitable  mortgage.  BockweU  v,  BMy,  2 
Sand£  Oh.  R.  12. 

So  too  in  South  Carolina,  Webh  v.  Usher^  2  HaVs  Oh.  B.  166. 

So  too  in  Mississippi,  Y^HUama  r.  Strattony  10  Smedes  and  Karah.  418,  426. 

In  Pennsylvania  it  was  at  one  time  said  that  an  equitable  mortgage  might  be 
created  by  parol  or  by  written  agreement.  Bickert  y.  ifadetrOt  1  Bawle,  325,  327. 
In  Bowers  ▼.  Oyster^  2  Pen.  k  Watts,  the  court  held,  that  there  could  be  no  such 
thing  as  a  valid  and  efficacious  mortgage  by  parol^  and  in  Shiiz  ▼.  JH^Mbaehf  S 
Barr,  233,  it  was  h^d,  that  an  equitable  mortgage,  by  delivery  of  title  deeds^  was 


I 


OASES  IN  CHANCERY.  666 


•    1846.— -Ashton  v.  Dalton. 


done  in  this  case  by  the  form  of  the  document.  The  words  are, 
"  writings  of  my  own  dwelling-house,"  and  so  on.     "  Writing" 

not  good  in  that  8tate»  on  the  ground  that  It  wba  nothing  mone  than  a  jnuoI  noct- 
gage  The  court  in  the  latter  case  said:  *'  Whether  considered  as  a  conveyance  of 
land,  as  it  may  ultimately  prove  to  be,  or  as  a  iien  on  Luids,  wbich  is  its  ordinary 
state,  a  parol  mortgage  is  contrary  to  the  spirit  of  our  legislation  in  the  Statute  of 
Frauds,  and  acts  for  the  recording  of  cnortgages,  and  kr  entering  up  liens  for 
public  information,  and  to  the  uniform  current  of  decisions  on  these  subjects  in 
Pennsylvania." 

It  is  now  well  settled  in  England,  that  if  a  debtor  deposits  his  title  deeds  <to  an 
estate  with  a  creditor,  as  security  for  an  antecedent  debt»  or  upon  a  flresh  loan  of 
money,  it  is  a  valid  agreement  for  a  mortgage  between  the  parties,  and  is  not  within 
the  Statute  of  Frauds.  JRussdl  y.  BuaaeU,  I  Bro.  Ch.  R.  269 ;  Ex  parte  Coming,  9 
Ve&  116;  B^ch  y,  EOames,  2  Anst  R.  427;  Sx  parte  Mowm^ord,  14  YeB,  606; 
Ex  parte  Langston^  17  Yes.  228;  Path  v.  'SmUhf  2  MyL  &  Keen,  417  ;  Keyes  t. 
WiUiama,  3  T.  A  Coll  55. 

In  the  case  last  cited  Lord  Abinger  said :  '*  The  doctrine  of  equitable  mortgages 
has  been  said  to  be  an  invasion  of  the  Statute  •of  Frauds,  and  no  doubt  there  was 
great  difficulty  in  knowing  how  to  deal  with  deposit  of  deeds  by  way  of  security  after 
the  passing  of  the  statute.  But,  in  my  opinion,  that  statute  was  never  meant  tQ 
affect  the  traneactton  of  a  man  borrowing  money  and  depositing  his  title  deeds  as  a 
pledge  of  payment  A  court  of  law  could  not  assist  such  a  partgr  to  recover  haok 
his  title  deeds  in  an  action  of  troyer;  the  answer  to  such  an  action  bemg^  that  the 
title  deeds  were  pledged  for  a  sum  of  money,  and  that  till  the  money  is  repaid  the 
party  has  no  right  to  them.  So  if  the  party  came  into  equity  for  relief  he  would 
be  told,  that  before  he  sought  equity  he  must  do  equity,  by  repaying  the  money  in 
consideration  for  which  the  deeds  have  been  lodged  in  the  other  party's  hands.  The 
doclribe  of  equitable  mortgages,  therefore,  appears  to  have  arisen  from  the  necessity 
of  the  case.  It  may,  however,  in  many  cases,  operate  to  useful  purposes,  and  is 
certainly  not  injurious  to  commerce.  In  commercial  transactions  it  majr  bie  fre- 
quently necessary  to  raise  money  on  a  sudden,  before  an  opportunity  can  be  a^ 
forded  of  investigating  the  title  deeds  and  preparing  the  mortgage.  Expediency, 
therefore,  as  well  as  necessity,  has  contributed  to  establish  the  general  doctrine 
although  it  may  not  altogether  be  in  ^oonsisteacy  with  the  statute.  The  question 
here  is,  whether  the  circumstances  under  which  these  deeds  were  deposited  lead 
to  any  distinction  between  this  case  and  ethers  vHrfch  hate  been  decided  on  the 
general  doctrina  .  It  has  been  ably  argued  for  the  defendant,  that  the  circumstance 
of  the  deeds  having  been  deposited,  not  as  a  present  security,  but  with  a  view  to  a 
fliture  security,  gives  rise  to  such  a  distinction.  Oertainly,  if  i>eibre  the  money  was 
advanced  the  deeds  hod  been  deposited  with  a  view  to  prepoie  a  ftiture  mortgage, 
such  transaction  could  not  be  considered  as  an  equitable  mortgage  by  deposit  <But 
it  is  otherwise  where  there  is  a  present  fedvanoe,  and.  the  deeds  are  deposited  under 
a  promise  to  forbear  suing,  although  they  mi^  be  deposited  only  for  the  purpose  of 
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is  a  large  word ;  "  title-deeds"  is  of  less  extent  The  word 
"  writings"  includes   "  title-deeds."    But   he  goes  on  to  say, 

preparing  a  ^toxe  mortgage.  In  sncfa  case  tha  deeds  are  given  In  [as]  part  of  the 
security,  and  become  pledged  fiom  the  very  nature  of  the  transaction.'^ 

In  Vanmekr  v.  McFaddin^  (8  B.  ICon.  K,)  the  court  said:  "The  doctrine  of  im- 
plied liens,  founded  on  a  deposit  of  title  deeds  to  an  estate,  made  bjr  a  debtor  to  a 
creditor,  as  a  security  for  an  antecedent  debt,  or  upon  a  loan  of  money,  although 
feirly  established  in  England,  has  of  late  years  been  received  even  there  with  con- 
siderable hesitation  and  disapprobation,  and  a  disposition  has  been  strongly  evinced 
not  to  enlarge  its  operation.  We  are  strongly  inclined  to  the  opinion,  that  the  mere 
deposit  of  title  deeds  should  not  be  regarded  in  this  state  (Kentucky)  as  constituting 
any  lien  upon  real  estate.  If  permitted  to  have  this  effect,  an  interest  in  landed 
property  is  created  by  the  contract  of  the  parties,  not  reduced  to  writing,  in  direct 
violation  of  the  Statute  of  Frauds.  The  doctrin^  no  doubt,  had  its  origin  in  Eng^ 
land  in  the  fiuit,  that  the  possession  of  the  title  deeds  was  neoeesaiy  to  the  assertion 
of  right  to  real  estate;  and  the  debtor,  havhig  made  a  deposit  of  his  evidences  of 
title  with  his  creditor  as  a  security,  could  not  regain,  by  an  action  at  law,  the  poe- 
session  of  them  untQ  he  had  paid  the  money,  to  secure  which  they  were  pledged. 
If  he  made  application  to  a  court  of  equity  for  reliei|  he  came  under  the  operation 
of  the  equitable  rule— that  he  that  asks  equity  must  do  equi^ ;  And,  ocKisequently, 
was  compelled  to  repay  the  money  in  consideration  of  which  the  deeds  bad  been 
pledged  before  he  could  obtain  a  decree  for  their  restitution.  Under  our  registfy 
laws,  however,  the  mere  possession  of  the  title  deeds  is  of  no  real  importance  to  the 
owner  of  the  estate ;  he  can  procure  office  copies  and  use  them,  without  aocountiDg 
Ibr  the.  absence  of  the  original  deed,  and  that  necessity  which  gives  rise  to  this  doc- 
trine of  implied  or  equitable  liens  having  no  existence  here^  the  doctrine  itself  would 
be  difficult  to  be  maintained,  either  upon  the  ground  of  principleor  of  public  policy." 
The  decision  in  this  case  however  bemg  iihiter  didOf  may  not  be  deemed  as  ooneh»- 
sive  upon  this  question  in  that  state. 

*'  It  is,  no  doubt,  true^- that  although  this  doctri&e  of  equitable  liens,  by  a  deposit 
of  title  deeds,  has  been  established  In  England,  it  is  equally  true  that  it  has  been 
received  with  no  small  hesitation  and  disapprobation,  and  a  disposition  has  been 
evinced  not  to  enlarge  itsx>pentions.  Lord  Eldon,  in  Ex  part*  HoAgk^  said :  **The 
case  Q^BmM  v.  AmmQ;  is  a  decision  mudi  to  be  lamented :  thatt  a  mere  deposit 
of  deeds  shall  be  considered  as  an  agreement  to  make  a  mortgage.  The  dedaion 
has  led  to  discussion  upon  the  truth  and  probability  of  evidence,  which  the  very 
object  of  the  Statute  of  l^uds  was  entirely  to  exdnde.  *  *  *  The  rule  (I  repeat 
my  regret  that  it  was  ever  eMablished)  calls  upon  the  oouii  to  dedde,  upon  paro? 
evidence,  what  is  the  meaning  of  the  deposit,  which,  independent  of  the  Statute  of 
IVauds,  ought  tiways  to  be  in  writing.  Stilly  after  that  dedaion,  we  must  engage 
with  that  difficulty."  Shr  William  Grant,  master  of  the  rolla^  hi  Jihma  v.  WtBanacfik, 
(12  Ves.  197,)  held,  that  the  cases  which  hAve  held  the  deposit  of  deeds  to  consti- 
tnte  a  mortgage,  had  always  appeared  to  Urn  to  rest  upcm  very  unsatisfodofy 
grounds.    He  said:  "  If  any  act  appeared,  so  unerringly  speaking  its  purpose^  that 
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*^  with  the  title-deeds."  I  think  that  the  intention  of  the  partieB 
is  not  disappointed  by  this  loose  instrument.  The  lien  must  be 
held  to  extend  to  the  whole  title-deeds,  and  all  lands  included 
in  those  title-deeds. 

The  next  question  is,  for  what  amount  the  lien  must  be  held 
to  subsist  I  am  of  opinion,  that,  if,  immediately  before  the 
d6ath  of  Peacock,  the  debt  was  reduced  below  £100,  there  was 
no  lien ;  but  if  at  that  time  it  exceeded  lOOi  there  was  a  lien 
for  the  whole^the  lOOt  as  well  as  the  rest 

*  With  regard  to  the  question  of  interest,  I  have  some    [*567] 
doubt    The  original  debt  did  not,  in  its  nature,  bear 
interest    Will  the  mere  deposit  of  title-deeds|  without  a  legal 


a  coTUt  oould  infer  and  execute  such  purpose  without  the  aid  of  any  extrinsic  testi- 
mony, a  written  declaration  of  the  purpose  might  appear  to  be  altogether  super- 
fluous. But  the  mere  fiict  that  the  title  deeds  of  one  man^a  estate  are  found  in 
the  possession  of  another,  is  not  of  this  dospription.  It  is  a  fiict  that  may  exist 
without  any  coutraet  whatever;  or  it  pay  result-^m  a  contract  of  which  it  doee 
not  in  any  degree  discover  the  particulars  and  details.  If  for  these  we  are  to  resort 
to  parol  testimony,  the  effect  to  be  given  to  the  jx)S8e8sion  depends  not  on  any 
inference^  which  it  of  itself  affords;  but  on  the  evidence  by  which  the  nature  and 
ihe  object  of  such  possession  ritaU  have  been  ascertained,  and  how  can  that  evi- 
dence be  let  in  consistently  with  the  Statute  of  Frauda  In  the  case  of  Suasdl  v. 
BusaeUf  an  issue  was  directed  to  try  with  what  intention  the  lease  was  delivered. 
The  fact  of  delivery  was  to  have  no  operation  till  the  purpose  of  the  delivery  should 
be  ascertained.  So  that  whether  an  interest  in  land  did  or  did  not  pass,  was  to 
depend  on  the  testimony  of  witnesses.  I  do  not  see  why  there  should  be  such  a 
disposition  tq  relieve  parties  Aom  the  necessity  of  attending,  to  the  requisitions  of 
the  statute.  There  is  no  case  where  a  man  is  willing  to  part  with  his  title  deeds, 
in  which  he  would  not  also  be  ready  to  sign  a  memorandum  of  two  lines,  specifying 
the  purpose  for  which  he  had  parted  with  them.  By  dispensing  with  any  written 
evidence  of  the  contrsct,  an  opening  is  left  for  all  the  fraud  and  perjury  the  statute 
was  calculated  to  exclude.  However,  notwithstanding  my  doubts  concerning  the 
principle  of  the  cases  to  which  I  have  been  alluding,  I  may  think  myself  bound  to 
follow  them  as  fio*  as  they  have  gone,  but  I  feel  no  disposition  to  go  beyond  them. 
Where  the  deposit  is  made  at  the  same  time  that  money  is  advanced,  there  is  little 
to  be  supplied  with  reference  to  the  nature  of  the  agreement  It  is  obvious  that 
the  purpose  of  the  deposit  must  be  to  secure  the  repayment  of  the  money ;  the 
connection  is  not  so  direct  between  a  debt  antecedently  due  and  a  subsequent  de- 
posit nor  is  the  inference  so  plain."  See  also  JBeparlB  Oomingt  9  Yes.  116;  Sx 
foirta  Kemingtonf  2  Yes.  ii  B.  83;  SxparU  Gomb,  17  Yea.  369;  &^part$  WhioirMd^ 
19  YesL  209. 
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fleciirity,  make  a  debt  bear  interest  which  does  not  in  its  nature 
bear  interest  ? 

Plaintiff's  counsel  then  addressed  themselves  to  this  last  pointy 
but  it  became  unnecessaiy  to  decide  it. 

Dedare,  that  the  lien  of  the  plaintiff  ceeated  hy  the  deposit  and  memorandam  of 
deposit  in  the  pleadings  mentioned,  extends  to  the  whole  of  the  messuages,  &c., 
comprised  in  the  writings  and  title-deeds  in  the  memorandum  mentioned  or  re- 
ferred ta  And  declare,  that  the  arrangement  entered  into  bjr  the  parties  to  the 
following  eflM;,  namelj,  that  the  whole  estate  shall  be  sold,  and  the  purchsse- 
monejr  applied  as  follows.:  Ist,  in  payment  of  the  expenses  of  the  sale  ol  making 
out  the  title  and  completing  the  purchase;  2ndl7,  in  payment  of  principal  and  in- 
terest due  to  [the  mortgageea  of  the  other  two  houses  ;](a)  3rdly,  in  payment  of  the 
plaintiff's  and  defendant's  costs,  as  between  solidcor  and  client,  (and,  if  not  suffi- 
cient to  coyer  the  whole,  each  solicitor  to  be  paid  ^pari passu;)  4thly,  in  payment 
of  the  sum  of  £80  to  the  plaintiff  in  fbll  of  her  demand-^is  fot  the  benefit  of  the 
defendant,  {ihs  dariseefor  l(^)  and  the  defendant,  {the  infant;)  and  all  parties,  by 
their  counsel,  requesting  the  decree,  let  the  said  arrangement  be  carried  into 
effect  ♦  •  •  •  • 


{*5683  ^Sanders  v.  Bichakds. 

1846:  May  6th. 

An  equitable  mortgagee  having  taken  flrom  the  administratrix  of  the  mortgagor  a 
legal  mortgage,  containing  a  power  of  sale,  and  having  filed  his  bill  to  enforce 
apedflc  peiiormanoe  of  a  contract  for  sale  under  the  power,  the  Ck>urt  declined 
to  entertain  the  suit,  in  the  absence  of  the  administratrix  and  the  parties  bene- 
ficially interested  under  the  mortgagor. 

Thoicas  Baddon,  being  possessed  of  a  lease  under  the  Dean 
and  Chapter  of  Exeter,  fi>r  the  residue  of  a  term  of  thirty-one 
years,  on  the  27th  November,  1886,  (at  which  time  about  eight 
years  of  the  lease  had  expired,)  borrowed  of  the  plaintifi^  the 
sum  of  £200,  and,  for  securing  the  repayment  of  that  sum,  with 
interest,  gave  the  plaintifib  his  promissory  note,  and  depomted 
with  them  the  lease.    He,  at  the  same  time,  agreed  with  the 

(a)  The  &ct  was,  though  it  did  not  appear  in  evidence,  that  PeiGux)dc  had  mort- 
gaged the  two  houses  which  he  did  not  occupy,  but  had  retained  the  tatle-deeds 
under  a  covenant  to  produce  them. 
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plaintifib  to  execute  to  them  a  l^gal  mortgage  of  the  premises 
Vfhen  required. 

Thomas  Baddon  died  in  June,  1886^  without  having  executed 
a  legal  mortgage  to  the  plaintiffis.  Having  made  a  will  without 
appointing  an  executor^  administration  with  the  will  annexed 
was  granted  to  his  widow,  Hannah  Baddcni. 

In  February,  1840,  Hannah  Baddon,  at  the  suggestion  of  the 
plaintifib,  obtained  a  renewal  of  the  lease ;  and,  in  the  following 
May,  she  agreed  to  execute  to  them  a  legal  mortgage  of  the 
renewed  lease  for  securing  not  only  the  2002.  lent  to  the  testa^ 
tor,  but  also  a  further  sum  ol  2001,  to  be  advanced  to  herself  for 
the  payment  of  the  testator's  debts.  Accordingly,  that  agree- 
ment was  carried  into  effect  by  means  of  an  indenture  dated  the 
19th  May,  1840,  made  between  Hannah  Baddon  of  the  one  part, 
and  the  plaintifb  of  the  other  part,  which  recited  that  Hannah 
Baddon  had  been  unable  to  reali^  assets  sufficient  for  the  pay- 
ment of  the  debts  due  fix>m  Thomas  Baddon  at  the  time  of  his- 
decease.  The  deed  contained  a  power  of  sale  by  the  mortgagee, 
in  default  of  payment  of  the  mortgage^money  at  the  time  ap- 
pointed, namely,  October,  1840.  By  the  terms  of  the  power, 
which  was  in  the  form  usual  in  such  cases^  the  purchaser  was 
exonerated  from  seeing  to  the  application  of  the  purchase- 
money,  &C. 

*The  premises  having  been  put  up  for  sale  by  auction,  [*669] 
the  defendant  was  declared  the  purchaser ;  but  he  ob- 
jected to  complete  the  purchase  on  the  ground  that  the  adminis- 
tratrix had  no  right  to  confer  on  the  mortgagee  a  power  of  sale. 
The  present  bill  was  then  filed  against  him  to  compel  the  specfic 
performance  of  the  contract. 

Mr.  Prior,  for  the  pl^ntifis. — ^The  power  of  an  executor  or 
administrator  over  the  testator's  estate  is  much  more  extensive 
than  that  of  a  trustee  for  sale.  It  has  been  well  settled,  for  in- 
stance, that  an  executor  may  grant  an  underlease  of  his  testator's 
leasehold  property,  though  a  trustee  for  sale  cannot  do  so. 

Mr.  Terrdl^  for  the  defendant — ^The  real  question  in  this  case 
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cannot  be  determined  in  the  absence  of  the  cestui  que  trusts^  be- 
tween whom  alone  and  the  administratrix  it  can  be  determined 
whether  this  mortgage  is  a  rightfiil  dealing  with  the  estate  pf  the 
testator.  If,  in  a  suit  properly  constitated,  it  should  be  deter- 
mined that  the  creation  of  the  mortgage  by  the  administratrix 
was  unnecessary  or.  improper,  the  property  in  question  would 
not  be  discharged  of  the  liability  arising  from  the  breach  of  trust 
In  Combers  cade,{a)  it  is  stated,  that,  where  a  power  of  sale  is 
^yen  to  trustees  or  executors,  they  cannot  sell  by  attorney.  The 
doctrine  must  still  more  strongly  apply  where  the  power  of  sale 
arises  only  by  implication  and  the  general  authority  of  an 
executor. 

Mr.  Prior  J  in  reply. 

The  Yice-Chakcsllob. — In  the  absence  of  the  administratrix 

and  the  cestuis  que  trusknt,  1  cannot  decide  that  this  is  a 

[*570]    valid  power  of  sale.  Possibly,  if  the  administratrix  *were 

present,  the  parties  beneficially  interested  might  be 

bound ;  but,  in  the  absence  of  all  these,  I  cannot  compel  the 

purchaser  to  accept  the  title. 

Bill  dismissed. 


Hall  v.  Austin. 

1846  :  May  29th;  June  5th. 

The  32nd  Order  of  Au^pist^  1841,  enabling  a  plaintiff  to  prooeed  against  one  or 
more  persons  severally  liable  does  not  apply  to  the  case  of  a  general  administra- 
tion suit 

Alexander  D.  Keate,  by  his  will,  dated  in  July,  1823,  de- 
vised and  bequeathed  all  his  real  and  personal  estate  unto  Bobert 
Poole  and  Edward  Austin,  their  heirs,  executors,  and  adminis- 
trators, upon  the  following  trusts : — ^as  to  his  household  goods, 

(a)  9  Bep.  76  h. 
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farniture,  plate,  linen,  and  china,  in  trust  for  his  wife,  Barbara 
Keate,  her  executors  or  administrators :  as  to  his  real  estate,  in 
trust  to  permit  his  said  wife  to  receive  the  rents,  issues,  and 
profits,  during  her  life  for  her  own  use  and  ben^t,  (provided, 
that,  if  she  married  again,  she  was  to  receive  only  10021  a  year, 
charged  upon  his  said  real  estate,)  and,  after  her  decease  or  se- 
cond marriage,  in  trust  for  his  children  by  his  said  wife,  as  ten- 
ants  in  common,  their  heirs  and  assigns :  and  as  to  his  personalty, 
(in  which  he  included  histeady  money,  securities  for  money,  stock 
in  trade,  &c,)  in  trust,  to  get  in  the  same,  or  such  part  thereof 
as  should  be  outstanding  from  time  to  time,  when  and  as  his  said 
trustees  should  think  proper,  and  place  out  the  same  upon  go- 
vernment security  as  occasion  should  require,  and  then  to  permit 
his  said  wife  to  receive  the  interest,  dividends,  and  proceeds,  for 
her  life,  or  till  her  second  marriage,  and  after  her  decease  or 
second  marriage,  then  and  in  that  case,  and  from  thenceforth, 
the  trustees  were  to  receive  the  rents  and  profits  of  the  real  estate, 
and  the  interest^  dividends,  and  proceeds  of  the  personal  estate, 
and  apply  a  sufficient  part  to  the  maintenance  of  his  said 
^children  till  they  should  severally  attain  twenty-one ;  [*671] 
and  when  they  should  respectively  attain  twenty-one, 
then  in  trust  for  all  and  every  his  said  children,  in  equal  shares, 
(except  his  son  Henry  and  daughter  Mary  Ann  as  thereinafter 
mentioned,)  their  executors  and  administrators,  subject  to  the 
payment  of  his  wife's  annuity  of  1002L  And  he  gave  to  his  son 
Henry  1002.  over  apd  above  his  equal  share  as  aforesaid ;  and 
he  also  gave  to  his  daughter  Mary  Ann,  600Z.  over  and  above 
her  equal  share  as  aforesaid;  and  he  directed  his  trustees  to  lay 
out  the  same  in  their  names  upon  government  security,  and  to 
permit  his  daughter  to  receive  the  interest  and  dividends  thereof 
for  her  life,  to  her  separate  use,  and  from  and  immediately  after 
her  decease,  he  directed  his  trustees  to  pay  the  same  to  all  and 
every  the  child  and  children  of  his  said  daughter  Mary  Ana 
Keate,  in  equal  shares,  to  be  payable  to  them  at  their  ages  of 
twenty-one,  or  days  of  marriage:  and  Ae  testator  appointed  his 
said  wife  and  his  said  trustees  executrix  and  executors  of 
wlli. 
Vol.  IL  68 
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The  testator  died  in  Koyember,  1826,  and  his  will  was  proved 
hj  the  executrix  and  executors. 

In  1832,  Robert  Poole  died ;  and  in  1838,  the  testator's  daugh- 
ter, Marj  Ann,  maiYied  John  HalK- 

The  bill  was  filed  in  June,  1844,  on  behalf  of  the  four  infant 
children  of  John  Hall  and  Mary  Ann  his  wife,  against  Edward 
Austin,  Barbara  Keate,  John  Clarke,,  wha  had  beed  a  partner 
with  the  testator  in  his  business  of  a  grocer,  John  Hall  and  his 
wife,  and  another  papty,^  charging,  thatyr  upon  the  death  of  the 
testator,  his  share  of  the  partnership  stock  and  e£feclis  ought  to 
have  been  got  in  and  converted  into  money,,  and  th^t  thereout 
the  sum  of  £500  ought  to  have  been  invested  upon  the  trusts 
declared  by  the  will  for  the  benefit  of  Mary  Ann  Hall  and  her 
issue;  but  that  it  had  been  agreed  between  the  defendants, 
Austin,  Barbara  Keate,  and  Clarke,  that  the  testator's  share  of 
the  partneiship  stock  should  be  left  in  the  hands  of 
[*672]  Clarke,  and  that  he  should  ^continue  the  business  for  the 
joint  benefit  of  himself  and  the  widow ;  that  the  busi- 
ness had  accordingly  been  carried  on  at  a  great  lo6s;'that|  in 
1842,  when  the  concern  was  wound  up^  the  whole  share  and  in- 
terest of  the  testator  was  gone;  that  the  £500  had  never  been 
invested ;  and  that,  under  these  circumstances,  the  defendants, 
Austin,  Barbara  Keate,  and  Clarke,  were  severally  liable  to  in- 
vest the  said  sum  of  £500  upon  the  trusts  of  the  will. 

The  bill  prayed  that  Austin  might  be  removed  from  being  a 
trustee  of  the  said  sum  of  £500 ;  that  some  proper  perdon  might 
be  appointed  in  his  room;  and  that  he,  Barbara . Keate,  and 
Clarke,  might  be  decreed  to  pay  the  said  sum  of  £500  to  the 
trustees,  to  be  held  upon  the  trusts  of  the  will ;  and  that  all  such 
accounts  might  be  taken  and  inquries  made,  asjshould  be  neces* 
sary  for  the  purposes  of  this  suit ;  and  that  the  said  defendants 
might  pay  the  costs  of  the  suit 

The  defendant  Austib,  by  his  answer,  stated,  that  he.  had  not 
taken  an  active  part  in  the  matter ;  but  he  believed  that  it  had 
been  considered  by  hi&  co-trustee  Poole,  that  to  have  put  an  end 
to  the  partnership  business  at  the  death  of  the  testator,  would 
have  precluded  the  widow  from  educating  and  maintaining  her 
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children  to  advantage ;  that  accordingly,  at  the  widow^s  request, 
the  business  was  carried  on  in  the  same  manner  as  before  the  tes- 
tator's death ;  and  that  this  arrangement  had  been  acquiesced  in  by 
several  members  of  the  &mi1y.  He  insisted,  that,  under  these 
circumstances,  the  share  of  the  testator  in  the  partnership  stock 
and  effects  ought  not  to  have  been  got  in  and  converted,  and  the 
sum  of  £500  thereout  invested  as  stated  in  the  bill.  He  further 
insisted,  'that  this  course  of  proceeding  was  warranted  by  the 
will,  and  that  there  was  no  breach  of  Irust  He  .also  submitted, 
whether,  upon  the  construction  of  the  will,  the  sum  of  £500  was 
to  be  set  apart  or  invested  during  the  life  of  the  widow.  But, 
supposing  this  Court,  shall  be  of  opinion  Jthat  a  breach 
of  *trust  had  been  committed,  in  allowing"  the  testator's  [*573] 
estate  to  remain  in  the  trade,  then  he  submitted  that  he 
ought  to  be  indemnified  respecting  the  £500  out  of  the  interests 
of  those  who  had  acquiesced  in  this  arrangement.  He  concluded, 
by  submitting  to  the  Court,  whether  this  suit  was  not  improperly 
confined  to  the  said  sum  of  £500  only,  and  whether  the  same 
ought  not  to  extend  to '  all  the  trusts  of  the  will,  and  whether 
all  proper  persons  were  in  fie^t  parties  to  this  suit 
Upon  the  cause  coming  on  for  hearing 

Mr.  Boltj  for  the  defendant  Austin,  submitted,  that  the  repre- 
sentatives of  Poole  ought  to  have  been  made  parties  to  the  suit 

Mr.  Russell  and  Mr.  Prior^  for  the  plaintiffs,  referred  to  the 
8:5nd  of  August,  1841,  [1]  as  affording  an  answer  to  the  objection. 
They  also  cited  Perry  v.  KnoU^{a)  Kdlaway  v.  Johnson^iP)  and 
AVxm  V.  HouldonJ{c)  observing  that  the  Master  of  the  Bolls  had 
frequently  decided,  that,  where  seveial  executors  or  trustees 

tl]  O.  Jt  Ph.  37Y.      ♦ 

(a)  6  Beav.  293.  In  the  ooune  of  the  i^rgament  in  I^rry  t.-  KnoUf  a  case  of 
Attorney-general  y.  JSughea  is  cited  as  having  been  decided  in  .this  branch  of  th6 
Court.  That  case  was  certainly  argued  upon  the  construction  of  the  32d  Order, 
and  judgment  was  reserved.  Ullimately,  however,  an  arraDgement  was  entered 
into  between  the  portiefl^  and  no  judgment  was  given. 

fi)  Id.  319.  le)  6  Beav.  148. 
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have  committed  a  breach  of  trust,  they  come  within  the  provi- 
sions of  the  orderi  and  may  be  sued  severally. 

Mr.  BoU  referred  to  Biggs  v.  Penn(a)  and  Shipion  v.  Raw- 
lins^b)  as  showing  that  the  order  did  not  apply  to  an  adminis- 
tration suit. 

[*574]        *Mr.  Wigram,  Mr.  G.  L.  Russell,  Mr.  W.  M.  Jamts, 
and  Mr.  TerreU,  appeared  for  other  parties. 

The  Vicb-Chancellor. — ^The  Master  of  tfie  Rolls  was  one  of 
the  Judges  who  signed  the  order  in  question;  and  he  is  the 
senior  of  the  Judges  whose  opinions  on  it,  whether  conflicting 
or  not  conflicting,  have  been  brought  under  my  attention. 
Without  exercising  my  own  judgment,  I  had  probably  better 
follow  what  the  Master  of  the  Bolls  has  decided  as  to  the  con- 
struction of  this  order,  unless  a  judge  senior  to  him,  that  is  un- 
less the  Lord  Chancellor,  appears  to  have  decided  otherwise,  and 
then,  without  exercising  any  opinion  of  my  own,  follow  his  in- 
terpretation of  the  Order. 

I  understand  the  Master  of  the  JRoUs  to  have  decided,  that  this 
Order  applies  to  a  breach  of  trust,  and  that,  if  three  men  commit 
a  breach  of  trust,  a  person  complaining  of  that  breach  of  trust 
may  now  sue  two,  without  the  third.  That,  however,  does 
not  dispose  of  the  present  case.  This  is  an  administration 
suit ;  and  it  has  been  said,  that,  as  a  general  rule,  where  there 
are  several  executors  who  have  acted,  and  one  df  them  dies 
before  any  suit  is  instituted,  a  person  interested  in  the  adminis- 
tration of  the  estate  cannot  file  a  bill  for  the  general  adminis- 
tration of  the  estate,  making  the  surviving  executors  alone  par- 
ties. If  that  proposition  is  correct,  then,  consistently  with  the 
view  that  the  Master  of  the  RoUs  has  taken  of  the  Order,  this  bill 
is  incomplete  for  want  of  parties. 

t/une  bOu — On  this  day,  the  case  was  again  mentioned. 

(a)  4  Haie^  469.  (^)  Id.  619. 
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The  cases  of  Ryan  v.  Boche^ici)  Bhhe  y.  Jones^{b)  and  Masters 
V.  Samesj(c)  were  referred  to  on  the  part  of  the  plaintifl&i 

Mr.  HoUf  for  the  defendant  Austin,  submitted  that  the 
■^representatives  of  the  deceased  executor  could  not  be  [*576] 
oonsidered  merely  as  debtors.  They  represented  the 
testator's  estate.  The  same  sort  of  reason,  which  induced  the 
Court  to  allow  the  surviving  partner  of  a  testator  to  be  made  a 
defendant  in  a  suit  for  the  administration  of  the  testator's  assets, 
namely,  his  possession '  of  specific  assets  of  the  testator,  (as  ia 
Newland  v.  Champton,{d)  and  Law  v.  Law,){€)  must,  a  fortwri, 
apply  in  the  case  of  the  representative  of  a  deceased  executor. 

The  ViCE-CHAifCELiiOB  was  of  opinion,  that,  under  the  cir- 
cumstances of  this  case,  the  personal  representatives  of  Poole 
should  be  made  parties. 


Williams  v.  Bland. 

1846:  April  28tli. 

An  agreement  hairing  been  entered  into  for  the  sale  of  certain  Becnrities  upon  tolls 
withm  the  diocese  oiT  Lincoln,  it  appeared  fh>m  the  abstract  of  title,  that  the  will 
of  one  in  the  series  of  owners  through  whom  the  property  passed  to  the  vendor 
had  been  proved  only  in  the  consistory  court  of  the  Bishop  of  Lincoln.  Upon  a 
bill  filed  by  purchased  against  yendor,  the  court  declined  either  to  force  the  title 
on  the  purchaser  or  to  order  the  vendor  to  procure  probate  in  the  prerogative 
court  of  the  Archbishop  of  Canterbury. 

The  bill  was  filed  to  compel  the  specific  performance  of  an 
agreement  entered  into  bj  the  defendant  to  sell  to  the  plaintiff 
certain  securities  upon  the  tolls  arising  under  an  act  of  parliament 
for  draining  the  level  of  Ancholme  in  Lincolnshire. 

The  agreement  was  comprehended  in  two  letters.    The  fltrst 

(a)  2  MolL  481  (^)  3  Ansiar.  «61. 

(c)  2  Y.  A  a  a  a  eie.  (4)i  tcs.  mo.  los. 

(€)  AsUe,  p.  41. 
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was  a  letter  from  the  plaintiff's  solicitor  to  the  defendaDt's  solici- 
tor, dated  the  SOiJi  October,  1844,  in  which  he  stated  that  his 
client  would  give  £90  per  cent  for  the  £1000  Ancholme  secu- 
rity, and  would  be  glad  of  an  "  early  and  decisive  answor."  The 
second  letter,  dated  the  2d  November,  1844,  was  a  simple  accept- 
ance of  the  offer  by  the  de&ndant's  solicitor  on  behalf  of  his 

client 
[*576]  *Thc  abstra,ot  of  the  defendant's  tide  to  liese  securi- 
ties, which  was  delivered  on  the  11th  November,  stated 
them  to  have  formerly  belonged  to  Thqmas  Goulton,  whose  will, 
•dated  in  December,  1811,  was  proved  by  his  executors,  Richard 
and  James  Goulton,  in  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury.  It  further  appeared  from  the  abstract  that  Rich- 
ard Goulton  survived  his  co-executor  James;  and  by  his  will, 
dated  in  July,  1881,  made  his  two  sons,  Thomas  and  William, 
his  executors ;  and  that  they  proved  his  will  in  the  Consistory 
Court  of  the  Bishop  of  Lincoln.  The  defendant  derived  his  title 
by  assignment  from  Thomas  and  William  Gk)ulton. 

The  plaintiff's  solicitors,  in  the  first  instance,  took  an  objection 
to  the  title,  on  the  ground  that  there  Was  no  sufficient  evidence 
of  beneficial  ownership  in  Richard  Goulton.  This  objection 
however  was  overcome.  They  then  proposed  to  the  defendant's 
solicitors  to  take  counsel's  opinion  upon  the  question,  whether 
a  proper  representation  had  been  obtained  of  Richard  Goulton : 
the  expense  of  obtaining  such  opinion  to  be  borne  "by  the  vendor 
in  the  event  of  the  opinion  being  against  him.  To  this  proposal 
the  defendant's  solicitor  replied :  "  I  have  not  seen  my  client  on 
the  subject  of  your  letter,  but  I  know  he  would  object  to  the  ex- 
pense of  counsel's  opinion  upon  this  matter.  He  will  be  much 
disappointed  at  finding  that  he  has  to  pay  even  for  the  abstract, 
as  he  contemplated  at  most  a  seven  day's  business,  and  hoped  to 
have  had  everything  done  in  that  time.(a)    If  you  think  the 

(a)  It  waft  stated  bj  the  defendant,  in  his  answer,  that  before  the  abstract  was 
TCtorned  an  inteiriew  took  plaoe  between  the  soUcitorSi  at  which  it  was  agreed  b/ 
both  partieSi  that  the  defendant  had  never  undertaken  to  flimish  any  further  title 
than  that  bj  which  he  held  the  securities.  As  there  was  no  parol  eyidence  in  the 
cause,  this  allegation  was  not  distinctly  proved,  but  the  truth  of  it  seemed  appa- 
teat  ftom  the  letters  of  the  soliottors,  which  were  in  evidence. 
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GoncorreQce  of  Messrs.  Thomas  and  William  Groulton 
^necessary,  Mr.  Bland  will  procure  them  to  join  in  the  [*577] 
assignment,  which  is  all  that  he  can  do.  *  *  *  *" 
The  plaintiff  still  requiring  the  defendant  to  complete  the  titJe 
bj  obtaining  probate  of  the  will  of  Bichard  Goulton  in  the  Pre- 
rogative Court  of  the  Archbishop  of  Canterbury^  and  the  de- 
fendant dedining  to  do  so,  the  present  bill  was  filed. 

Mr.  Swamton  and  Mr.  Elmsley^  for  the  plaintiff^  observed, 
that  the  proof  of  Bichard  Goulton's  will  in  the  Diocesan  Court 
of  Lincoln  did  not  make  his  executors  representatives  of  Thomas 
Goulton :  Fowler  .v.  Btchards^(a)  Jemegan  v.  Baxter^{b)  Twyjbrd 
V.  Traa.{c) 

Mr.  Russell  and  Mr.  Tayhr^  for  the  defendant 

The  Vioe-Chancellor,  (after  noticing  that  the  property  in 
question  was  within  the  diocese  of  Lincoln,)  said : — ^Without  de- 
ciding whether  the  representation  is  complete  or  incomplete,  it 
is  quite  sufficient  to  say,  -(subject  to  any  further  remarks  that 
may  be  made  by  counsel,)  that  the  question  is  too  doubtful  to ' 
induce  the  court  to  force  the  title  upon  the  purchaser.  The 
next  point  is,  whether,  upon  the  assumption  of  the  representa- 
tion being  incomplete,  I  am  to  compel  the  vendor,  who  did  not 
enter  into  the  contract  in  that  view,  but  under  the  belief  that  he 
had  a  title,  to  make  hia&self  the  representative,  or  to  put  some 
other  person  in  his  place  in  that  character.  I  am  of  opinion  that 
I  cannot.  The  t)laintifif,  therefore,^  will  make  his  election  whether 
or  not  to  take  the  title  as  it  stands. 

m 

The  plaintiff  elected  not  to  take  the  title. 


The  plaintiff  adniitting,  that  the  onlj  objection  to  the  defendant's  title  to  ther 
property  in  qtzestion  ifl»  that  the  wUl  of  Richard  Qonlton  has  not  been  proved  in 
the  Prerogative  Court  of  the  Archbishop  of  CanterbuiT,  and  ihat  administration  of 


(a)  5  Boss.  39.  (5)  5  Sim.  668.  (e)  t  Sim.  92. 
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his  effects  has  not  been  granted  by  the  Prerogative  Court  of  Oantertmiy,  and  de- 
olhiing  to  accept  the  title  without  it,  and  the  defendant  declining  to  prove  the  will 
or  to  procure  administration  in  the  Prerogatiye  Courts  dismiss  the  bill  without  pre- 
judice to  an  action. 


[*578}  *Sowi>EN  V.  Mabriott. 

1846:  KajSOtb. 

The  general  rule  is^  that  witnesses  resident  in  London  or  its  neighborhood,  ought 

to  be  examined  before  the  Examiner,  and  not  under  a  conmiiasion ;  but^  Mrnifa^ 

that  the  rule  la  not  inflexible. 

Thb  bill  was  filed  for  the  purpose  of  enforcing  payment  of  a 
certain  mortgage  security,  which  the  plaii;itifEs  held  upon  the 
share  of  Thomas  Boilings,  as  one  of  the  devisees  of  the  residuary 
real  and  personal  estates  of  a  testator,  named  Phillips.  One  of 
the  defendants  to  the  bill  was  Thomas  Flight,  who  was  a  subse- 
quent incumbrancer  on  the  same  estates,  and  who  had  instituted 
a  suit,  intitled  "  FUgM  v.  MarrioU,"  in  ^hich  the  present  plain- 
tifGs  were  defendants,  for  enforcing  his  security,  and,  if  necessary, 
^for  a  sale  of  the  real  estates. 

A  motion  was  now  made  on  the  part  of  the  defendant  Flight, 
that  the  depositions  of  the  witnesses,  which  had  been  taken  in 
the  present  cause  on  the  part  of  the  plaintiffs,  might  be  sup- 
pressed, on  the  ground  that  diey  had  been  taken  under  a  com- 
mission, and  not  in  the  £2:aminer's  Office,  the  witnesses  being 
all  resident  in  or  near  London.  It  appeared,  that,  before  the 
eommission  was  issued,  n6tice  had  been  given  by  the  plaintifis 
solicitors  to  the  defendants'  solicitors,  to  the  effect  that  the  former 
would  have  to  issue  a  commission  to  examine  some  of  their  wit- 
nesses. The  notice  did  not  state  either  the  names  or  the  resi- 
dences of  the  witnesses.  The  cbmmission  was  executed  at  Maid- 
enhead. 

Mr,  Kenyan  Parker  and  Mr.  Eogers,  in  support  of  the  motion, 
cited  Lord  Clarendon's  Orders.(a) 

(a)  Beames,  Ord.  193. 
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*Mr.  RaaaeCl  and  Mr,  Cocike^  contra,  said,  that  tlie  rule  [''^STO] 
"was,  that  a  commiseion  could  not  be  executed  within 
twenty  miles  of  London — ^not  that  witnesses  resident  in  London 
might  not  be  examined  in  the  country  under  a  commission ; 
GUb.  For.  Bom.  142,  148 ;  Beames,  Old.  87  (Ord.  1686 ;)  Wy. 
Praa  Beg.  121 ;  1  Newl.  Pr.  400;  1  Smith,  Pr.  50 ;  Ord.  Gen, 
May,  1845  (Ord.  97, 101,  103.) 

Mr.  JTenyon  Parher,  in  reply,  referred  to  Qilb.  For.  Bom.  125 ; 
Beames,  Ord«  68  (Ord.  162d ;)  and  contended,  that  the  motion 
should  have  been,  to  discharge  the  commi^on. 

It  appeared,  in  the  course  of  the  argument,  that  the  object  of 
the  defendant  Flight,  in  making  this  motion,  was  to  obtain,  if 
possible,  the  hearing  of  the  two  causes  of  "  Sowden  v.  Marriott" 
and  "  Flight  v.  Marriott"  together. 

The  Yice-Chancellob. — The  ExaiQmer's  Office  is  an  office 
constituted  for  the  purpose  of  examining  witnesses  resident  in 
London  and  its  neighborhood.  Its  neighborhood,  for  this 
purpose,  is  considered  as  embracing  a  distance  within  either  ten 
or  twenty  miles  of  London.  The  Office  being  so  constituted, 
prima  facie  it  appears  to  be  the  rule  of  the  Court,  that  every 
witness  resident  in  London  or  its  neighborhood  ought  to  be  ex- 
amined in  London.  The  rule,  however,  appears  not  to  be  of 
imperative  necessity  with  reference  to  the  officers  of  the  Court, 
but  to  be  adopted  for  the  convenience  of  witnesses,  to  prevent 
needlessly  drawing  them  from  their  homes  to  a  distance.  I  am 
not,  at  present,  prepared  to  say,  that  the  rule  extends  so  far  as 
to  prevent  the  possibility  of  examining  London  witnesses  in  the 
country,  without  special  order  or  without  consent.  It  is  not  ne- 
cessary to  lay  down  such  a  proposition ;  nor  ought  it,  I  think, 
to  be  laid  down  without  much  consideration. 

The  case  before  me  is  this : — A  commission  issued, 
without  *special  leave,  for  the  single  purpose  of  examin-     [*580] 
ing  witnesses  resident  in  London  and  less  than  ten  miles 
from  it,  and  without  the  expec^tion,  intention,  or  notion,  at  any 

Vol.  n.  69 
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time,  of  examining  anj  other  witness  under  it.  I  am  of  opinion 
that  such  a  commission  ought  not  to  have  issued  without  special 
order  or  consent  Consent  in  the  present  case  is  out  of  the 
q,uestion ;  for,  though  the  defendant  was  aware  that  the  com- 
mission was  to  be  issued,  he  Wfts  not  aware  what  witnesses  were 
to  be  examined  under;  it ;:  and  he  had  a  right  to  infer,  that  the 
commission  was  to  be  used  for  a  legitimate  purpose.  It  has  been 
said,  that  the  present  motion,  does  not,  as  it  ought  to  have  done, 
seek  to  discharge  the  commission^.  That,  I  think,  is  of  no  im- 
portance ;  it  seeks  the  less,,  instead  of  the  greater  relief.  I  am 
of  opinion  that^  substaBtiallj,  according  to  practice,  and  accord* 
ing  to  justice,  these  depositions  ought  not  to  stand. 

His  Honor  added,  that,  though  he  had  thus  decided,  and  had 
used  the  word  "justice"  in  the  course  of  his  remarks,  it  was  im* 
possible  not  to  see  or  suspect  that  the  evidence  which  had  been 
suppressed  was  not  of  any  consequence  to  the  party  moving,  who 
had  admitted  that  the  plaintiff  were  prior  incumbrancersw  The 
object  of  the  motion  seemed  to  be,  to  prevent  the  present  cause 
fipom  being  heard  befcMre  that  of  •*  Flight  v.  Marriott,"  or,  in 
other  words,  to  procure  the  hearing  of  the  two  causes  together. 
That)  he  thought,  was  not  an  unreasonable  object,  and  he  was 
disposed  tc^  giye  his  assistance  to  the  attainment  of  it 

An  arrangement  was  then  made  between  the  parties,  that  the 
two  causes  ahoisdd  be  heard  together. 
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♦ATTORlS'Er-GENERAL  V.  PeARSON.  (*5813 

1S4&:  Jane  24th,  2&th,  26th;  July  Uth. 

Parish  Officers  haviog  received  iDforniatlon  that  a  person  was  a  pauper-lunatic^ 
likely  to  do  misdiief,  caused  an  order  to  bo  lefl  with  A.  B.,  Who  lived  at  his 
house,  and  appeared  to  have  the  care  of  him,  for  his  removal  to  the  workhouse. 
A.  R  soon' afterwards,  assisted  by  other  persons,. took  Iriai  forcibly  to  the  work- 
bouse  in  a  strait  waistcoat  He  remained  in  the  woilchouse  about  a  week,  nt 
the  expiration  of  which  he  was  brought  before  a  magistrate  and  discharged.  He 
then  brought  an  action  fbr  an  assault  and  false  imprisonment,  and  an  action  df 
trespass,  -against  the  parish  officers,  and  in  one  of  them  recovered  40bC  damages, 
which,  upon  a  motion  for  a  new  trial,  were  reduced  by  consent  to  2001,  no  new 
trial  being  granted.  The  other  aetion  was  not  tried.  The  ;trwtees  of  the  parish 
having,  under  a  local  act,  authority  to  manage  the  parish  accounts  and  to  super- 
intend the  treatment  of  the  poor,  charged  the  damages  and  costs  incurred  in  these 
actions  against  the  poor  rates  of  the  parish.  The  rates  so  charged  were  subse- 
quently allowed  in  open  vestry,  nnd  th«  charges  paid  out  of  them.  Upon  an 
information  filed  against  the  trustees,  for  the  purpose  of  compelling  them  person- 
ally to  refund  the  money  so  paid,  as  for  a  breach  of  trust,  the  court  dismissed  the 
information,  being  satisfied  upon  the  evidence  before  it,  without  -regard  to  the 
proceedings  at  law,  that  the  parish  officers  had  not  participated  in  the  forcible 
removal  of  the  lunatic,  and  had  in  other  respects  acted  reasonably,  though,  peiv 
haps,  not  strictly  according  to  law,  ia  the  discharge  of  their  doty;  coosequently, 
that  they  were  entitled  to  be  allowed  the  $>ayment  so  made,  either  under  the 
26tli  section  of  the  local  act,  which  provided,  tliat  all  cost^  and  expenses  to  b^ 
incurred  by  the  trustees,  or  any  persons  employed  by  them,  in  prosecuting  or 
defending  any  action  touching  the  execution  Of  the  act,  should  be  defhiyed  out 

\  of  the  money  arising  by  virtue  of  the  act— or  the  general  law  applicable  to  oter- 
seers  and  their  accounts. 

The  32nd  Order  of  August,  1841,  aj^lies  to  the  case  of  an  information  filed  against 

'    individual  members  of  a  body  of  public  trustees,  charging  suck  individuals  with  a 

«    broach  of  trust 

By  the  stat  6  Geo.  4,  e.  czzv,  iatituled  ^  An  Act  to  repeal 
several  acts  for  the  relief  and  employmeHt  «f  the  poor  of  the 
parish  of  St.  Mary,  Islington,  &c.,  and  ta  maike  more  effectoal 
provisions  in  lieu  thereof,**  certain  persons  therein  named,  being 
sixty  occupiers  of  houses,  lands,  tenements,  or  hereditaments, 
within  the  said  parish,  and  their  successors,  are  appointed  trus- 
tees for  carrying  the  act  into  execution,  to  be  called  trustees  of 
the  parish ;  and  it  is  enacte^i  that  the  vicar,  churchwardens,  and 
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overseers  of  the  poor  of  the  parish  for  the  time  being  shall  be 
trustees  of  the  parish,  together  with  the  trustees  thereby  ap- 
pointed. 

By  the  -Bth  section  of  the  act,  the  qualification  of  trustees  (other 
er  than  the  vicar,  churchwardens,  and  overseers  of  the  parish,) 
is  a  liability  to  pay  for  premises  situate  in  the  parish,  rated  at 
the  sum  of  £30  a  year  at  the  least  for  the  relief  of  the  poor,  by 
virtue  of  the  act. 

By  the  9th  and  10th  sections,  the  right  of  nomination  and 
election  of  future  trustees  belongs  to  the  vestry.  The  election 
IS  to  be  of  sixty  occupiers,  qualified  as  before  mentioned,  and  to 
take  place  in  vestry  assembled  on  Easter  Tuesday  in 
[*582]  *every  third  year.  By  the  27th  section  the  qualification 
of  a  vestryman  is,  that  he  shall  be  an  occupier  of  lands, 
tenements^  or  heredit^nents  within  the  parish,  and  be  rated  or 
assessed  to  the  poor's  rates  at  the  annual  sum  of  £20  at  the  least, 
and  shall  owe  not  more  than  one  quarter's  rates. 

The  18th  and  various  other  sections  state  specifically  some  of 
the  powers  and  duties  of  the  trustees :  They  have  power  to 
make  bye-laws,  to  appoint  and  remove  treasurers,  bankers, 
clerks,  receivers,  collectors  of  rates,  and  other  officers  necessary 
for  the  purposes  of  the  act,  to  pay  the  salaries  of  those  officers 
out  of  the  monies  raised  by  virtue  of  the  act,(a)  and  to  receive 
from  those  officers  accounts  of  the  money  expended.(i)  They 
may  also  rectify  omissions  in  the  rates,(c)  and  may  in  certain 
cases  compound  for  the  rates.(rf)  They  have  power  also  to  ap- 
point and  remunerate  a  relieving  officer,  and  to  reimbuse  him  iu 
respect  of  monies  laid  put  by  him  in  relieving  casual  poor.(e) 
They  may  also  contract  for  or  provide  necessaries  for  the  poor 
and  materials  necessary  for  their  employment(^)  Other  powers 
are  likewise  given  to  them  for  the  regulation  of  the  parish,  both 
connected  and  unconnected  with  the  management  of  the  poor ; 


(o)  Sect  14.  (b)  Sect  16. 

(c)  Sect  39.  (d)  Sect  41. 

(a)8eot49.  (^)Sect60. 
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and  all  the  property  of  the  parish  used  for  parochial  purposes 
is  vested  in  them.(a)  *^ 

By  the  25  th  section  it  is, enacted,  that,  "at  all  meetings  of  the 
said  trustees,  or  of  the  churchwardens,  overseers,  assessors,  and 
auditors  of  the  said  parish,  the  said  trustees,  churchwardens, 
overseers,  assessors,  and  auditors,  respectively  present  at  such 
meeting,  shall  pay  and  defray  their  own  expenses,  unless  the 
vestry  of  the  said  parish  shall  allow  any  sum  or  sums  of  money 
to  be  expended  out  of  the  monies  to  be  raised  by  vir- 
tue  of  this  qH  at  any  of  such  meetings ;  *and  that  a  [*583] 
list  of  all  such  sums  of  money  as  shall  be  allowed  by 
the  vestry  shall  be  signed  by  the  vestry  clerk  or  clerks,  and 
kept  affixed  in  some  pubHc  part  of  the  vestry  room  of  the  said 
parish." 

The  26th  section  enacts,,  that  "  the  trustees  shall  and  may  sue 
and  be  sued  in  the  name  of  their  clerk,  treasurer,  or  collector, 
or  in  the  name  of  any  one  or  more  of  the  said  trostees ;  provided 
always,  that  when  ever  any  action  or  suit  shall  be  so  brought, 
no  such  action  or  suit  shall  abate  or  be  discontinued  by  the 
death  or  removal  of  such  trustee  or  trustees,  treasurer,  collector, 
or  clerk,  &c. ;  provided  also,  that  all  costs  and  expenses  to  be 
incurred  by  or  on  behalf  of  the  said  trustees,  or  any  person  or 
persons  employed  by  them  in  prosecuting  or  defending  any 
action  or  suit  touching  the  execution  of  this  act,  shall  be  de- 
frayed out  q£  the  money  arising  by  virtue  of  this  act,  unless 
such  action  or  suit  shall  arise  in  consequence  of  the  wilful  ne- 
glect or  default  of  such  trustee  or  trustees,  treasurer,  collector,  or 
clerk,  or  unless  it  shall  have  been  brought,  commenced,  or  de- 
fended without  the  order  or  direction  of  the  trusteea" 

Under  the  30th  and  31st  sections  of  the  act,  the  power  of 
electing  churchwardens,  and  of  nominating  persons  fer  the  office 
of  overseer,  lies  with  the  vestry.  For  the  latter  purpose,  power 
is  given  to  the  vestry  to  nominate  eight  inhabitants  of  the  parish 
out  of  whom  three  are  selected  by  the  justices.  The  vestry,  also, 
under  the  32nd  section,  appoint  assessors  to  make  assessment  of 

(a)  Sect  .63. 
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the  property  in  the  parish,  who  are  to  present  their  assessment 
to  the  vestry  for  their  approbation  and  adoption.  And,  by  the 
SSrd  section,  it  is  enacted,  that,  so  soon  as  the  various  sums  of 
money  necessary  for  the  purpose  of  the  act  for  the  year  ensuing 
shall  have  been  ascertained,  and  the  assessment  shall  have  been 
completed,  tie  occupiers  of  lands  &c.,  in  vestry  assembled  are 
required  to  make  and  sign^  once  in  every  year,  or  oftener  if 
need  be,  five  or  more  distinct  and  equal  pound  rates 
P584]  upon  the  said  assessments,  that  is  to  say,  one  rate  *for 
the  maintenance  and  relief  of  the  poor,  and  for  payment 
of  the  annuities  and  other  charges  payable  out  of  the  said  rate, 
and  for  four  other  rates  specified  in  the  act. 

By  the  146th  section,  it  is  enacted,  that,  "  if  any  person  or 
persons  shall  think  himself,  or  themselves  aggrieved  by  any 
rate  or  rates,  assessment  or  assessments,  or  by  any  bye-law, 
rule,  or  order,  made  in  pursuance  of  this  act,  such  person  or 
persons  shall  apply  for  relief  to  the  said  trustees,  at  any  general 
meeting,  to  be  held  within  two  calendar  months  afler  demand 
of  such  rate  or  rates,  assessment  or  assessments,  or  next  after 
any  such  matter  or  thing  done  or  committed  by  or  by  virtue  of 
any  order  .of  the  said  trustees,  by  which  such  person  or  persons 
^lall  think  himself  herself,  or  themselves  aggrieved ;  and  the 
said  trustees  are  hereby  authorized  and  empowered  to  give  such 
relief  in  the  premises  as  to  them  shall  seem  necessary ;  and,  if 
such  person  or  persons  shall  not  be  satisfied  with  tHb  determina- 
tion of  sueh  trustees,  or  the  said  trustees  shall  neglect,  within 
one  calendar  month  after  such  application,  to  determine,  or  to 
give  notice  of  such  determination,  to  the  person  or  persons  so 
applying  for  relief,  or  if  any  person  shall  feel  himself  herself, 
or  themselves  aggrieved  by  any  order,  judgment,  or  determina- 
tion of  any  justice  of  the  peace  in  pursuance  of  this  act,  he,  she, 
or  they  may  appeal  to  a  quarter  or  general  sessions  of  the  peace 
to  be  holden  for  the  county  of  Middlesex,"  &o. 

Under  the  147th  section  justices  on  appeal  may  alter  and 
quash  rates. 

By  the  148th  section,  it  is  farther  enacted,  that  "  no  action  or 
suit  shall  be  commenced  againsft.  any.  person  or  persons  for  any- 
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thing  done  in  pursuance  of  thk  act,  until  twentj-one  day's 
notice  shall  be  thereof  given  in  writing  to  the  clerk  to  the  said 
trustees,  nor  after  sufficient  satisfaction  or  tender  thereof  hath 
been  made  to  the  party  or  parties  aggrieved,  nor  after  six  calen- 
dar months  next  after  the  &ct  committed  for  which  such 
action  or  suit  shall  be  so  brought;  *and  all  such  actions  [*686] 
or  suits  shall  be  laid  and  tried  in  the  county  or  place 
where  the  cause  of  aetion  shall  have  arisen ;  and  that  the  de- 
fendant or  defendants  in  sueh  aetion  or  suit,  and  every  of  them, 
may  plead  the  general  issue,"  &a 

By  the  4  &;  6  Will.  4,  c.  76,  s.  54,  for  amending  the  Poor  Laws, 
it  is  enacted,  "  that,  from  and  after  the  passing  of  this  act,  the 
ordering,  pving,  and  directing  of  all  relief  to  the  poor  of  any 
parish,  which,  according  to  the  provisions  of  any  local  acts,  shall 
be  under  the  government  and  control  of  any  guardians  of  the 
poor,  or  of  any  select  vestry,  (saving  and  excepting  the  powers 
of  the  commissioners  appointed  under  the  act,)  shall  appertain 
and  belong  exclusively  to  such  guardians  of  the  poor  or  delect 
vestry,  according  to  the  respective  provisions  of  the  acts  under 
which  such  guardians  or  select  vestry  may  have  been  or  shall  be 
appointed." 

Since  the  passing  of  the  local  act,  it  has  been  the  custom  for 
ihe  collectors  to  pay  the  monies  received  by  them  for  the  rates  to 
the  bankers  appointed  by  the  trustees,,  to  an  account  intitled  the 
"  Trustees  of  the  Parish  of  St  Mary,  Islington  f  and  the  trustees 
have  kept  an  account  of  the  money  so  received^  and  the  expendi- 
ture of  it. 

In  November,  1842,  the  nine  first  named  defendants,  together 
with  other  persons,  were  trustees  under  the  local  act,  and  the  de* 
fendant,  Bobert  Oldershaw,  was  clerk  to  tlie  board  of  trustees 
and  vestry  clerk. 

On  the  28tih  of  the  last-mentioned  month,  Mr.  Oldershaw  re- 
ceived the  following  letter  from  Thomas  Mallett,  Clerk  of  the 
Magistrates  at  Clerkenwell  Police  Court : — "  Dear  Sir, — A  per- 
son of  the  name  of  Eliot,  of  16  Brunswick-street,  is  decidedly  in- 
sane ;  he  is  breaking  up  a  house,  wandering  about  in  a  blanket 
instead  of  wearing  his  clothes^  &c.    It  also  appears  that  he  is  in- 
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debted  to  the  kindness  of  other  persons  for  assistance.    These 
circumstances  have  come  to  our  knowledge  chiefly  through  an 

officer,  Cole,  who  had  the  duty  to  perform  of  serving  a 
[*586]     summons  upon  Eliot  for    *damaging  the  premises. 

Haying  stated  to  Mr.  Greenwood  what  I  have  repeated 
to  you,  he  deemed  it  a  fit  case  for  your  parochial  interference, 
under  the  9  Geo.  4,  c.  40,  s.  88.(a)  No  doubt,  eventually,  you 
will  find  the  man  has  friends  who  will  take  care  of  him.  Mr. 
(Jreenwood  hopes  you  wiU  see  to  this  case  immediately." 
In  consequence  of  the  receipt  of  this  letter,  Mr.  Oldershaw 

immediately  gave  directions  to  the  relieving  officer, 
[*587]     *William  Hicks,  to  visit  and  inquire  into  the  case. 

ELicks  proceeded  to  Eliot's  residence ;  and  having  re- 
ported that  he  found  the  statement  in  the  above  letter  correct^  he 

(a)  Bj  which  it  is  exacted,  "  that,  upon  its  being  made  known  to  any  joatice  of 
(he  peaoe  of  any  county,  that  a  poor  person  chargeable  to  any  pariah  or  place  within 
such  county  is  deemed  to  be  insane,  either  by  notice  from  the  oveneer  of  anch 
parish  or  otherwise^  it  shall  be  lawibl  for  the  said  justice,  by  an  order  under  his 
hand  and  seal,  if  he  shall  so  think  fit,  to  require  the  overseer  of  the  poor  of  the  said 
parish  or  place  to  bring  the  said  insane  person  before  any  two  justices  of  the  peaoe 
of  the  said  county,  at  such  time  and  place  as  shall  be  appointed  by  the  said  order; 
and  the  said  justices  are  hereby  required  to  call  to  their  assistance  a  physician,  sor- 
geon,  or  apothecary,  at  the  chai^ge  of' the  said  parish  or  place ;  and  if  upon  view 
and  examination  of  the  said  poor  person,  or  from  other  proof  the  said  justices  ahall 
be  satisfied  that  such  person  is  insane,  the  sud  justices  shall  make  inquiry  into  the 
place  of  last  legal  settlement  of  such  insane  person ;  and  it  shall  be  lawful  for  them 
if  they  shall  so  think  fit,  by  an  order  under  their  hands  and  seals,  directed  to  the 
sud  overseer  of  the  poor,  according  to  the  form  in  the  sdiedule  (5)  annexed  to  this 
aot,  to  cause  the  said  poor  person  to  be  conveyed  to  and  placed  in  the  county  luna- 
tic asylum,  established  under  the  directions  of  this  or  any  former  act,  for  the  county 
or  district  of  united  counties  for  which  or  any  of  which  they  shall  act  And  if  no 
such  county  lunatic  asylum  shall  have  been  established,  then  to  some  public  hospi- 
tal, or  some  house  duly  licensed  for  the  reception  of  insane  persons.  *  *  * 
Provided  alwa3rs,  that  the-overseer  or  other  person  so  conveying  such  insane  person 
to  such  county  lunatic  asylum,  public  hospital,  or  licensed  house  as  aforesaid,  shall, 
and  he  is  hereby  required  to,  deliver  a  certificate  fh>m  the  physician,  surgeon,  or 
apothecary  so  called  to  the  assistance  of  the  justices  as  aforesaid,  which  certificate 
such  physician,  surgeon,  or  apothecary  is  hereby  required  to  give,  aooording  to  the 
form  in  schedule  (6)  annexed  to  this  act,  to  the  superintendant  of  such  oouuty 
lunatic  asylum  or  public  hospital,  or  keeper  of  such  licmsed  house^  as  the  case 
may  bQ." 
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left  an  order  for  Eliot's  admission  into  the  workhouse,  in  case 
he  or  his  friends  should  desire  it  On  the  following  day,  the 
29th  November,  1842,  Mr.  Oldershaw  directed  a  street-keeper, 
who  was  in  the  employ  of  the  parish,  to  make  further  inquiries 
into  Eliot's  circumstances  and  situation.  This  person  accord- 
ingly went  to  Eliot's  house,  but  soon  returned  with  one  Beavan, 
who  lived  in  Eliot's  house,  and  who  represented  himself  as  hav- 
ing the  care  of  Eliot  and  his  furniture.  These  persons  suggested 
to  Mr,  Oldershaw  the  necessity  of  conveying  Eliot  to  the  work- 
house in  a  strait  waistcoat.  Oldershaw,  however,  according  to 
his  own  evidence  given  for  the  co-defendants,  positively  declined 
to  allow  this,  observing  that  Eliot  must  go  voluntarily  and  with- 
out force,  or  not  at  all.  Eliot,  however,  was  conveyed  in  a  strait 
waistcoat  by  Beavan  and  others  to  the  workhouse  that  evening. 
A  few  days  afterwards,  his  furniture  wa?  removed  to  the  work- 
house by  Oldershaw's  orders,  for  safe  custody.  F^'^»  remained 
at  the  workhouse  till  the  6th  December  following :  on  that  day 
he  was  brought  before  Mr.  Greenwood,  to  be  dealt  with  as  an 
insane  pauper  lunatic,  under  the  provisions  of  the  stat  9  Geo.  4, 
c.  40 ;  but  in  consequence  of  the  medical  officer,  Semple,  who 
attended  before  the  magistrate,  withdrawing  his  certificate  of  in- 
sanity, Eliot  was  discharged. 

In  consequence  of  these  proceedings,  Eliot,  in  May,  1848, 
brought  an  action  in  the  Court  of  Common  Pleas,  for  assault  and 
false  imprisonment,  against  Allen,  Tyas,  and  Western,  overseers 
of  the  parish.  Hicks,  the  relieving  officer,  Ellia  the  master  of 
the  workhouse,  Semple,  the  medical  officer,  (the  three  last  men- 
tioned defendants  holding  their  offices  by  appointment  of  the 
trustees,)  and  Beavan.    He  also  brought  an  action  of  trespass 
against  Oldershaw  and  another,  for  the  removal  of  his        ^ 
goods  from  his  house  to  the  workhouse.     *In  both  these     [*588] 
actions  Mr.  Oldershaw  acted  as  the  attorney  for  the 
defendants. 

The  first  action  was  tried  in  May,  1844,  when,  Beavan  having 
suffijred  judgment  by  de&ult,  the  jury  found  a  verdict  for  the 
plaintiff  against  all  the  defendants,  except  AUen,  with  £400 
damages.    A  rule  nisi^  however,  having  been  obtained'  to  set 

Vol,  IL  70 
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aside  the  verdict  and  enter  a  nonsuit,  or  for  a  new  triaf,  the 
damages  were  reduced  bj  consent  to  £200,  and  the  rule  was 
discharged.(a) 

The  action  against  Oldershaw  was  not  brought  to  trial. 

At  a  meeting  of  the  trustees  of  the  parish,  which  took  place 
on  the  8rd  February,  1846,  and  at  which  six  of  the  defendants 
to  this  information  were  present,  it  was  reported  by  Oldershaw, 
as  clerk  of  the  trustees,  that  the  plamtifTs  taxed  costs,  in  the 
action  of  "  Eliot  r.  AUeOj"  amounted  to  S342.  S«.,  which,  added  to 
the  sum  of  20021  reduced  damages,  made  6S42L  85.,  to  be  then 
paid  to  prevent  the  defendant  from  being  taken  in  execution.  It 
was  accordingly,  at  the  same  meeting,  resolved,  that  a  cheque 
for  5347.  Ss.  should  be  drawn  for  the  purpose  of  discharging  that 
sum.  A  cheque  for  that  amount  was  accordingly,  at  the  same 
meeting,  drawn  by  three  of  the  trustees  upon  their  bankers,  in 
favor  of  Eliot's  attorney,  and  such  cheque  was  afterwards  de- 
livered to  him  and  duly  cashed. 

At  a  meeting  of  the  trustees'  committee  of  accounts,  which 
was  held  on  the  7th  February,  1845,  and  at  which  also  some  of 
the  defendants  to  this  information  were  present,  a  similar  pay- 
ment was  made  in  respect  of  SOU  Us.  7c£,  the  amount  of  Mr. 
Oldershaw's  bills  of  costs  in  both  actions. 

The  payments  so  made  by  the  trustees  were  charged  by  them 
against  the  rates  of  the  parish,  and  entered  by  them  in  the  parish 
books  accordingly. 

On  the  25th  March,  1845,  a  meeting  of  the  vestry  was  held, 

at  which,  after  much  discussion,  and  notwithstanding 

[*589]    *the  objections  of  Mr.  Rae,  one  of  the  relators  in  this 

information,  the  payments  so  made  by  the  trustees  were 

ratified  and  confirmed  by  the  vestry. 

On  the  6th  June  following,  another  meeting  of  the  vestry  took 
place,  at  which,  after  motion  was  made  for  a  lower  rate,  and  ne- 
gatived,  a  rate  was  made  for  the  two  quarters  between  Lady-day 
and  Michaelmas,  1846,  upon  the  principle  of  including  in  its 
amount  a  sum  sufficient  to  meet  the  payments  so  made  by  the 
trustees. 

(a)  See  the  case  reported  1  a  B.  Bep.  18. 
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Two  days  previously  to  this  last  meeting  the  relator,  J.  J.  Rae, 
had  addressed  a  letter  to  the  Poor  Law  Gommissioners,  iHquiring 
whether  an  anditor  for  Islington  pansh  had  been  appointed  un- 
der the  Stat  7  &  8  Vict.  c.  101 ;  and  whether  an  auditor  ap- 
pointed, or  to  be  appointed,  under  that  act,  would  have  power 
to  compel  the  trustees  to  refund  the  £918  which  had  been  taken 
out  of  the  rate&  In  answer  to  this,  the  Commissioners,  by  their 
secretary,  replied,  that  no  auditor  had  been  appointed,  though  it 
was  intended  to  appoint  one ;  that,  however,  as  the  payment  re- 
ferred to  had  been  made  prior  to  Lady-day,  they  apprehended 
that  the  auditor  to  be  appointed  would  have  no  jurisdiction  over 
the  item  in  question. 

On  ihe  Sd  September,  1846,  the  present  information  was  filed, 
at  the  relation  of  J.  J.  Bae  and  Bichard  Thain,  rated  inhabitants 
of  the  parish  of  Islington ;  praying,  that  it  might  be  declared 
that  the  before-mentioned  payments  of  5342.  85.,  and  364£  lis. 
7(1,  out  of  the  monies  raised  from  the  rated  inhabitants  of  the  said 
parish,  were  respectively  breaches  of  trust ;  that  repayment  of 
the  former  sum,  with  interest,  might  be  decreed  against  the  de* 
fenJants,  except  Oldershaw,  and  repayment  of  the  latter  sum, 
with  interest,  might  be  decreed  against  all  the  defendants ;  and 
that  the  defendants,  or  such  of  them  as  the  court  should  think 
fit,  might  be  decreed  to  pay  the  costs  of  the  suit 

The  information,  with  a  view,  probably,  of  showing  that  it 
was  filed  upon  due  notice,  contained  a  charge,  that,  on 
*the  27th  March,  1845,  the  relator  Rae  wrote  and  sent  [♦590] 
a  letter  of  that  date  to  the  defendant  Oldershaw,  as  the 
solicitor  of  the  trustees,  thereby,  amongst  other  things,  threaten* 
ing  proceedings  in  chancery  for  breach  of  trust  committed  by 
them  in  making  the  before-mentioned  payments,  imless  the  trus- 
tees should  restore  the  money  so  illegally  applied  by  them. 

Upon  the  merits  of  the  case  the  information  charged  generally, 
that  the  two  payments  in  question  were  made  contrary  to  the 
provisions  of  the  before-mentioned  local  act  of  Parliament; 
it  likewise  charged,  that  the  proceedings  so  taken  against  Eliot, 
were  taken  by,  or  by  the  direction  of,  or  under  the  authority  of, 
the  defendants  in  the  jaction  of  "  Eliot  v.  Allen/'  or  some  of  them, 
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and  without  any  legal  or  proper  authority ;  and  as  evidence  of 
such  want  of  legal  authority,  it  charged,  that,  although  the  ac- 
tion was  brought  by  Allen  against  the  defendants  therein,  in 
their  respective  characters  of  overseers,  masterof  the  workhouse, 
&c.,  and  although  the  defendants  pleaded  no  notice  of  the  action 
under  the  148th  section  of  the  local  act^  yet  the  learned  Judge 
who  tried  the  cause  ruled  that  notice  was  unnecessary.  The 
information  also  coptained  statements  and  charges  referring  to 
Eliot's  circumstances  in  life,  and  denying  that  he  was  either  a 
pauper  or  a  lunatic. 

The  defendants,  by  their  answer,  submitted  that  the  letter  of 
the  27th  March,  1845,  was  an  insufficient  notice  g{  this  informa- 
tion, inasmuch  as  it  was  addressed  to  the  defendant  Oldorshaw 
as  vestry  clerk,  and  not  as  solicitor  to  the  trustees,  and  they 
claimed  the  benefit  of  the  146th  section  of  the  local  act  With 
respect  to  the  merits  of  the  case,  they  set  forth  a  full  statement 
of  all  the  circumstances  under  which  the  alleged  trespasses  had 
been  (committed,  and  relying  as  well  upon  the  &cts  which  have 
been  already  stated,  as  upon  the  evidence  which  they  should  pro- 
duce upon  the  question  of  Eliot's  insanitv  and  pauperism,  they 
submitted  that  the  proceedings  which  had  been  taken 
[*591]  ^against  Eliot  were  not,  as  in  the  information  alleged, 
without  legal  and  proper  authority.  With  respect  to 
what  took  place  at  the  trial  of  "  Eliot  v.  Allen,"  they  admitted 
that  there  had  been  a  plea  of  no  notice,  as  before  stated,  but  they 
alleged  that  the  learned  Judge  who  tried  the  cause  reserved  the 
consideration  of  the  point  as  to  the  necessity  of  notice.  They 
claimed  the  benefit  generally  of  the  pleadings  and  proceedings  in 
the  action  in  their  defence  of  this  suit.  With  respect  to  them- 
selves personally,  they  insisted  that  in  all  their  acts  and  proceed- 
ings complained  of  in  this  suit,  and  in  all  their  acts  and  proceed- 
ings to  which  the  actions  at  law  related,  so  &r  as  they,  or  any 
person  by  their  order  or  authority,  acted  therein,  they  did  all 
such  acts  and  proceedings  bona  fde  as  such  trustees,  and  in  the 
execution  of  the  office  and  duties  vested  in  them  as  the  board 
of  trustees  under  the  said  act,  and,  as  they  were  advised  and  sub- 
mitted, touching  the  execution  of  the  act,  and  without  any  wil- 
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ful  neglect  or  default  on  their  part,  and  not  fix>m  any  personal 
motive ;  and,  moreover,  that  all  the  acts  and  proceedings  of  the 
defendant  01dersha\r  complained  of  by  this  suit,  and  by  the  ac- 
tion at  law  against  him,  were  done  and  transacted  solely  as  the 
clerk,  solicitor,  or  attorney,  and  upon  the  retainer  of  the  board 
of  trustees  for  the  time  being  of  the  parish,  and  not  from  any 
personal  motive. 

In  support  of  the  defendants^  case,  several  witnesses  were  ex« 
amined  to  prove  the  insanity  and  destitution  of  Eliot  at  the  time 
that  proceedings  Were  taken  against  his  person. 

John  B.  Greenwood,  Esq.,  the  sitting  magistrate  at  Clerken- 
well,  deposed,  that,  when  Eliot  was  brought  before  him  on  the 
6th  December,  1844,  he  conducted  himself  in  the  deponent's 
presence  in  an  incoherent  and  irrational  manner,  so  as,  with  the 
aid  of  the  evidence  before  the  deponent,  to  satisfy  him  that  he 
was  insane.  Deponent  declined  to  adjudicate  upon  the  case,  be- 
cause Semple,  whose  medical  certificate  was  necessary  to 
enable  the  deponent  to  ^proceed  under  the  stat  9  G.  4,  [*592] 
a  S8,  was  induced  to  withdraw  it  apparently  on  the  tes- 
timony of  certain  witnesses  then  present ;  but  the  individual 
opinion  of  the  deponent  as  to  the  insanity  of  Eliot  was  in  no  de- 
gree altered  by  the  testimony  of  those  witnesses.  Deponent,  in 
his  magisterial  capacity,  had  several  interviews  with  Eliot  pre- 
viously to  the  last  occasion,  in  each  of  which,  to  the  best  of  de- 
ponent's judgment,  Eliot  conducted  himself  as  an  insane  person. 

Samuel  Herapath,  a  hatter,  who  formerly  knew  Eliot  as  an 
attorney's  clerk,  stated  that  he  called  on  Eliot  on  the  Sunday 
previous  to  the  27th  November,  1842,  when  he  found  him  in 
his  setting-room  without  is  ordinary  clothes,  but  covered  with 
blankets.  He  described  himself  as  Elijah,  and  stated  that  he 
was  conmiissioned  to  preach.  He  had  a  poker  under  the  blank- 
ets, with  which  he  said  he  ment  to  ''  finish"  Beavan.(a)  Depo- 
nent found  Beavan  in  the  house,  and  firom  the  information  which 

(a)  This  alang  expreflsion  for  killing  a  person  aeema  not  to  be  peculiar  to  tho 
British  isle&  It  has  been  used  by  a  Russian  exeeutioner  in  describing  the  death 
of  a  criminal  under  the  punishment  of  the  knout  See  Carr's  Travels  round  the 
Baltifi^  p.  263. 
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be  received  from  Beavan  as  to  Eliot's  circomstanoes,  deponent 
left  half-a-crown  with  Beavan  for  his  use. 

Bobert  Semplei,  the  medical  officer  to  the  trustees,  stated  that 
he  attended  Eliot  daily  while  he  was  an  inmate  of  the  workhouse^ 
from  the  27th  November  to  the  6th  December,  1842.  Deponent 
treated  him  medically  as  a  person  (^unsound  mind.  Eliot  con- 
ducted himself  in  an  irrational  manner,  and  frequently  used  of- 
fensive language.  On  one  or  two  occasions  he  conducted  him- 
self violently  to  one  of  the  inmates  named  Harris,  (since  dead,) 
and  one  day  inflicted  a  severe  blow  upon  him  with  a  poker, 
which  injured  him  greatly.  Deponent  signed  a  certificate  of 
Eliot's  insanity,  for  the  purpose  of  proceedings  before 
{*59S]  the  magistrate.  He  *also  attended  before  the  magis- 
trate on  the  6th  December.  He  was  induced  to  with- 
draw his  certificate,  not  from  any  change  in  his  opinion  as  to  the 
insanity  of  Eliot,  but  because  an  ofier  was  made  by  one  of  Eliot's 
friends  to  take  care  of  him ;  a  course  which  the  deponent  thought 
would  be  more  humane  than  sending  him  to  a  lunatic  asylum. 

James  B.  EUis,  the  master  of  the  workhouse,  gave  evidence 
of  various  acts  and  conversations  of  Eliot  while  an  inmate  there, 
of  a  nature  tending  to  show  his  insanity.  This  witness  also  de- 
posed to  the  same  act  of  violence  as  was  mentioned  by  Semple, 
and  to  another  act  of  violence  in  Eliot's  attempting  to  cut  a 
woman's  throat.    The  witness  believed  Eliot  to  be  insane. 

William  Hicks,  the  relieving  officer,  stated  that  when  he 
called  at  Eliot's  house,  by  Oldershaw's  directions,  he  heard  a 
person  up-stairs  making  a  great  noise.  He  was  informed  that 
this  person  was  Eliot,  and  he  was  advised  not  to  go  to  him. 
From  what  he  observed  on  the  premises^  he  considered  that 
Eliott  was  in  want  of  common  necessaries.  He  believed  him  to 
be  insane. 

The  cause  now  came  on  for  hearing. 

The  defendants  counsel  objected  that  all  the  sixty  trustees  of 
the  parish  were  not  made  parties,  defendants,  to  the  information. 
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Tho  relators'  counsel  referred  to  the  S2nd  Order  of  August^ 
1841,  and  to  Perry  v.  Kru>tL{ck) 

Tlit  YicC'Chancdhr  overrtiled  the  objectioih 

* 

Sir  lixmcis  SimjJeinaony  Mr.  BusaeOj  and  Mr.  SldpworA.  then  pro- 
ceeded to  argue  for  the  relators. — ^The  parish  officers  were 
^guilty  of  a  dereliction  of  duty  in  proceeding  against  [*694] 
Elioty  under  the  stat  9  6eo^  4,  a  40.  They  clearly  could 
not  deal  with  him  under  the  44th  section  of  that  statute,  for  nei- 
ther was  he  "  wandering  about,"  nor  was  it  shown  to  be  "  danger- 
ous" for  him  ''  to  be  permitted  to  go  abroad."  Thinking  that  they 
could  treat  him  asa  pauper,  they  proceeded  under  the  88th  section. 
But  it  is  submitted,  that  before  they  could  do  so  they  were  bound 
to  show  strictly  that  he  was  ''  chargeable"  to  the  parish.  It  does 
not  appear,  however,  that  he  was  a  pauper.  He  had  been  an 
attorney's  clerk,  and,  according  to  the  defendant's  own  case,  he 
was  possessed  of  furniture.  The  truth  is,  that  the  act  did 
not  provide  for  the  case  of  a  lunatic  who  was  neither  dangerous 
nor  chargeable  to  the  parish,  and  the  learned  judge  who  tried 
the  case  of  "  Eliot  v.  Allen,"  was  of  that  opinion.  Upon  a  re- 
view of  that  case  in  banc,  the  Court  considered,  not  only  that 
the  direction  of  the  learned  judge  was  right,  but  that  the  jury 
had  come  to  a  right  conclusion  upon  the  facta  If  the  proceed- 
ings in  that  action  are  to  be  taken  into  consideration  in  dispos- 
ing of  the  present  case,  and  it  is  submitted  that  they  ought,  it  is 
impossible  for  the  defendants  to  justify  the  use  to  which  they 
have  applied  the  parish  moneys*  This  was  an  extraordioary 
application  of  a  fund,  in  which,  not  merely  the  vestry,  but  all 
the  rated  inhabitants  were  interested.  They,  as  well  as  the  ves- 
try,  were  cestid  que  trusts  of  the  fund,  and  ought  to  have  had  a 
voice  in  the  disposal  of  it  The  case  of  the  Attorney- 
General  v..  Compton^(b)  is  strongly  in  point  Indeed,  *the    [*595} 

(a)  0  Beav.  293 ;  see  ante,  p.  674. 

(b)  1  Y.  AC,  0.  C,  417.  Ferfaaps  in  the  report  of  this  case  the  giounda  of  the 
action  against  Dr.  Glendinning  are  not  so  follj  stated  as  thej  ought  to  ha^e  been. 
Upon  the  hearing  of  the  information,  the  oourse  of  practice  at  the  Maiylebone 
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circamstances  of  tlie  present  case  are  much  more  &yorable 
to  the  relators  than  were  the  corresponding  circumstances 
to  the  relators  in  that  case.  There  the  parties  in  whose  behalf 
the  parish  moneys  had  been  applied,  had  actually  succeeded  at 
law/  and  yet  your  Honor  was  of  opinion,  that  the  moneys  so 
applied  must  be  refunded.  But  it  will  be  said,  that  the  defend- 
ants are  entitled  to  be  allowed  these  payments,  under,  the  26th 
section  of  the  local  act  That  section  applies  to  cases  where  the 
whole  body  of  trustees,  deliberately  acting  for  that  purpose,  and 
being,  therefore,  all  equally  liable,  defend  an  action  brought 
against  them  for  a  matter  clearly  and  distinctly  touching  the 
execution  of  the  act  But  the  proceedings  of  these  defendants 
cannot  be  so  described.  With  respect  to  the  notice  of  filing  the 
information,  the  letter  of  the  27th  March,  1846,  is  sufficient  for 
that  purpose,  supposing  such  notice  to  be  necessary.  It  does 
not,  however,  appear  that  such  notice  is  necessary ;  for  the  l48th 
section  of  the  local  act  does  not  apply  to  suits  in  equity,  but 
only  to  actions  or  suits  where  tender  of  amends  may  be  made 
UmpheRy  v.  IP3Ban,{a) 

Mr.  Stvamton  and  Mr.  Sogers,  for  the  defendants,  ex- 
[*596]    cept  *01dersaw. — The  defendants  were  justified  in  what 

Wofkhoofle  and  Inflrmaiy  appeared  to  be  this : — It  is  the  dntj  of  the  boase-flnrgeon 
to  attend  the  patients  in  the  workhouse.  When  he  thinks  a  case  serious,  it  is  his 
duty  to  order  the  patient  to  be  removed  to  the  infirmary,  where  he  ahio  attends  the 
patient,  under  the  superintendence  of  the  honorary  physician.  It  is  the  duty  of  the 
honorary  physician  to  attend  at  the  infirmary  twice  a  week  at  the  least  Upon  a 
patient  coming  into  the  infirmary,  a  card  is  filled  up  by,  or  by  the  dictation  of,  the 
honorary  physician,  with  the  date  of  admission,  the  name  and  age  of  the  patient, 
the  name  of  the  nurse,  and  the  name  of  the  disorder,  and  treatment  prescribed  as 
to  diet  A  similar  card  is  filled  up  specifying  the  medicines  prescribed.  These 
cards  are  placed  at  the  head  of  the  patient's  bed.  On  the  14th  March,  1837,  a  girl, 
who  had  been  attended  by  Dr.  Firth,  the  house-surgeon,  was  by  his  order  removed 
from  the  general  wards  into  the  infirmary.  She  consequently  came  under  the 
examination  of  Dr.  Glendinning,  the  honorary  physician,  who,  upon  the  card  placed 
over  the  patient's  bed,  described  her  case  as  being  one  of  stupor,  fhom  the  use  of 
opium.  Dr.  Firth  complained  of  this  to  the  workhouse  authorities,  and  it  formed 
the  principal  ground  of  this  action  against  Dr.  Grlendinning. 
(a)  1  B.  ft  Aid.  42. 
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they  did,  both  by  the  common  law  and  the  statute  9  Geo.  4, 
8,  40,  8.  88:  bnt  it  is  not  necessary  to  resort  to  the  stat- 
ute. In  Bex  V.  The  Inhabitants  of  Essex,{a)  Lord  Kenyon,  in 
dealing  with  a  similar  case,  said,  that  an  order  for  payment  out  of 
the  county  stock  might  be  supported,  although  there  was  no 
precise  act  of  Parliament  to  direct  it : — "  Wherever,'*  said  his 
Lordship,  "a  duty  is  imposed  on  a  county,  and  where  costs  in- 
cidentally and  necessarily  arise  in  questioning  the  propriety  of 
acts  done  to  enforce  that  duty,  the  magistrates  who  have  the  su- 
perintendence of  the  county  purse,  have  necessarily  a  right  to 
defray  such  expenses  out  of-  the  county  stock."  This  proposi- 
tion was  adopted  by  Lord  Tenterden  in  delivering  the  judgment 
of  the  Court  in  Bex  v.  Commissioners  of  The  Tower  Hamlets  ;{b) 
where  it  was  held  to  be  no  vaKd  objection  to  a  rate  made  by  the 
Commissioners  of  Sewers,  that  it  was  made  to  defray  previous 
law  expenses  of  the  commission,  bona  fide  incurred  by  the  com- 
missioners in  the  discharge  of  their  duty.  In  Attomey-General 
V.  Mayor  of  Norwich^{c)  Lord  Cottefixham^  referring  to  these  cases, 
applies  the  principles  of  them  to  courts  of  equity,  and  says  :-^ 
**  If  necessary  expenses  are  incurred  in  the  execution  of  a  trust, 
or  in  the  performance  of  the*duties  thrown  on  any  parties,  and 
arising  out  of  the  situation  in  which  they  are  placed,  such  parties 
are  entitled,  without  any  express  provision  for  that  purpose,  to 
make  the  payments  required  to  meet  those  expenses  out  of  the 
fjmds  in  their  hands  belonging  to  the  trust."  In  Cooke  v.  Leonard^{d) 
Bayki/y  J.,  said :  "  Where  a  statute  gives  protection  to  persona 
acting  in  execution,  or  in  pursuance  of  it,  all  persons  acting  un- 
der its  provisions  are  entitled  to  that  protection,  although 
they  exceed  their  authority  by  so  doing."  His  Lordship 
of  course,  adds,  "  there  must  be  some  limits  to  that 
♦rule."  In  Langfcrd  v.  Woods,{e)  Tindal^  C.  J.,  observ-  [*597] 
ed,  that  the  Courts  had  given  a  very  large  interpreta- 
tion to  clauses  made  for  the  benefit  of  persons  acting  in  the  exe- 
cution  of  a  statute ;  construing  them  very  liberally  for  defendants, 

(a)  4  T.  R.  691,  694.  ((Q  6  B.  A  0.  361,  363. 

(&)  1  B.  ft  Aid.  232.  (e)  7  Kan.  k  G.  626,  630. 

(r)  2  MyL  ft  Or.  406,  424. 

Vol.  n.  71 
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and  holding,  that,  where  they  had  reasonable  grounds  to  suppose 
thej  were  acting  under  the  statute,  thej  might  claim  the  benefit 
of  its  provisions.  In  the  case  of  a  charity,  it  has  been  held,  that 
trustees,  acting  under  an  instrument  of  doubtful  construction, 
though  they  may  have  acted  erroneously  in  the  application  of 
the  funds,  yet,  if  they  have  done  so  with  an  honest  intention, 
shall  not  be  charged  in  respect  of  past  misapplication :  AUorrhey' 
Oefieral  y.  ChrporcUioh  of  Eocekr.ifi)  Supposing  there  has  been 
any  misapplieation  of  the  monies  kpre,  (which  wet  submit  there 
has  not,)  the  principles  of  that  case  may  reasonably  be  applied 
to  the  present     [The    Vice- Chancellor  referred  to  Drewry  y. 

Mr,  Wigram  and  Mr.  Warren^  for  the  defendant  Oldershaw. — 
First, -the  acts  which  the  trustees  haye  done  were  touching  the 
execution  of  their  office  as  trustees  under  the  local  act.  Second- 
ly, all  that  was  done  by  their  authority  was  done  lawfully. 
Thirdly,  they  were  justified  in  reimbursing  themselves  their  ex- 
penses out  of  the  trust  fund. 

Upon  the  first  point  it  is  obvious,  from  the  whole  tenor  of 
the  local  act,  that  the  trustees  are  parish  officers.  They  have 
the  control  of  the  workhouse  and  its  inmates.  All  the  public 
property  of  the  parish  is  vested  in  them.  They  perform  the 
functions  of  guardians  of  the  poor  and  overseers  together,  and 
are  the  general  administrators  of  the  poor  law  act  throughout 
the  parish.    Moreover,  they  contain  amongst  them  the  overseers, 

who  are  trustees  by  virtue  of  their  office. 
[*698]        ^Secondly,  all  that  was  done  by  their  authority  was 

done  lawfully.  Supposing  even  that  they  have  acted  ille- 
gally under  a  statute  which  does  not  apply,  yet  if  there  be  one 
which  does  apply,  they,  will  be  justified.  The  fiwt  of  their  de- 
claring that  they  acted  under  some  statute  which  would  not  sup- 
port them,  is  immaterial,  if  they  had  other  legal  grounds  to  sup- 
port them.  '^  Suppose  one  has  a  legal  and  illegal  warrant,  and 
arrests  by  virtue  of  the  illegal  warrant,  yet  he  may  justify  by 

(a)  a  Run.  362 ;  3  Bon.  396.  (q3BQaB.M. 
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virtue  of  tbe  legal  one ;  for  it  is  not  what  he  declares,  but  the 
authority  which  he  has  is  his  justification  i*^  per  Holt,  C.  J.,  Dr. 
Orenville  v.  College  of  Physician$.{p)  To  the  same  effect  is  Orow- 
ther  V.  Ramsbottom  ;(6)  and  see  Eeg.  v.  Ellis.(e)  Supposing  every 
other  statute  out  of  the  question,  the  stat.  4  &  5  Will.  4,  c.  76, 
was  a  sufficient  warrant  for  their  acts.  '  Under  that  statute,  what 
was  the  duty  of  the  relieving  oflScer  ?  In  Bunis  Justice^  (a  book 
of  authority  in  courts  of  law,  if  not  in  courts  of  equity,)  the  duty 
of  that  good  Samaritan  is  thus  described : — '*  In  cases  of  sudden 
and  urgent  necessity,  he  is  to  give  such  relief  to  the*  destitute 
person  as  shall  be  necessary,  either  by  placing  the  pauper  in  the 
workhouse,  or  affording  relief  out  of  the  house,  but  not  in  money, 
whether  the  destitute  person  be  settled  in  the  house  or  not.(d) 
Now  here,  apparently,  a  pauper  lunatic  was  brought  to  the  door 
of  the  workhouse.  Can  it  be  ocHitended  that  the  trustees  or  their 
officers  were  not  justified  in  receiving  him — were  not  bound  to 
receive  him  ?  It  is  not  shown  that  they  removed  hini  there. 
All  they  did  was  to  give  him  an  order  of  removal,  a  mere  right 
of  pass  into  the  poor-house.  EEaving  received  him,  it  was  their 
duty,  under  the  45th  section  of  the  Poor  Law  amendment  Act, 
to  take  him,  within  a  given  time,  before  a  m^igistrate.  Suppos- 
ing that  every  part  of  their  proceedings  has  not  been 
strictly  legal,  yet  as  their  •intentions  were  honest,  this  [*599] 
Court  will  protect  them,  by  analogy  to  those  cases  at  law, 
where,  notwithstanding  the  irregularity  of  some  portion  of  their 
proceedings,  defendants  in  a  situation  similar  to  that  of  the  present 
defendants,  have  been  held  entitled  to  notice  of  action :  Oaby  v. 
Wilts  Canal  Oompany,{e)  Lord  OaJdey  v.  Kensington  Canal  Com- 
P<^^yi{9)  BaUinger'v.  Ferris j{h)  Cann  v.  Clipperton,{%) 

Supposing  the  two  first  points  to. be  established,  the  third  fol- 
lows as  a  consequence.  It  flows  Irom  the  nature  and  office  of  a 
trustee,  that  he  has  his  costs,  charges  and  expenses  allowed  him. 
Moreover,  in  this  case,  an  action  was  brought  against  the  trus- 

(a)  12  Mo4L  386.  (&)  7  T.  R.  664. 

{e)  6  Q.  B.  601.  (d)  Burn,  J.,  ^'Poor.**  oh.  1,  sea  S,  diy.  8. 

(e)  3  M.  ft  &  680.  (g)  6  B.  ft  Ad.  138. 

(^)  I IL  A  W.  628,  631.  ,(9  10  Ad.  ft  ED.  682. 
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tees  themselves,  (namely,  the  overseers,)  who  are  strictly  within 
the  provision  of  the  26th  section'  of  the  local  act ;  and  that  cir- 
cumstance, it  may  be  remarked,  materially  distinguishes  this  case 
from  that  of  The  Attorney  General  y.  Compton. 

Mr.  Ru88ell(e)  in  the  course  of  his  reply,  contended  that  the 
action  was  brought  against  the  defendants  at  law  in  their  indi- 
vidual capacity,  and  not  as  trustees,  nor  as  servants  of  the  trus- 
tees :  besides,  the  trustees  denied  that  the  trespass  was  their  act, 
asserting  that  it  was  the  act  of  Sevan  only.  How,  then,  could 
they  take  advantage  of  the  26th  section  of  the  statute  ?  With 
respect  to  the  parish  fund,  could  the  trustees  have  compelled 
payment  out  of  it  of  the  costs  of  the  actions  ?  And  if  they  could 
not,  what  right  had  they  to  make  presents  of  it? 

< 

At  the  dose  of  the  argument,  the  Vtoe-Cfhancenor  said,  that  he 
loubted  whether  he  should  be  able  to  decide  this  case  without 

the  assistance  of  a  court  of  law.  Counsel,  however,  on 
[*600]     both  sides,  expressing  their  desire  that  His  *Honor 

should  decide  it,  he  said  that  he  would  take  time  to 
condder  his  judgment 

July  11th. — The  Vicb-Chancellob. — ^The  information  in  this 
case,  filed  against  certain  persons,  who,  with  others,  were,  during 
the  years  1842,  1843,  1844,  and  1845,  or  part  of  that  period, 
concerned  in  the  administration  of  the  parish  afi&irs  of  Islington, 
imputes  to  them  a  breach  of  trust  in  respect  of  the  payment  out 
of  the  parish  funds  of  two  large  sums  of  money  for  the  damages 
and  costs  on  each  side  in  one  action,  and  the  cost  on  one  side 
in  another  action  which,  in  the  year  1843,  were  brought 
against  various  persons  by  Mr.  Eliot,  who,  in  1842,  was  an 
inhabitai^t  of  the  parish — a  person  connected,  it  is  said,  with 
the  legal  profession :  he  had  been  a  clerk,  it  is  stated,  in  the 
office  of  highly  respectable  solicitors.  The  answer  has  not  been 
used  (and  I  do  not  consider  it)  as  evidence.  But  it  is  right 
nevertheless,  towards  all  parties  on  this  record,  to  be  aware  and 

(a)  Sir  F.  Bimpkinson  was  prevented  by  illneafl  ftom  making  the  reply. 
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to  take  notice  of  the  manper  in  w^ich  the  defendants  state  their 
case  upon  it.  And  so  far  as  relates  to  the  origin  and  history  of 
the  actions,  this  is  the  account  which  the  answer  gives.  [His 
Honor  here  read  passages  from  the  answer  at  great  length,  cor- 
responding in  substance  with,  the  statement  of  facts  contained  in 
this  report] 

It  has  been  contended  that  the  suit  is  defective  in  parties ; 
but,  as  I  stated  at  the  close  of  the  argument  on  that  objection, 
having  regard  to  the  construction  which  the  82nd  of  the  Orders 
of  26th  August,  1841,  has  received  from  one  of  the  judgest  who 
signed  them,  it  appeared  to  me  then,  and  I  still  think,  that  I 
ought  not  to  treat  the  suit  as  defective  in  parties.  Perhaps,  in- 
dependently of  that  learned  Judge's  view  of  the  Order,  I  should 
have  come  to  the  same  conclusion,  though  I  cannot  say  that  of 
this  I  feel  quite  confident — nor,  again,  need  I  say  whether,  inde- 
{jbndently  of  the  Order,  I  should  have  thought  the  parties  suffi- 
cient, on  the  ground  of  the  number  of  participators  in 
1;he  alleged  breach  *of  trust.  What  I  have  said,  how-  [*601] 
ever,  is  not  to  be  understood  as  extending  to  the  ques- 
tion, whether  the  body  of  trustees,  if  not  represented,  as  proba- 
bly it  is  not,  on  this  record,  ought  not  to  have  been  joined  in 
the  form  or  mode  authorized  by  sect  26  of  the  local  act,  (6  Geo. 
4.)  But,  Mr.  Oldershaw,  the  clerk,  being  a  party,  I  do  not  sup- 
pose that  it  is  the  defendants'  wish  to  insist  on  this  objection,  if 
it  is  one. 

Assuming  the  suit  to  he  sufficient  in  point  of  defendants,  I  do 
not  think  that  it  would  be  right  to  refuse  relief  on  the  ground 
that  it  is  by  information,  and  by  information  only. 

It  has  seemed  to  me  material  next  to  consider  whether,  (as 
the  counsel  for  the  information  have  argued)  the  judgment  in 
the  action  of  "  EHot  v.  AUen  and  others^^  ought,  either  independ- 
ently of  the  consent  rule  by  which  the  damages  were  reduced, 
or  upon  the  ground,  or  with  the  aid  of  that  rule,  to  be  treated  as 
being  in  this  suit,  for  the  purposes  of  this  suit,  evidence  of  the 
truth  of  any  piut  of  the  faots  alleged  in  the  declaration  in  that 
action,  or  of  the  untruth  of  the  pleas  pleaded  in  it — a  question, 
of  course,  distinct  altogether  froin^at  of  the  effect  of  the  judg- 
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ment  and  rale,  or  either  of  tjiem,  as  between  Eliot  on  the  one 
band,  and  the  defendants  in  the  action  on  the  other.  And  I  am 
of  opinion  that  it  would  be  contrary  to  principle,  equally,  and 
authority,  to  say,  that  in  this  suit,  for  the  purposes  of  this  suit, 
it  ought,  on  the  ground  either  of  the  judgment  or  of  the  rule,  to 
be  assumed  or  taken,  even  prima  faciej  that  any  fact  whatsoeyer, 
necessary  to  be  proved  or  confessed  in  order  to  the  sustaining  of 
that  action,  had  happened  or  existed  The  le^l  record  proves, 
that^  on  certain  pleadings,  there  was  a  trial  between  certain  par- 
ties, that  upon  the  trial  there  was  a  v^dict  for  the  plaintiff  in 
the  action,  with  £400  damages,  reduced  afterwards,  by  consent^ 
to  £200,  and  diat  there  was  judgment  accordingly,  the  costs  fol- 
lowing the  result — ^but  does  not  prove  the  truth  of  the  plaintiff's 

case  for  any  purpose  of  tlie  present  cause ;  a  cause  in 
£^602]     *which  Elict!s  rights  are  not  concerned,  and  with  which 

he  has  nothing  to  do,  unless  so  &r,  if  at  all,  as  in  re« 
spect  of  being,  or  having  been,  a  rated  inhabitant  of  the  parish, 
he  may,  merely  as  one  of  the  general  mass  of  people  so  circum- 
stanced, be  said  to  have  some  interest  But,  of  course,  he  sued 
at  law  in  a  different  right  and  character.  And  if  the  Attorney- 
General  had  tendered  in  evidence  proof  of  what  a  witness,  exa- 
mined and  cross-examined  at  the  trial,  had  sworn,  for  the  pur- 
pose of  proving,  not  merely  that  the  witness  had  so  sworn,  but 
the  fact  to  which  he  so  swore,  the  evidence  could  not,  I  appre- 
hend, have  been  received  aa  evidence  of  that  &ct  in  the  present 
suit. 

This  remark,  I  thought  it  right  to  add,  although,  in  truth,  we 
know  here  little  or  nothing  of  what  the  evidence  was  in  the  action 
except  from  the  charge  of  the  honored  and  venerated  Judge  whose 
recent  loss  the  whole  country  with  one  mind  now  depIores.(a) 
That  charge,  by  the  wish  and  consent  of  the  counsel  on  each 
side,  has  been  added  to  the  materials  before  me ;  not,  however, 
as  I  understand,  for  the  purpose  of  proving  any  fact,  except  the 
mere  circumstance  that  his  Lordship  did  so  charge  the  jury. 


(a)  Sir  Nicholas  Tindal  died  a  few  dajs  before  the  delivery  of  this  Judgment  See 
the  Memonuidft  at  a  fttture  page. 
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The  connsel  for  the  informatioii  have  appeared  to  rely  con- 
siderablj  on  the  consent  to  the  rule  for  reducing  the  damages  to 
£200,  (which  of  course  conceded  to  Eliot  damages  to  that 
amount)  I  think  the  consent,  circumstanced  as  it  was,  not  ma- 
teriaL  The  verdict  was  not  bj  consent.  Its  propriety  was 
wholly  disputed  by  the  defendants  at  law,  (other  of  course  than 
Beavan ;)  and  the  rule  placed  Eliot  in  a  worse  position  than  if 
the  verdict  had  been  left  untouched,  certainly. 

The,  nature  therefore,  and  objeet  of  this  information  being  such 
as  they  are,  and  the  issues  raised  by  the  defendants  in  their  an- 
swer, being  what  they  are,  I  must  look  for  evidence 
*apon  the  question  of  the  truth  of  every  &ci  alleged  on  [^608] 
either  side  in  the  pleadings  in  that  action,  to  the  evi- 
dence in  this  present  cause  alone.  In  other  words,  I  think  my- 
self bound  to  consider  neither  the  judgment,  nor  the  rule,  nor 
the  charge,  as  evidence  of  the  justice  or  propriety  of  the  action. 

Supposing  my  view  thus  £m:  to  be  correct,  how  stands  the 
case  as  to  Mr.  Eliot? 

With  reference  to  the  trustees,  and  therefore  to  the  parties  be* 
fore  me,  the  case  as  to  the  conduct  adopted  towards  him  seems 
properly  divisible  into  three  portions  in  respect  of  time :  first, 
the  interval  between  the  26th  of  November,  1842,  and  his  recep- 
tion into  the  workhouse ;  secondly,  his  stay  in  the  workhouse ; 
thirdly,  his  transit  from  the  workhouse  to  the  court  of  the  police 
magistrate,  and  the  proceedings  there. 

Kow,  the  acts  done  during  each  of  these  periods,  on  each  of 
these  occasions,  cannot,  ^as  it  appears  to  me,  be  justly  estimated, 
without  a  due  consideration  of  certain  points  which  I  proceed  to 
mention  with  the  view  that  I  take  of  them. 

First,  as  to  Eliot^s  state  or  apparent  state  of  mind.  And  as  to 
this,  upon  a  careful  consideration  of  the  whole  of  the  evidence 
before  me,  I  am  satisfied,  that  from  his  language,  demeanour,  and 
conduct  before  and  upon  the  28th  of  November,  1842,  and  on 
various  occasions  in  the  interval  between  that  day  and  the  time 
of  his  liberation,  (if  that  is  a  correct  expression,)  at  the  police 
court,  on  the  6th  of  the  following  December,  it  was  during  the 
whole  of  that  interval  reasonable  to  infer  and  believe,  that,  during 
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the  whole  of  it,  he  was  in  a  state  of  insanity — ^likely,  if  un  watched 
and  tmrestrained,  to  do  serious  mischief,  and  unfit,  as  well  on 
his  own  account  as  for  the  sake  of  others^  to  be  unwatched  and 
unrestrained.    Next^  as  to  his  means:  with  regard  to  which  I 

am  satisfied,  upon  the  evidence,  that  from  his  apparent 
[*604]    situation  and  circumstances,  it  was,  before  and  *at  the 

time  of  his  reception  into  the  workhouse  on  the  29th  of 
November,  1842,  and  during  the  whole  time  of  his  stay  there, 
reasonable  to  infer  and  believe,  that  he  was  in  a  state  of  poverty 
and  destitution,  such  as  to  render  him  a  proper  object  of  parish 
relief  as  a  pauper,  in  the  form  and  manner  in  which  the  law 
then  allowed  relief  to  be  administered  to  paupers.  And  as  to 
the  order  for  his  admission  into  the  workhouse,  it  is,  I  think, 
reasonable  and  unavoidable  upon  the  evidence  to  believe,  that  it 
was  granted  and  issued  without  any  unlawful  direction  or  im- 
proper intention  whatsoever,  and  without  any  direction  or  inten- 
tion that  it  should  assist  or  be  made  subservient  to  any  purpose 
offeree  or  restraint  towards  Mr.  Eliot,  and  that  the  act  of  grant- 
ing and  issuing  the  order  was  not  lawful  merely,  but  com- 
mendable. 

Having  said  thus  much,  I  may  address  myself  more  particu- 
larly to  the  first  period  of  time  that  I  have  mentioned ;  and  with 
respect  to  it,  I  am,  upon  the  materials  before  me,  satisfied,  that 
neither  the  trustees  nor  any  one  of  their  number,  whether  an 
overseer  or  not  an  overseer,  nor  Mr.  Semple,  nor  Mr.  Hicks,  nor 
Mr.  Oldershaw,  directed  or  authorized,  or  in  any  sense  partici- 
pated in,  the  act  of  placing  Eliot's  person*  under  restraint  for  the 
purpose  of  removing  him  to  the  workhouse,  or  the  act  of  carry- 
ing or  taking  him  to  the  workhouse ;  and  I  am  of  opinion  that 
it  is  not  proved  in  this  cause,  and  that  I  ought  not  judicially  to 
believe,  that  Ellis  directed,  or  authorized,  or  was  in  any  sense  a 
participator  in  either  of  those  acts.  I  say  this  without  forget- 
ting, of  course,  the  order  for  admission  just  mentioned,  but  not 
without  remembering  the  circumstances  belonging  to  it  Sup- 
posing this  view  to  be  correct,  it  cannot,  I  apprehend,  be  said  in 
the  present  cause,  that,  had  Eliot  not  been  admitted  into  the 
workhouse,  the  trustees,  or  any  one  of  them,  or  either  of  the 
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foar  persons  whoae  names  I  have  been  jiist  mentioning,  conld 
have  been  properly  sued  or  prosecuted  by  Eliot,  whether  he  was 
sane  or  insane,  unless,  indeed,  for  not  admitting  him. 
I  am  for  the  present  excluding  *all  consideration  of  his  [*605] 
household  goods,  &c.  But  was  it  correct  to  admit  him  ? 
That  question  must,  I  think,  for  every  purpose  of  the  cause,  be 
answered  in  the  affirmative.  Upon  the  evidence,  it  was,  in  my 
judgment,  a  reasonable  and  right  act  to  receive  him  into  the 
workhouse ;  his  detention  there  is  quite  another  matter. 

.But,  next,  as  to  his  stay  in  the  workhouse — ^his  detention 
there.  I  do  not  believe,  upon  the  evidence,  that  he  was  treated 
there  with  inhumanity  or  neglect,  unless,  indeed,  such  neglect 
as  there  may  have  been  in  allowing  him,  as  I  suspect  that  he 
was  allowed,  too  freely  the  use  of  his  hands.  I  do  not  believe 
that  the  strait  waistcoat  was  kepi  upon  him  for  more  than 
eighteen  or  nineteen  hours  at*  the  utmost,  or  that  it  was  incon- 
sistent with  prudence  or  humanity  to  keep  "him  in  it  as  long  as 
he  was  kept  in  it,  looking  at  the  circumstances  that  existed.  It 
must  be  remembered,  that  the  case  for  the  information,  is,  that 
he  was  brought  in  it  to  the  workhouse:  he  had  not  a  strait  waist- 
coat placed  upon  him  there  at  any  time.  It  may  be  fairly  sup- 
posed to  have  been  a  matter  of  delicacy  and  difficulty  to  decide, 
until  the  morning  after  his  admission,  or  without  the  presence 
of  a  medical  man,  the  question  of  freeing  him  from  the  state  of 
restraint  in  which  he  was  brought  thither. 

On  the  whole,  whether  the  continuance  of  that  restraint  as 
long  as  it  was  continued,  or  the  detention  of  Eliot  in  the  work- 
house for  the  week  during  which  he  was  detained  there,  was  or 
was  not  strictly  justifiable  against  him  in  point  of  law,  (a  ques- 
tion upon  which  I  do  not  say  that  my  mind  is  entirely  satisfied,) 
1  am  of  opinion  that  the  whole  was  from  proper  motives  on  the 
part  of  those  who  were  instrumental  in  the  matter;  that  the 
whole  took  place  under  a  rational  belief  in  their  minds,  bona 
Jide  founded  on  grounds  apparently  sufficient,  that  the  duty  in- 
cumbent on  them  by  law  required  them  so  to  act.  But,  taking 
the  law  in  the  strongest  and  strictest  manner  as  to  this 
portion  of  the  cause  in  Eliot's  favor,  I  am  at  a  loss  to  conceive 
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1*606]    how  *it  could  be  imagined  that  Mr.  Semple  had  anything 
to  do  with  the  matter.    Mr.  Hicks  also,  I  believe,  was 
not  an  inmate  of  the  house,  and  had  no  concern  with  its  interior 
management. 

"With  regard  to^  the  removal  of  Mr.  Eliot  fix^m  the  workhouse 
to  the  police  court,,  and  his  detention  while  be  was  detained^there, 
I  think  that,  substantially,  the  same  observations-  are  applicable 
as  those  that  I  have  been  making*  with  respect  to  his  detention 
kk  the  workhouse,  and  I  need  not  repeat  them. 

Judging,  then,  from  the  materials  in  this  cause,  and  only  so  {ar 
as  they  enable  me,  I  cannot  help  doubting  very  much  whether 
the  action  of  "  Eliot  v.  Allen"  ought  to  have  been  brought,  or 
thinking  that  the  damages  given  by  the  jury  were  prodigiou& 
It  would,  I  repeat,  be,  in  my  judgment,  wrong  to  treat  the  con- 
sent rUle  or  the  course  that  the  matter  took  ifn  the  C!ourt  of  C!om- 
mon  Pleas  as  showing  or  leading  to  the  inference  that  the  truth 
or  justice  of  Eliot'is  case,  to  any  extent,  was  believed  or  confessed 
by  the  trustees,  or  Mr,  Oldevshaw,  or  by  any  person  whom  Mr. 
Oldershaw  defended.  The  stst  processus  in  "  Eliot  v.  Oldershaw," 
which  was  never  tried,  left  the  plaintiff  subject  to  his  own  costs 
of  that  action ;  in  which,  however,  he  had  probably  itoore  dear 
ground  for  a  verdict  than  as  to  some  at  least  of  the  defendants 
Resides  Mr.  Allen)  in  "  Eliot  v.  Allen."  But  it  is  agreed  that 
the  suit  of  "  Eliot  v.  Oldershaw"  was  brought  only  on  the  ground 
of  the  removal  of  certain  household  goods  and  wearing  apparel 
belonging  to  the  plaintiff  from  his  dwelling-house  to  the  work- 
house after  he  had  been  placed  there, — ^an  act,  which,  if  not 
strictly  justifiable  in  law,  was  done,  I  think,  bonafiokf  with  a  per- 
fectly good  intention,  and  in  the  line  of  what  any  reasonable 
man  in  Mr.  Oldershaw^s  position  might  £kirly  have  thought  his 
official  duty,  or  the  duty  of  his  principals^  the  trustees,  in  the 
particular  circumstances  of  the  case.  It  seems  to  me,  therefore, 
that  the  two  actions,  connected  as  the  subjects  of  them 
[*607]  *were,  fall  properly  under  the  same  considerations  here. 
As  to  neither  action  is  there  the  least  reason  to  believe 
that  Mr.  Oldershaw  acted  negligently  or  unskilfully  in  his  capa- 
city of  attorney.    The  event  of  one,  at  least,  was  very  adrezse ; 
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but  it  is  fiot  generally  just  or  reasonable  to  jadge  by  events,  nor 
does  a  respectable  attorney  guarantee  verdicts. 

I  have,  however,  not  been  proceeding  so  chronologically  as  I 
should.  I  must  go  back  to  the  commencement  of  the  legal  pro- 
ceedings, and  indeed  earlier ;  for  it  appears,  that,  at  a  meeting 
of  the  house-committee  of  the  trustees  on  the  2nd  of  December, 
1842,  (while  Eliot  was  in  the  workhouse,)  this  tpok  place,  ac- 
cording to  the  minute  in  evidence: 

"  At  a  meeting  of  the  Houses-Committee — ^Present^  Mr.  M'Cul- 
lock  in  the  chair,  Mr.  Western,  Mr.  Povah,  Mr.  Tyas,  Mr, 
Wakefield,  Mr.  Furse — The  clerk  reported,  that  in  consequence 
of  representations  sent  from  the  police  Gom%  deikenwell,  and 
from  Mr.  Futvoye,  of  Johnrstreet,  Bedford-row,  solicitor,  t^at 
a  person  of  the  name  of  Eliot,  of  Na  16  Brunswick-street,  de- 
cidedly insane,  was  breaking  up  his  hous^  and  wandering  about 
in  a  blanket,  that  his  property  was  beiag  pillaged,  and  that  he 
required  protection ;  he,  the  derk,  had  sanctioned  Mr.  .Eliot's 
being  admitted  to  the  house,  ahd  the  removal  of  his  goods  also. 
Mr.  Semple,  the  medical  officer,  being  called  in,  reported  that 
Mr.  Eliot  was  decidedly  insane,  but  not  dangerous^  and  that  lie 
ought  to  be  sent  to  the  Hanwell  Asylum." 

At  a  meeting  of  the  trustees  on  the  14th  of  the  same  month, 
the  minute  of  the  2nd  December  was  approvod ;  and^  after  the 
actions  had  been  commenced,  at  a  meeting  of  trustees  on  the  Srd 
May,  1843,  (thirty-four  being  present,)  this  passed,  according  to 
the  minute  of  proceedings  : — 

"  At  a  meeting  of  the  Board  of  Trustees — Present,  Mr.  Muzio 
in  the  chair,"  [there  being  thirty-three  other  naine&]  ^'Bead 
the  minutesr  of  the  last  meeting.  The  cleil:  reported 
*that  actions  had  been  brought  against  Messrs.  Allen,  [*608] 
Tyas,  and  Western,  the  overseers  for  the  last  year, 
William  Hicks,  the  relieving  officer,  James  Ellisy  the  master  of 
the  workhouse,  Bobeirt  Semple,  the  medical  Officer,  and  a  man 
named  William  Beavan,  also  against  himself  and  Wcu'd  Stan- 
well,  the  street-keeper,  by  James  Eliot,  for  an  alleged  forcible 
seizure  and  detention  of  bis  person  in  November  last  Messrs. 
Tyas  and  Allen  Attended  the  Board  on  the  above  subject    Be* 
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solved,  that  the  clerk  be  directed  to  defend  Messrs.  Allen,  Tyas, 
Western,  Hicks,  Ellis,  Semple,  Oldershaw,  and  Stanwell,  sub- 
ject to  the  control  of  the  committee  for  general  purposes  from 
time  to  time," 

One  of  the  trustees  present  was  named  Western.  If  he  had 
been  one  of  the  overseers,  I  suppose  that  he  was  not  merely  in 
that  capacity  a  trustee ;  for  the  overseers  of  1842  appear  to  have 
gone  out  of  oflSce.  It  is  observable,  that  the  minute  states  inac- 
curately the  nature  of  one  at  least  of  the  actions.  But  the  inac- 
curacy may,  I  think,  be  fairly  taken  to  have  been  unintentional, 
and  to  be  immaterial.  There  was  I  tbink,  no  substantial  in- 
correctness for  the  present  purpose ;  and  I  collect,  that,  though 
writs  had  been  issued  before  the  3rd,  the  declaration  in  neither 
action  was  delivered  before  the  16th  of  May.  •  The  trustees,  in 
eflfect,  thus  made  themselves  clients  of  Mr.  Oldershaw,  for  the 
purpose  of  defending  the  actions,  except,  of  course,  as  to  Beavan, 
with  whom  they  properly,  I  think,  considered  themselves  as 
having  nothing  to  do. 

Now,  was  the  resolution  of  the  3rd  May  a  right  resolution? 
As  I  conceive,  giving  full  weight  to  the  consideration  that  the 
alleged  cause  of  suit  in  each  of  the  actions  had  occured  in  the 
preqeding  year, — that  the  overseers,  had  gone  out  of  office, — 
that  two,  if  not  all  of  them,  had  ceased  to  be  trustees, — and  that 
possibly,  all  that  had  been  done  had  not  been  absolutely  and 
exactly  conformable  to  strict  law ;  but  recollecting  also  the  na- 
ture of  the  body  of  trustees,  their  official  fiinctions  and 
[*609]  duties,  the  positioils,  especially,  in  *which  Mr.  Semple, 
and  Hicks,  and  Ellis,  and  Mr.  Oldershaw  stood,  and  the 
circumstance  in  which,  as  far  as  they  and  the  trustees  were  con- 
cerned, Eliot  had  been  received  and  kept  at  the  workhouse — 
the  resolution  of  the  8rd  of  May  was  reasonable  and  just,  and, 
if  it  is  not  superflous  to  add  to  these  terms  the  word  "  right," 
was  right.  Whether  the  case  would  have  stood  differently  had 
any  one  or  more  of  the  defendants  in  "  Eliot  v.  Allen"  not  been 
sued  in  that  action,  or  had  the  act  or  acts  done  by  the  principal 
defendant  in  "  Eliot  v.  Oldershaw,"  (Mr.  Oldershaw,  namely)  of 
which  complaint  was  made  in  that  action,  been  done  by  a  person 
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not  connected  officially  with  tlie  trustees  as  he  was,  it  is  unne- 
cessary for  me  to  give  any  opinion. 

If  the  resolution  of  the  8rd  of  May  was  right,  and  Mr.  Older- 
shaw  as  an  attorney  did  his  duty  at  law,  (as  it  ought,  I  think, 
to  be  inferred  that  he  did,)  the  adverse  result  at  law  must,  I  re- 
peat, be,  as  it  seems  to  me,  immaterial.  Suppose  that  it  had 
been  beyond  the  trustees'  duty,  aud  a  meddling,  and  foolish,  and 
unprincipled  act  on  their. part  to  undertake  or  interfere  in  the 
defence  of  the  actions,  but  that  the  actions  had  nevertheless 
failed,  and  the  plaintiff  had  been  unable  to  pay  the  costs :  would 
the  failure  of  the  actions  have  given  them  a  title  to  be  paid  out 
of  the  parish  property,  which,  if  the  actions  had  succeeded,  they 
would  not  have  had  ? 

After  the  verdict  in  "  Elliot  v,  Allen,"  a  meeting  of  a  commit- 
tee of  trustees  (the  committee  for  general  purposes)  was  held  on 
the  2l8t  of  May,  1844;  and  meetings  of  the  board  of  trustees 
were  held  on  the  following  day,  and  on  the  24th  and  29th  of  the 
same  month.  The  minutes  of  what  passed  at  these  meetings 
respectively  are  thus : — 

[The  Vtce- Chancellor  then  read  the  minutes  of  a  series  of  meet- 
ings of  the  trustees,  which  took  place  after  the  verdict  in  "  Eliot 
v.  Allen,"  beginning  with  a  meeting  held  on  the  21st  May,  1844, 
and  ending  with  two  meetings  held  on  the  8rd  and  7th 
February,  1845,  at  which  last  meeetings  the  ^payments  [*610] 
were  resolved  upon,  and  cheques  drawn,  as  before  stated. 
It  appeared  from  these  minutes,  that  the  attention  of  the  trustees 
was  constantly  directed  to  the  two  actions ;  and  that,  throughout 
the  whole  course  of  proceedings,  and  particularly  with  reference 
to  the  motion  for  a  new  trial  in  "  Eliot  v.  Allen,"  a  proposed 
compromise  of  "  Eliot  v,  Oldershaw,"  and  the  breaking  off  of 
that  compromise,  Mr.  Oldershaw  had  acted  entirely  under  the 
directions  of  the  trustees.  His  Honor,  after  reading  and  com- 
znienting  on  these  minutes,  proceeded  as  follows :] 

The  object  of  the  information  being  to  compel  Mr.  Oldershaw 
and  the  other  defendants  before  me  to  refund  respectively,  for 
the  benefit  of  the  parishioners  generally,  the  sums  thus  paid  out 
of  the  parish  funds,  the  question  is,  whether  it  is  the  duty  of  the 
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Court  to  enforce  that  claim  wholly  or  to  any  extent:  it  being 
<ilear  and  admitted,  bb  I  junderstand,  that  not  by  any  other  pro- 
tceeding,  civil  or  criminal,  has  either  of  these  two  payments  been 
wholly  or  partiaUy  impeached,  or  attempted  to  be  impeached, — 
namely,  that,  except  this  information,  not  any  suit  in  any  court 
has  been  instituted,  not  any  indictment  has  been  preferred,  not 
any  application  to  magistrates,  to  a  magistrate,  or  to  any  court, 
has  been  made  by  way  of  appeal,  or  in  any  other  shape,  with 
reference  to  these  payments,  or  either  of  them.  The  letter  to 
the  Poor  Law  Commissioners  amounted  to  nothing. 

But  the  information  not  having  been  filed  until  the  Srd  Sep- 
tember, 1846,  before  that  day,  though  after  the  payment  by  the 
trustees  of  the  sums  in  dispute,  two  vestry  tneetings  had  been 
li^eld,  one  on  the  25th  March,  the  other  on  the  5th  June,  the 
minutes  of  the  proceedings  at  which  are.  as  follows : — 

"  Easter  Tuesday,  25th  March,  1846. — ^At  a  vestry  meeting 
cqnvened  to  elect  and  appoint  sixty  inhabitants  to  be  trustees 
for  three  years  next  ensuing;  to  elect  churchwardens 
[*611]  and  other  officers,  in  the  room  of  those  who  annually  *go 
out  of  office ;  to  elect  six  inhabitants  (not  being  trustees, 
but  with  the  like  qualification)  to  be  assessors  and  auditors  for  two 
years  next  ensuing ;  and  to  ascertain  the  sums  of  money  neces- 
sary to  be  raised  for  the  half-year  ensuing — Present,  Mr.  J.  H. 
Pearson  in  the  chair.  Motion  made :  '  That  the  meeting  do  ad- 
journ to  the  Cl^urch.'  Question  put,  and  agreed  to.  Bead  a 
statement  from  the  trustees,  showing  the  sum  necessary  to  be 
raised  for  the  half-year  next  ensuing,  ending  Midsummer  next^ 
of  which  the  following  is  a  copy.''  Then  follows  a  long  account, 
"  Account^  poor,"  of  debts  and  credits,  founded,  as  I  understand, 
on  the  principle  of  allowing  the  payments  in  question  as  good 
payments.  "  Motion  made :  *  That  in  the  estimate  now -laid  be 
fore  the  vestry  for  the  po^-rate  for  the  current  half-year,  &om 
Lady-day  to  Michaelmas,  any  sum  or  sums  of  money  on  account 
of  the  action,  '^  Eliot  v.  Alien  and  others,"  either  for  costs  or 
damages,  be  omitted."  A  statement  from  the  trustees  having 
been  read  to  the  vestry,  on  the  subject  of  that  action,  the  fcdlow- 
ing  amendment  was  moved : — ^That  it  is  the  opinion  of  the  ves- 
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try^  after  having  heard  read  the  statement  put  forth  bj  the  trus- 
tees, of  the  circumstances  which  gaye  rise  to  the  actions  of 
"  Eliot  V.  Allen  and  others''  and  "  Eliot  v.  Olderphaw  and .  ano- 
ther,"  that  the  trustees  exercised  a  proper  discretion  in  undertak* 
ing  the  defence  of  the  overseers  and  their  own  officers ;  and,  there- 
fore, this  vestrj  ratifies  and  confirms  all  the  acts  of  the  trustees 
with  reference  to  such  proceedings^  Amendment  put,  aiid  car- 
ried in  the  affirmative.  Motion  again  put,  and  carried  in  the 
affirmative."* 

"  June  6th,  1845. — At  a  vestry  meeting  convened  to  make  a 
rate  for  two  quarters  of  a  year,  that  is  to  say,  firom  Lady-day 
last  to  Michaelmas-day  next,  for  the  maintenance  and  relief  of 
the  poor,  and  for  payment  of  the  annuities,  police-warrant,  and 
other  charges^  payable  out  of  the  said  rate ;  also  a  lamp  rate  for 
the  same  period,  &c. :  alsa  a  highway  rate  for  the  same  period, 
&;c. ;  also  a  chapel  of  ease  rate  ibr  the  same  period ;  also 
a  churchwardens'  rate  for  the  same  period,  *&c. :  Mr.  [*612] 
Perry  in  the  chair.  Motion  made:  *  That  the  meeting 
do  adjourn  to  the  church.'  Question  put,  and  agreed  to.  Mr. 
Galletly,  on  the  part  of  the  assessors  and  auditors,  presented  the 
assessment  of  the  ^ari^h.  Motion  made :  '  That  the  asse^ment 
be  received  and  adopted.'  Question  put,  and  carried  in  the  af- 
firmative. The  following  are  copies  of  the  estimates  printed  and 
circulated  prior  to  the  vestry,"  (then  follows  the  account.) 
"  Motion  made :  ^  That  a  rate  of  lid.  in  the  pound,  for  two  quart- 
ers  of  a  year — ^that  is  to  say,  from  Lady-day  last  to  Michaelmas 
next — ^be  made  for  the  maintenance  and  relief  of  the  poor,  and 
for  payment  of  the  annuities,  police-warrant,  and  other  charges 
payable  ov|t  of  the  said  rate.-  Amendment :  '  That  the  rate  be 
8d  in  the  pound  instead  of  llc2!.  Amendment  put,  and  negativ* 
ed.    The  original  motion  put,  and  carried  in  the  affirmative.'^ 

It  is  stated  by  the  information,  that  at  the  former  of  these  two 
vestry  meetings,  one  of  the  relators  (both,  ^I  believe,  being  rated 
inhabitants  of  the  parish)  was  present  and  objected  to  the  pay- 
ments,  alleging  them  to  have  been  illegal  and  improper. 
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The  rate  made  on  the  5th  of  June  not  haying,  as  far  as  I  can 
understand,  been  quashed,  altered,  amended,  or  appealed  from, 
it  is,  under  the.  facts  and  in  the  circumstances  that  I  have  men- 
tioned (for  so  the  case  appears  to  me,)  and  under  a  local  act  con- 
taining such  sections  as  the  7th,  20th,  21st,  26th,  27th,  28th, 
82nd,  S3rd,  87thy  40th,  49th,  50th,  53rd,  146th,  and  147th  sec- 
tions in  the  local  act  here,  that  the  Attorney-General  seeks  to 
charge  the  defendants,  or  some  of  them,  for  the  benefit  of  this 
parish.  Now,  whether  the  only  or  not  the  only  condition,  one 
condition  certainly  essential  to  be  fulfilled  for  this  purpose  is, 
that  the  Court  should  be  satisfied  of  the  original  illegality,  whol* 
ly  or  partially,  of  the  two  payments,  and  should  not  be  satisfied 
that  by  any  sufficient  means  after  they  were  made  they  have  be- 
come legalized  or  effectually  sanctioned.  Upon  the  question  of 
the  fulfilment  of  this  condition,  if  I  may  so  express  it, 
[*613]  *I  have  not  merely  c6nsidered,  as  well  as  I  could,  the 
local  act,  but  I  have  looked  into  the  general  law  appli- 
cable to  rates  and  overseers'  accounts,  and  appeals  against  them ; 
and  I  have  examined,  not  merely  the  authorities  cited,  but  va- 
rious others  (among  which  I  may  mention  three  cases  in  1, 2,  and 
6  Ad.  &  Ell. ;)  and  the  conclusion  at  which  I  have  arrived  is, 
that  the  actions  in  question  were  actions  *'  touching  the  execa- 
tion"  of  the  local  act,  within  the  meaning  that  reason  and  prin- 
ciple and  authority,  in  my  judgment,  permit  and  require  to  be 
ascribed  to  that  expression,  as  contained  in  the  26th  section ; 
that  (Beavan  being  excluded)  the  costs  and  expenses  incurred  in 
defending  them  were  costs  and  expenses  incurred  "  by,  or  on 
behalf  of,  the  "  trustees  or  a  '*  person  or  persons  employed  by 
them ;"  that  neither  of  the  actions  arose  in  consequence  of  any 
such  wilful  neglect  or  default  as  mentioned  in  the  section,  and 
that  neither  of  them  was  defended  without  the  order  or  direc- 
tion of  the  trustees. 

It  has  been  argued,  however,  that,  assuming  all  this  to  be  so 
as  to  the  suit  of  '*  Eliot  v,  Allen,"  the  damages  of  £200,  ^nd  the 
plaintiffs  costs  there,  and  the  defendants'  costs  in  '*  Eliot  v. 
Oldershaw,"  were  nevertheless  improperly  paid  out  of  the  parish 
funds.    I  am  of  opinion,  however,  that  it  would  be  a  narrow 
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and  erroneous  construction  of  the  26th  section,  not  to  read  it  as 
providing  for  the  damages  and  the  costs  paid  to  the  plaintiff,  as 
well  as  the  costs  of  the  defendants  in  ''Eliot  v.  AUen,*'  defended 
by  the  trustees'  order,  if  it  provides  for  the  latter ;  and  that 
"  Eliot  V.  Oldershaw,"  as  I  said  before,  stands  on  the  same  foot- 
ing  as  "  Eliot  v.  Allen  f  for  though  it  may  not  have  been  in- 
cumbent on  the  trustees  to  take  care  of  Eliot's  furniture  and 
clothes,  if  he  was  insane  and  destitute,  yet  it  was,  upon  that  sup- 
position, a  prudent  measure  to  do  so, — an  act  charitable  towards 
him,  fair  towards  the  parish,  and  reasonably  incident  to  the  re* 
lief  intended  to  be  afforded  to  him  in  the  circumstances 
in  which  he  was  considered,  and,  as  I  *have  said,  bona    [*614] 
fidcy  and  on  grounds  apparently  good,  in  my  opinion, 
considered  as  placed ;  and  it  was  plain  that  Mr.  Oldershaw  acted ' 
as  the  officer  of  the  trustees,  who  adopted  his  acts. 

Supposing,  however,  my  view  of  the  local  act  to  be  incorrect^ 
or  supposing  that  the  26th  section  were  not  in  the  act,  I  think 
(though  it  does  not  appear  to  me  necessary  to  decide  the  point) 
that  the  general  law  applicable  to  overseers  and  their  accounts 
gives  the  trustees  the  right  to  be  allowed  the  payments  in  ques- 
tion, sanctioned  especially  as  they  have  been  by  the  vestry. 
Persons  in  the  official  position  of  the  trustees  of  this  parish  have 
public  functions  to  execute,  in  the  performance  of  which  society 
is  greatly  interested, — functions  frequently  not  free  from  diffi- 
culty. Great  numbers  of  indigent  persons  are  necessarily  placed 
under  their  charge ;  for  the  proper  care,  in  sickness  and  in  health, 
as  well  as  maintenance  of  whom,  they  are  answerable.  For  that 
purpose,  they  are  entrusted  with  the  management  and  superin- 
tendence of  an  extensive  establishment,  of  which  the  public  ex- 
pects from  them  the  prudent  and  proper  conduct  Of  the  numer- 
ous variety  of  persons  thus  placed  by  the  law  under  their  care, 
and  necessarily  to  a  certain  extent  under  their  control,  all  must 
be  always  liable  to  disease  of  various  kinds,  from  which  neither 
poor  nor  rich  are  exempt.  To  each  case  proper  attention  must, 
according  to  its  nature,  be  paid.  Among  them  may  be,  and 
often  is,  the  fearful  calamity  of  madness ;  a  disorder  of  varying 
and  uncertain  symptoms,  with  respect  ta  which  disbelief  or  care- 

VoL.  n.  73 


614  CASiS  IN  CHANOEEY. 

1846.-^Attomey-Gfeneral  ▼.  Pearson. 

lessness  may  be  prodactive  of  the  most  lamentable  oonsequeDces. 
The  authority  to  be  exercised  in  cases,  or  apprehended  cases,  of 
this  description  especially,,  m  (to  borrow  an  expression  from  Lord 
USenbarouffh)  a  hazardous  authority.  What  are  persons  in  the 
position  of  these  trustees  to  do  ?  what  is  to  be  done  by  their 
officers  and  servants^  without  whose  aid  and  services,  be  it  re- 
membered, the  trustees'"  duties  cannot  be  executed,  when 
[*615]  solid  ^grounds  for  suspecting  the  existence  of  such  a 
malady  as  insanity  appear  ?  Treated  ^n  one  way,  the 
patient,  if  in  truth  a  sane  person,  may  be  excused  for  considering 
himself  outraged.  Treated  in  another,  he  may,  if  insane,  commit 
enormous  and  &tal  extravagances,  for  which  not  himself,  but 
those  who  could  have  restrained  him,  may  be  deemed  answer- 
able Nor  is  the  enactment  contained  in  sect  45  of  staL  4  &  5 
Will.  4,  c.  76,  to  be  forgotten.(a)  Surely  the  protection  of  men 
having  to  perform,,  and,  according  to  the  best  of  their  judgment, 
meaning  to  perform,  a  pubHc  duty  in  such  circumstances^ 
whether  as  principals  or  agents,  ought  not  to  be  thought  a  matter 
of  slight  consideration,  ought  to  be  the  subject  of  provision  by 
the  law,  as  careful  and  complete,  as  may  be  consistent  with  the 
rights  of  the  individual  complaining  that  he  has  been  errone* 
ously  treated.  Upon  this  principle,  as  I  believe,  are  our  laws 
interpreted  and  administered ;  and  with  reference  to  this  prin* 
eiple  ought  the  defence  of  the  defendants  here  to  be  considered. 
What  I  have  said  may  suffice,  I  think,  for  disposing  of  this 
ease,  in  which  there  are  some  points  that  I  wish  to  leave  unde- 
cided }  and  particularly,  whether  the  circumstance,  that  the  rate 
of  June,  1845,  made  on  the  estimates  and  principles  on  which  it 
was  made,  has  not  been  quashed  or  altered,  is  or  is  not  decisive 
of  itself  against  the  information,  or  a  material  circumstance  in 
the  defendant's  &vor ;  .whether  in  that  or  any  other  respect^  the 

(a)  By  which  it  is  enacted,  that  nothing  in  the  act  contained  shall  authorize  the 
detention  in  any  ^rkhouse  of  any  dangerous  lunatic^  insane  person,  or  idiot^  for 
any  longer  period  than  fourteen  days ;  and  every  person  wilfully  detaining  in  any 
workhouse  any  such  lunatioi  insane  person,  or  idiot)  for  more  than  fourteen  days 
shaU  be  deemed  guilty  of  a  misdemeanor. 
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146th  section  affects  the  case ;  and  whether  the  title  to  tnaintajp 
the  information,  filed  when  it  was,  is  affected  by  the 
14Sth  section.    *Upon  each  of  these  points  I  decline    [*6163 
expressing  any  opinion. 

It  has  been  contended,  that  relief  most  be  given  against  the 
defendants,  if  a  case  mentioned  frequently  during  the  argument, 
The  Attorney- Oeneral  v.  Compton^ifi)  decided  by  myself  in  1842, 
was  rightly  decided.  I  hare  read  the  report  of  that  case,  and 
wish  to  say,  that  I  am  not  certain  whether  I  expressed  myself 
exactly  as  the  report  shows  that  I  was  considered  to  express  my- 
self; but  very  possibly  I  did  so.  Assuming  that  I  did  so,  it  ap- 
pears to  me  (speaking  of  what  I  am  reported  to  have  said  both 
before  and  after  the  conclusion  of  the  argument  for  the  defendants 
there)  that  I  did  not  express  myself  in  a  manner  so  elearly  or 
accurately  representing  what  was  in  my  mind  at  the  time,  and 
what  I  meant)  as  I  might  have  done.  Observations,  howevoc, 
merely  made  by  a  judge  interlocutorily,  while  a  counsel  is  argu- 
ing, ought  not  to  be  considered  as  intended  to  rule  or  decide  any 
point,  or  as  having  any  judicial  weight  belonging  to  them ;  they 
are  no  more  than  if  they  were  part  of  the  argument.  The  re- 
marks, however,  that  I  have  just  made  are  perfectly  compatible 
with  the  notion,  that  the  decree  in  The  AHomey- General  v.  Oomp- 
ton  was  a  correct  decree.  Its  correctness,  indeed,  has  not,  unless 
I  mistake,  been  denied  or  questioned  at  the  Bar  in  the  present 
cause ;  a  circumstance,  perhaps,  fairly  deserving  attention,  as 
may  be,  also,  the  declining  by  the  defendants'  counsel,  in  The 
Attorney- General  v.  Cdmpton,  of  a  case  for  the  opinion  of  a  court 
of  law,  which,  as  Mr.  OampbeU  stated  at  the  Bar  last  week,  was 
done  upon  reflection  and  deliberation.  He  added,  also,  that  the 
decree  was  executed  or  submitted  to,  and  had  not  been  appealed 
from.  Whether,  however,  it  Was  correct,  both  legally  and 
equitably,  is  probably  a  question  open  to  argument  and 
to  difference  of  opinion, — ^a  question  *not  free  from  [*617] 
difficulty, — ^upon  grounds  including  the  &ct,  that,  as  I 
believe,  a  rate  had  been  made  upon  the  foundation  df  estimates 
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Qomprising  the  disputed  payments,  and  bad  not  been  quashe^l, 
amended,  or  altered.  I  am  not,  bowever,  by  any  means  con- 
vinced that  the  decree  was  erroneous ;  nor,  assuming  its  perfect 
correctness, — assuming  that  whatever  was  laid  down  or  said  by 
the  Court  in  that  case  was  rightly  laid  down,  and  rightly  said, 
-^oes  it,  as  I  apprehend,  rule  or  govern  the  present  case? 
There  is,  I  conceive,  a  wide  difference  between  the  material  facts 
of  the  two  cases, — ^a  difference  not  specific  merely,  but  in  nature 
and  kind.  A  decision  against  the  information  here,  is,  in  my 
opinion,  well  consistent  with  a  decision  in  favor  of  the  informa- 
tion in  such  a  case  as  that  of  The  AUomey- General  v.  Cbinpton, 

I  think  that  the  present  information  ought  to  be  dismissed. 
I  dismiss  it,  because,  (excluding,  of  course,  all  consideration  of 
Allen)  I  think  that  the  acts  of  which  complaint  was  made  by 
the  two  actions  respectively,  whether  wholly  legal  or  wholly 
illegal,  or  in  part  legal  and  in  part  illegal,  ought  to  be  considered 
as  acts  of  the  trustees  of  the  parish  of  Islington  in  that  capacity, 
and  ought  also,  upon  the  evidence,  to  be  considered  as  acts  done 
bona  fdcj  without  any  wrong  intention  upon  the  part  of  them- 
selves, and  their  agents  and  servants,  or  any  one  or  more  of 
them,  and,  on  the  contrary,  with  an  intention  upon  the  part  of 
all  to  obey  the  law,  and  with  the  impression  and  under  the  be- 
lief, on  the  part  of  all,  that  in  so  acting  they  were  acting  duly  in 
the  execution  and  performance  of  the  duties  incumbent  officially 
on  the  trustees  of  the  parish  of  Islington  by  virtue  of  the  local 
Btatate ;  and  because  I  think  that  the  belief  thus  entertained 
(whether  correct  or  erroneous)  was  rational, — ^was  a  belief  that 
any  person  in  their  position  and  circumstances  might  fix)m  the 
apparent  fistcts  have  entertained,  without  affording  just  ground 
for  questioning  his  prudence  or  diligence,  or  capacity  or  hon- 
esty. 
[*618]  *Whether,  indefpendently  of  the  view  that  I  take  of 
the  origin  and  nature  and  subject-matter  of  the  actions, 
there  are  grounds  on  which  the  defendants  in  this  cause  ought 
to  succeed,  it  is,  I  repeat,  my  wish  to  be  considered  as  withhold- 
ing my  opinion. 
Upon  the  question  of  the  costs  of  this  suit  I  have  doubted 
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much,  but  on  the  ground,  mainly  if  not  solely,  that  the  verdict 
in  the  action  of  "  Eliot  v.  Allen,"  and  the  result  of  the  proceed- 
ings at  law,  created  probably  against  the  conduct  of  the  trustees 
and  their  officers  an  impression,  which,  though  in  my  judgment 
erroneous,  I  cannot  consider  as  not  excusable,  the  conclusion 
as  to  costs,  at  which,  after  some  hesitation,  I  have  arrived,  is, 
that  the  information  ought  to  be  dismissed  without  costs,  if  the 
relators  will  consent,  that,  in  the  event  of  an  appeal  on  their 
part  or  that  of  the  Attorney  General,  (a  step  which  I  neither 
encourage  nor  discourage,)  die  court  of  appeal  may,  if  deeming 
it  just,  dismiss  the  information  with  costs,  without  a  cross  appeal ; 
otherwise  I  must  dismiss  the  information  with  costs.  But,  what- 
ever may  become  of  the  question  of  costs  as  far  as  the  C!ourt  of 
Chancery  or  the  House  of  Lords  may  be  concerned,  I  think  it 
right  to  express  my  hope  that  there  may  be  found,  in  the  opu- 
lent parish  where  this  dispute  has  arisen,  the  will  to  indemnify, 
and,  consistently  with  the  law,  the  means  of  indemnifying,  the 
defendants  here,  from  the  expenses  of  this  suit  out  of  its  public 
funds. 

After  this  judgment  had  been  delivered,  Sir  F.  Simpkinson^ 
on  the  part  of  the  relators,  said,  that  they  were  willing  to  give 
such  consent  as  had  been  suggested  by  the  Court ;  and  with  that 
understanding  the  information  was  dismissed,  without  costs. 


♦Edington  v.  Banham.  [*619] 

1846:  June  2^111. 

Couzw  of  prooeeding  where  a  defendant^  served  with  a  oopj  of  the  bOl  under  the 
23rd  Order  of  August)  1841,  dies  before  appearance. 

The  bill  was  filed  by  legatees  against  executors,  charging 
them  with  a  devastavit,  and  praying  administration  of  the  testa- 
tor's ^tate.    Susannah  Punl^  a  residuary  l^tee  under  the  will, 
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was  served  with  a  copy  of  the  bill  under  the  2Srd  of  the  Ordena 
of  August,  1841.(a)  She  did  not  appear  to  the  bill,  or  require 
notice  of  the  proceediDg8(i)  to  be  served  upon  her;  accordingly, 
the  plaintiff  proceeded  in  the  cause,  and  obtained  a  decree.{c) 

It  being  afterwards,  ascertained  that  Susannah  Punt  had  died 
before  the  decree  was  pronounced,  the  plaintiff  filed  a  supple- 
mental bill  against  her  personal  representative,  James  Banham, 
praying  that  he  might  be  bound  by  the  proceedings  in  the  origi- 
nal «ause. 

The  supplemental  suit  now  came  oa  for  hearing. 

Mr.  Lswiriy  io/t  the  plaintiff  referred  to  Hwrdy  v«  Hail{d) 
Mr.  Saynes  aj^eared  for  the  defendant. 
The  following  order  was  made:— 

The  defendant  oonsenting,  dedare  that  the  decree  made  after  &e  death  of 
Saaannah  Pant  is  as  bbding  on  this  defendant  aa  if  this  defendant  had  been  made 
«  party  te  the  decree. 

(a)  By  which  it  is  directed,  that  where  no  aooonnt,  payment,  oonveyanoe,  or  other 
direct  relief  is  sought  against  a  party  to  a  suit^  it  shaU  not  be  neoessary  Ibr  the 
plaintiff  to  require  such  party,  not  being  tta  in&nt,  to  appear  to  and  answer  thebiE 
But  the  plaintiff  shall  be  at  liberty  to  serve  such  party,  not  being  an  infimt,  with  a 
copy  of  the  bill,  whether  the  same  be  an  original,  or  amended,  or  supplemental  bin, 
omitting  the  interrogating  part  thereof;  and  such  bill,  as  against  such  party,  s^aU 
not  pray  a  subpoena  to  appear  and  answer,  but  shall  pray  that  such  party,  upon 
being  served  with  a  oopy  of  the  bill,  may  be  bound  by  all  the  proceedings  in  the 
cause. 

j[&)  See  Ord.  26th  Aug.  1841,  (Ord.  21,) 

(e)  See  Ord.  26th  Aug.  1841,  (Ord.  25.) 

(d)  8  Jur.  609;  see  Orowjbotr.  Momder^  9  Sim.  396. 
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♦Brown  v.  Lakx.  [*620] 

]8i6 :  June  210l 

jUler  decree  in  a  crediton'  Mdt^  the  plaSntiff  died,  leaying  napenonal  repreeentatiye. 

The  decree  was  ordered  to  be  proaeented,  oa  the  petition  of  another  creditor, 

withont  bill  ef  reTiron 

The  bill  was  filed  by  Burton  Brown,  on  bebalf  of  himself  and 
all  other  the  creditors  of  Richard  Lake,  against  the  administra- 
trix and  infant  heir-at-law  of  the  intestate,  praying  the  adminis- 
tration of  the  intestate's  real  and  personal  estate. 

On  the  27th  May,  184S,  the  usual  decree  was  made,  under 
which  Stracey  Lake,  the  brother  of  the  intestate,  proved  a  debt 
of  £5609 ;  and  the  Master,  by  his  report,  found  that  sum  to  be 
due  to  him  from  the  intestate's  estate. 

On  the  20th  February,  1846,  Burton  Brown  died. 

His  will  haying  been  disputed  in  the  Ecclesiastical  Court,  and 
no  person  having  been  appointed  his  personal  representative^ 
Stracey  Lake  presented  his  petition,  praying  that  he  might  be  at 
liberty  to  prosecute  and  carry  on  the  said  decree  and  proceedings 
in  the  same  manner,  and  to  the  same  extent,  a»  Burton  Brown, 
if  living,  might  have  done. 

Mr.  Olasse^  for  the  petiti(»er,  mentioned  Davies  v.  WUr 
liams,{a) 

•  « 

Mr.  ChUyer,  for  the  administratrzz  and  infant  heir  of  th6  intes- 
tate. 

The  Yice-Chakcellob  made  the  order  as  prayed. 

(a)  1  Sim.  6 ;  aee  Oook  ▼.  BoUcmt  6  Biub.  282.  Oontn,  Disson  ▼.  WyaU,  4  ICad. 
892. 
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[*621]  ♦MORLBT  V.  BsiDaES. 

1846:  Jone^tb. 

After  action  brought  hy  iiiort|;agee  (a  aoUoitor)  against  morfgagor,  for  bis  hill  of 
ooflts  on  eifeoting  the  mortgage,  and  £36  taken  oat  of  oonrt  in  that  action  by 
mortgagee,  in  sattsftction  of  his  demand,  and  after  second  action  bnragfat  between 
the  same  parties^  to  recover  the  mortgage  money,  and  costs  in  that  action  taxed 
at  191 16^.  iicLf  mortgagor  tendered  to  mortgagee  prindpal,  interest,  said  som  of 
101 1B8,  4d,  and  £10,  for  any  other  costs  and  expenses  that  might  be  due :  mort- 
gagee, however,  refbaed  to  re-oonvey,  because  the  bill  of  costs,  the  subject  of  the 
ant  action,  had  not  been  satisfied,  and  the  taxed  costs  of  the  second  action  were 
only  costs  as  between  party  and  party.  Upon  a  bUl  filed  by  mortgagor  against 
mortgagee,  to  compel  a  re-oonveyanoe: — Mdf  that  the  mortgagee  must  pay  the 
costs  of  the  suit 

Under  the  dncnmstanoes  of  the  case^  a  tender  of  mortgage-money  held  to  be  abso- 
Inte,  and  not  conditional. 

Semble,  that  a  Judge  in  chambers  will  not  order  a  le-oonv^yaaoe  of  mortgaged 
premises. 

The  plaintiff  having  mortgaged  an  estate  in  Dniry  Lane  to 
Sir  Edward  Cbetham  in  fee,  to  secure  £700,  and  being  in  want 
of  money  to  pay  off  that  mortgage,  applied,  in  January,  1843. 
through  his  solicitor,  Mr.  Hook,  to  Messrs.  Bridges  &  Mason, 
solicitors,  to  take  a  transfer  of  it  This  was  agreed  to,  and  a 
oorrespondence  took  place  between  the  respective  solicitors  upon 
the  subject  until  the  following  May.  On  the  Slst  of  that  month, 
Mr.  G.  T.  Bridges,  who  thenceforth  acted  in  this  matter  in  the 
room  of  Bridges  &  Mason,  sent  a  draft  transfer  of  tbe  mortgage, 
prepared  by  himself,  to  Mr.  Hook  for  his  approval.  The  pro- 
posed transferees  were  the  Bev.  B.  E.  Bridges  and  Gt.  T.  Bridges 
himself  the  defendants  in  this  suit 

The  draft  purported  to  be  made  between  Sir  Edward  Ghetham 
of  the  first  part,  the  plaintiff  of  the  second  part,  and  the  defen- 
dants of  the  third  part,  and  to  contain  an  assignment  of  the  debt 
due  to  Sir  E.  Cbetham,  and  a  conveyance  of  the  mortgaged  pro- 
perty to  the  defendants,  with  a  proviso  for  redemption  on  pay- 
ment of  the  principal  money  at  the  expiration  of  a  twelvemonth, 
and  half-yearly  interest  in  the  meantime,  at  the  rate  of  £5  per 
Centum  per  annum    The  draft  was  approved,  and  the  transfer 
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was  completed  on  tbe  30tb  June,  1863,  by  means  of  a  deed  of 
that  date,  which  was  executed  in  conformity  with  the  draft. 

On  the  1st  of  July,  1843,  Mr.  G,  T.  Bridges  delivered  to  Mr. 
Hook  his  bill  of  costs  in  the  matter  of  the  transfer,  amountiug  to 
491  78.  lOd,  Mr.  Hook  objected  to  the  amount  of  the  bill, 
and  to  various  items  contained  in  it ;  and  in  the  follow- 
ing September,  a  second  bill  wad  delivered  *amounting  [*622] 
to  4:91  Ss.j  which  was  likewise  objected  ta  -Mr.  Hook 
ultimately  offered  to  pay  £40 ;  but  the  offer  was  refused 

On  the  3rd  January,  1844,  the  defendant  Bridges  commenced 
an  action  against  the  plaintiff  to  recover  the  sum  of  492.  3^.,  the 
amount  of  the  Sjscond  bill  of  costs ;  whereupon  the  plaintiff  paid 
£35  into  Court,  which  the  defendant  Bridges  ultimately  (on  the 
29th  July  following)  accepted  in  satisfaction  of  his  demand. 

About  the  time  when  this  action  was  commenced,  an  applica^ 
tion  was  made  on  the  part  of  the  defendants  to  Mr.  Hook  for  the 
half-yeur's  interest  due  on  the  £700  on  the  previous  80th  De- 
cember. This  he  refused  to  pay^  alleging  as  a  reason  that  the^ 
mortgage  security  was  usurious.  The  defendants'  solicitors  then, 
by  a  letter  to  Mr.  Hook,  dated  the  30th  January,  stated  that 
they  were  instructed  to  call  in  the  principal  money.  They  also, 
on  the  23rd  January,  commenced  an  action  against  the  plaintiff 
for  the  interest  then  due ;  but  this,  together  with  costs,  he  paid 
under  protest. 

On  the  5th  July  following,  the  plaintiff  having  failed  to  pay 
the  principal  sum  and  remaining  interest  on  the  dOth  June  (not 
having,  as  he  stated  by  his  bill,  received  the  usual  notice  for 
payment  of  the  principal,)  the  defendants  commenced  an  action 
of  covenant  against  him  to  recover  the  princigid  ^^^  interest 
To  this  action  the  plaintiff  pleaded  usury.  He,  however,  did 
not  pursue  that  course  of  defence  i  but,  on  the  24th  July,  his 
solicitor,  Mr.  Hook,  wrote  to  the  defendants'  attomies  in  the  ac* 
tion,  requesting  them  to  allow  the  plaintiff  till  the  5th  August 
for  payment  of  the  principal,  interest,  and  costs,  stating  that  there 
would  be  great  difficulty  in  getting  a  transfer  of  the  mortgage 
(which  the  plaintiff  had  arranged  with  a  Mr.  Frost)  in  readiness 
by  the  1st  August.    To  this  letter  Mr.  Hook,  on  the  same  day, 

Vol.  n.  74  ' 
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receired  the  following  answer  ^ — *'  Mr.  Morley  may  have  till  the 
5th  or  26th  of  August  (whichever  is  most  convenient) 
[*628]  for  the  payment  of  debt,  interest,  and  costs  in  *this  ac^ 
tion  OB  the  following  terms :  namely,  that  he  at  the  same 
day  pays  £5  more  in  the  action  fdt*  expenses  of  the  mortgage, 
and  allso  pays  the  costs  ofboth  actions  as  between  attorney  and 
client,  to  be  taxed,  if  desired." 

The  plaintiff's  solicitor  having  declined  this  offer,  caused,  on 
the  26th  July,  a  summons  to  be  served  on  the  defendants'  attor- 
nies,  calling  upon  them  to  show  cause  why,  upon  payment  on 
the  1st  August  of  principal  and  interest,  with  costs,  to  be  taxed, 
all  further  proceedings  in  the  action  should  not  be  stayed,  and 
why,  upon  such  payment,  the  defendants  (plaiinti£&  at  law)  should 
not  execute  a  release  of  the  mortgage  securities,  and  why,  in  the 
meantime,  proceedings  should  not  be  stayed. 

The  attornies  on  both  sides  attended  at  the  Judge's  chambers 
in  pursuance  of  thia  summons,  whei>  the  defendants'  attornies 
objected  to  any  release  being  executed  of  the  mortgage  securi- 
ties upon  payment  of  costs  of  the  action  between  party  and  party 
imly,  insisting  that  the  mortgagees  were  entitled  to  costs  as  be- 
tween attorney  and  client.  But  Afaukj  J.,  by  whom  the  matter 
was  heard,  made  an  order,  dated  27th  July,  in  the  usual  terms, 
namely,  that,  upon  payment  of  £700  and  interest  on  the  1st 
August  then  next^«nd  costs  to  be  taxed,  all  further  proceeedings 
in  the  action  should  be  stayed,  but,  in  de&ult  thereof,  final  judg- 
ment was  to  be  signed,  and  execution  issued. 

On  the  80th  July,  Mr.  Hook  sent  the  draft  transfer  to  defend- 
ants' attornies  for  their  approval,  together  with  a  letter,  request- 
ing them  to  rei(}rn  the  draft  the  next  day,  in  order  that  it  might 
be  engrossed  and  ready  for  execution  on  the  1st  August;  "on 
which  day,"  the  writer  added,  ^'I  shall  be  prepared  to  pay  you 
the  principal  sum  of  £700,  interest,  and  the  costs  of  the  action 
brought  for  the  recovery  of  this  money.  I  shall  also  be  prepared 
to  pay  you  the  usual  costs  for  the  perusal  of  the  accompanying 
draft  and  incidental  to  the  execution  of  the  deed." 

The  draft  was  returned  on  the  8rd  August,  with  the 
[*624]    following  *anfiwer : — *'  Our  clients  are  advised  that  they 
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have  a  lien  on  the  security  and  on  the  mortgaged  premises 
for  all  the  expenses  Mrhich  they  have  iHcurred  in  enforcing 
their  security,  and  in  giving  notice  thereof  4;o  the  prior  mortga- 
gees. Until  these  charges  are  paid,  we  must  decline  putting  our 
clients  to  any  further  expense  in  perusing  the  draft  release,  or 
otherwise.  After  what  has  passed,  we  shall  expect  to  receive  the 
debt,  interest,  and  costs  on  Tuesday  next." 

On  the  6th  August,  Mr.  Hook  served  a  notice  on  the  defend- 
ants' attomies,  and  on  the  defendi^nt  Q.  T.  Bridges,  to  the  effect, 
that,  upon  payment  of  principal,  interest,  and  costs  of  the  last 
action,  he  would,  on  behalf  of  the  plaintiff,  require  a  reconvey- 
ance of  the  mortgaged  premises  and  delivery  up  of  the  mortgage 
securities,  and  that,  on  &ilure  of  <;omplianee  with  the  notice,  a 
bill  would  be  filed. 

On  the  following  day  the  bill  of  costs  of  the  actiom  delivered 
by  the  defendants'  attomies,  amounting  to  £24  19«.  lOd,  was 
taxed  under  Mr.  Justice  Maulers  order,  and  allowed  at  the  sum 
of  £19  l&s.  Ad.  On  the  same  day  the  engrossment  of  the  trans- 
fer was  tendered  to  Mr.  Bradley,  one  of  the  firm  of  attornies 
acting  for  the  defend^its,  for  execution  by  his  clients.  A  legal 
tender  was  also,  on  the  same  day^  made  to  Mr.  Bradley  by  Mr. 
Hook,  jointly  with  the  solicitor  of  the  proposed  transferee,  of  the 
following  monies :  namely,  of  £700  for  principal  money,  £21 
1^.  9d.  for  interest  from  the  30th  December,  1848,  to  the  6th 
August,  1844,  inclusive,  (less  125.  Set  for  property  tax,)  £19 
165.  4d  for  the  taxed  costs  of  the  action,  and  £10  in  satisfaction 
of  any  other  costs  or  expenses  that  might  be  due  or  owing  to  the 
defendants,  or  either  of  them;  in  all  £760  65.  lOd  Mr.  Brad- 
ley, however,  refused  to  procure  execution  of  the  deed  of  trans- 
fer, or  to  accept  the  tender ;  alleging  that  there  were  other  ex- 
penses which  he  was  entitled  to  be  paid. 

On  the  following  day,  the  7th  August^  judgment  was  entered 
up  in  the  action. 

♦The  bill,  filed  on  the  7th  August,  1844,  prayed  that    [*625] 
upon  payment  of  the  mortgage  monies,  and  £19  I65. 4d. 
the  defendants  might  be  decreed  to  reconvey  the  mortgaged  pre« 
mdses  and  deliver  lip  the  title  deeds,  and  that  they  might  be 
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restrained  by  injunction  from  entering  up  judgment  on  the  order 
of  the  27th  July,  1844,  and  from  issuihg  execution  thereon,  and 
from  taking  any  other  legal  or  equitable  proceedings  against  the 
plaintiff. 

On  the  day  on  which  the  bill  was  filed,  the  plaintiff's  counsel 
moved  for  an  injunction  according  to  the  prayer  of  the  bill; 
whereupon  it  was  ordered  that  the  defendants  should  be  re- 
strained from  issuing  execution  on  the  judgment  entered  up 
under  the  order  of  the  27th  July,  1844,  until  answer  or  further 
order,  and  that  the  plaintiff  should,  on  or  before  the  10th  Au- 
gust, pay  into  Court  £739  18^.  Id.  and  £10,  making  together 
£749  ISs.  Id.  And  it  was  further  ordered,  that,  upon  the  de- 
fendants consentiug  that  such  payment  out  of  Court  as  thereafter 
mentioned,  should  be  considered  and  taken  as  a  payment  to 
both  of  them,  the  said  sum  of  £749  18^.  Id,  when  so  paid  into 
Court^  should  be  paid  out  to  the  defendants,  or  one  of  them. 
This  order  to  be  without  prejudice  to  any  question  in  the  cause. 

The  money  was  paid  into  Court  pursuant  to  the  order,  and 
afterwards  paid  out  to  the  defendants.  The  defendants,  how- 
ever, by  their  answer  insisted  that  they  were  entitled  to  the  costs 
of  enforcing  their  mortgage  security,  to  be  taxed  as  between 
BolicitotandclieYit,  and  they  claimed  in  that  respect  £23  1^.  lOdL, 
or  thereabouts,  over  and  above  the  money  received  by  them. 
They  also  claimed  £1 10^.  2d.  for  interest  beyond  the  contract 
money  into  Court 

The  cause  now  came  on  for  hearing. 

Mr,  RvsseH  and  Mr.  Mdcheson,  for  the  plaintiff  said,  that  the 
defendants  oould  not  resist  this  suit  upon  the  mere  ground  that 

their  costs  at  law  had  not  been  taxed  as  between  at- 
[*626]    tomey  *and  client(a);  and  thal^  as  the  suit  had  been 

occasioned  by  their  vexatious  course  of  conduct  towards 


(a)  Upon  staying  proceedings  in  ejectment  by  mortgagee  on  payment  of  debt  and 
costs,  under  the  stat  *l  Gea  2,  o  20,  the  costs  are  taxed  only  as  between  party  and 
party^  and  not  as  between  attorney  and  dient:  Doe  d.  Ckgpfs  v.  Oqfpt,  3  New  0ml 
768;  5DowLP.  0.683. 
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the  plaintiff,  the  court  would  compel  them  to  pay  the  costs  of  it: 
Cliffy.  Wadsw(yrih,{a)  Smith  v.  OremSp) 

Mr.   Swanston  and  Mr.  Fleming^  for  the   defendants. — The 
mortgagees  are  not  to  suffer  by  wanton  and  unnecessaiy  acts  of 
the  mortgagor.     The  mortgagor,  after  executing  the  security, 
was  not  content  that  the  mortgagees'  bill  of  costs  should  be 
"  curtailed  of  its  fair  proportion,"  but  insisted  that  the  security 
was  usurious ;  whereupon  the  mortgagees  employed  a  solicitar. 
Are  the  mortgagees  not  to  be  allowed  costs  occasioned  by  this 
annoyance  ?    It  is  generally  said,  that  a  mortgagee  is  entitled  to 
be  paid  his  principal,  interest,  and  Costs.    What  costs  ?    Cer- 
tainly indemnifying  costs.    In  the  present  ease,  it  is  clear  that 
the  mortgagees  will  sustain  a  loss,  unless  they  are  indemni- 
fied against  the  acts  of  the  mortgagor.    It  is  no  answer  to  say 
that  there  are  taxed  costs  at  law.     [The  Vice-ChanceOor. — ^Has 
BOt  the  action  settled  that?]    We  submit  that  it  has  not;  and 
that  it  is  within  the  judicial  discretion  of  this  Court  to  indemnify 
the  mortgagee,  notwithstanding  his  costs  have  been  taxed  at 
law:  Lomax  y.  nijde^{c)  JRaTnsdeny.  Langley.{d)     In  the  latter 
case,  the  mortgagee  swearing  that  he  had  expended  more 
*money  in  his  defence  at  law  than  had  been  allowed    [*627] 
him  on  taxation,  was  held  not  to  be  bound  by  such  tax- 
ation«    A  mortgagee  is  clearly  entitled  to  all  expenses  properly 
incurred  at  law  in  recovering  his  mortgage-money :  Ellison  v. 
WrighL{e)    Of  the  bill  of  costs  ibr  which  the  first  action  was 
brought  only  £86  were  paid,  and  we  ask  the  Court  to  complete 
the  payment. 

(a)  2  Y.  &  C,  0.  C,  698. 

(b)  Ante^  YoL  1,  p.  556.  To  the  minutes  of  the  decree  in  that  case,  as  there 
reported,  add  the  following:  "And  let  thaoosts  of  these  suits  after  the  said  18th 
day  of  September,  1843,  to  the  present  time,  when  taxed,  be  paid  by  the  plaintiff 
to  the  defendants.  Reserve  subsequent  costs.*'  The  reader  of  Smith  v.  Oreen  must 
correct  the  second  marginal  note  of  that  case,  (which  is  too  broadly  stated,)  by 
comparing  it  with  the  judgment 

(c)  a  Vem.  186. 
(<Q  Id.  636. 

(«)  3  Bu8&  468;  see  ank,  Vol  1,  p.  298.    ' 
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These  circumstancea,  we  submit^  are  in  themselves  sufficient  to 
entitle  the  defendants  to  the  costs  of  this  suit.  The  plaintiff, 
however,  allegea  a  tender.  ISTow,  the  money  tendered  was  in- 
<x)nsistent  in  amount  with  the  money  paid  into  Court  Besides, 
the  tender  was  not  absolute,  but  conditional  upon  the  execution 
of  the  deed  of  transfer.  It  was  contained  in  the  letter  of  the  80th 
July,  which  accompanied  the  draft  It  ought,  also,  to  have  ex- 
tended to  the  expenses  of  the  transfer.  The  alleged  tender, 
therefore,  is  insufficient  to  support  the  plaintiff  in  his  claim  of 
Gosta  To  this  it  may  be  added,  that  he  has  no  right  to  call  upon 
the  mortgagee  to  assign  to  a  stranger:  BamAottom  v.  WdlUs,{d) 
If  any  thing  has  occurred  to  damage  the  debt,  how  are  the  de- 
fendants to  be  indemnified  against  proceedings  by  Frost  the  as- 
signee 7  The  defendants  are  entitled  to  their  costs :  DetiVin  v. 
Odle,Q)) ^v.  Tr€coihi6k.{c) 

Mr«  BusaeSf  in  reply. 

Tbe  Vice-C&ancellor. — ^Both  parties  have  been  more  or 
less  to  blame  in  the  foolish  and  costly  quarrel  which  has  been 
the  subject  of  discussion  to«day.  The  observation,  however,  as 
to  the  reciprocity  of  wrong,  applies  mo^  to  a  period  before  the 
present  suit,  than  to  the  period  of  the  present  suit 

In  my  judgment,  every  thiug  was  tendered  to  the 
[*628]  mortgagee  *that  the  mortgagee  could  claim,  before  the 
suit  was  instituted.  I  am  not  satisfied  that  the  tender 
was  conditional  only :  if  it  had  been  so,  that  might  have  been 
proved  by  Mr.  Bradley,  who  has  not  been  examined.  But,  whe* 
ther  it  was  or  was  not  conditional,  upon  the  day  when  the  bill 
was  filed,  a  sum  substantially  the  same  as  that  tendered,  was  paid 
into  Court,  and  it  was  taken  out  of  Court  by  the  defendants.  I 
am  of  opinion,  upon  what  is  admitted  by  the  mortgagees,  and 
upon  what  has  been  decided,  that  nothing  is  now  due  to  them. 
Although,  therefore,  I  consider  that  error  was  committed  by  the 

(a)  Ckwte  Mortg.  Appendix.  (c)  2  YeoL  ft  B.  18L 

(6)  1  Ves.  683. 
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plaiatiff  before  tlie  fiuity  yet  I  think,  that^  after  the  salt  was  in- 
stituted,  the  balance  of  wrong  was  against  the  mortgagees ;  and, 
subject  to  what  I  am  about  to  siaj,  I  am  of  opinion  that  they 
must  pay  the  costs  of  the  suit 

As  to  the  order  of  the  7th  August,  the  plaintiff  obtained  it, 
and  ppobably  the  mortgagees  have  so  acted  as  that  it  is  not  now 
questionable :  it  has  not  been  questioned.  The  prayer  of  the 
bill  ia,  to  restrain  judgment  from  being  entered  under  the  order 
made  by  Mr.  Justice  Maukf  and  execution  from  being  issued  upon 
it  I  think,  that  though  the  defendants  must  pay  the  costs  of 
the  suit,  generally,  to  this  time,  they  ought  not  to  pay  the  costs 
so  far  as  they  are  increased  by  the  order  of  the  7th  August,  and 
so  far  as  they  are  increased  by  the  prayer  for  the  injunction. 

The  deeds  must,  of  course,  be  delivered  to  the  plaintiff,  and 
there  must  be  a  reconveyance. 


♦Between  Bobmt  a  H.  Wn^N  (on  behalf  of  himself  [*629] 
and  all  other  Shareholders  in  a  certain  Company,  pro- 
visionally registered,  called  The  London  Am)  Manchester 
Direct  Independent  Railway  (Remington's  Line,)  except 
such  of  the  said  Shareholders  as  are  hereinafter  named  as 
defendants  hereto,)  Plaintiff;  and  The  Honorable  Leicester 
Stanhope  and  others  (about  twenty  in  number,)  Defendants. 

1846:  April  24tb. 

A  bin  brought  by  A.,  on  behalf  of  himself  and  all  other  abareholdetB  in  a  oompany 
provisionallj  registered,  except  the  defendants^  against  the  proyisional  committee, 
aud  praTiog  relief  against  the  defendants,  on  the  ground  that  the  concern  hod 
been  brought  immaturely  to  an  end,  by  reason  of  their  fraud  and  mismanagement, 
charged  that  the  other  shareholders  were  unknown  to  the  plaintiff,  and  if  known, 
would  be  too  numerous  to  be  made  parties  to  the  suit.  Demurrer,  lor  want  oi 
parties,  overruled. 

The  bill  stated,  that,  in  the  year  1886,  a  plan  was  devised  by 
Mr.  Bemington,  an  engineer,  for  making  a  direct  line  of  railway 
from  London  to  Manchester ;  that  thp  plan  had  great  advan- 
tages ;  that,  in  1845,  a  scheme  was  entered  into  for  forming  a 
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company  for  the  purpose  of  making  the  railway,  and  that  in 
April,  and  the  following  months  of  that  year,  advertisements  were 
published,  and  a  prospectus  was  issued,  stating  the  nature  of  the 
plan,  and  the  intention  to  carry  it  into  execution.  The  bill  then 
set  out  the  form  of  the  prospectus,  from  which  it  appeared  (as 
the  bill  alleged  the  fact  to  be,)  that  the  company  was  provision- 
ally registered,  that  the  capital  was  to  be  £5,000,000,  in 
100,000  shares  of  £50  each,  with  a  deposit  of  2Z.  10s.  per  share, 
that  certain  persons  therein  named  were  the  provisional  com- 
mittee, and  that  the  Hon.  Leicester  Stanhope  and  others,  (being 
some  of  the  defendants  to  the  bill,)  were  the  acting  committee 
of  management,  with  power  to  add  to  their  number.  The  bill 
then  alleged,  that,  from  and  during  the  first  project  and  forma- 
tion of  the  said  company,  up  to  the  filing  of  the  bill,  the  said 
Leicester  Stanhope,  and  the  other  defendants  before  named, 
associating  with  themselves  Horace  William  Meteyard  and 
others  (being  the  remaining  defendants  to  the  bill,)  and  acting 

under  the  name  of  the  "  Provisional  Committee,"  or  of 
[♦680]     "  The  Managing  Committee,"  *of  the  said  company,  had 

been  the  projectors  and  managers,  and  had  had  the 
whole  control  and  management  of  the  affairs  of  the  said  company, 
and  that  no  other  person  or  persons  had  in  any  way  interfered 
or  been  permitted  to  interfere  therein. 

The  bill  then  stated,  that  the  plaintiJB^  relying  on  the  representa- 
tions contained  in  the  prospectus,  and  believing  that  the  objects 
of  the  company,  as  therein  stated,  would  be  honestly  kept  in 
view,  purchased  twenty-five  shares,  paid  his  deposit  upon  them, 
.  signed  the  parliamentary  contract  and  subscribers'  agreement, 
and  received  the  proper  certificates  for  his  shares. 

The  bill  then  alleged^  that,  in  August,  1845,  applications  for 
shares  in  the  undertaking,  to  an  amount  far  exceeding  the  whole 
number  of  shares,  had  been  made  to  the  defendants,  by  solvent 
and  responsible  persons,  and  that  the  defendants  were  in  a  posi- 
tion to  comply  with  the  standing  orders  of  the  Houses  of  Parlia- 
ment, which  require  a  deposit  of  three-fourths  of  the  subscribed 
capital  prior  to  the  application  for  an  act  of  Parliament,  and 
that  they  might  have  applied  for  such  act  of  Parliament  during 
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the  present  session;  but,  ihat,  although  such  applications,  as 
before  mentioned,  had  been  made  to  them,  they  had  refused  to 
allot  more  than  70,000  shares,  but  had,  for  their  own  private 
gain,  and  in  yiolation  of  the  trust  reposed  in  them,  reserved  the 
remaining  80,000  shares  to  their  own  use,  and  had  thereby  re- 
duced the  subscribed  capital  to  an  amount  wholly,  insufficient  to 
execute  the  undertaking,  or  to  comply  wjth  the  Standing  Ordens. 
And  the  plaintiff  had  also  lately  discovered  thdt  the  defendants 
had  wilfully  incapacitated  themselves  from  applying  for  an  act 
of  Parliament,  and  that  they  had,  without  the  privity  of  the 
plaintiff  and  the  shareholders  on  whose  behalf  he  sued,  entered 
into  a  corrupt  bargain  and  agreement  with  another  company 
formed  for  a  similar  purpose,  called  Bastrick^s  line,  by  which  the 
defendants  had  given  up  to  the  last^mentioned  com- 
pany the  whole  of  the  ^undertaking  called  Bemington's  [*681] 
line,  and  had  enabled  such  company  to  apply  for  an  act 
during  the  present  session  for  making  Bemington's  line  for  their 
own  benefit  and  profit 

The  bill  then  charged,  that,  by  reason  of  the  conduct  of  the 
defendants,  the  shares  of  the  company  had  become  much  depre* 
ciated,  and  that  there  was  no  probability  of  the  80,000  shares 
being  accepted,  or  the  deposit  paid  on  them,  unless  the  defend- 
ants should  be  compelled  to  do  so. 

There  was  also  a  charge  that  a  very  large  sum  of  money,  aris- 
ing firom  the  deposit?  had  come  to  the  hands  of  the  defendants, 
in  trust  for  the  company ;  but  that  a  portion  of  that  sum  had 
been  wholly  lost  to  the  company  through  the  default  of  the  de- 
fendants, in  speculating  with  it  in  the  manner  stated  in  the  bilL 

The  bill  then  contained  these  charges : — ^That  the  objects  of 
the  said  undertaking  called  the  London  and  Manchester  Direct 
Independent  Bailway,  (Bemington's  line,)  have  now,  by  the  con- 
duct of  the  said  defendants,  been  wholly  frustrated,  and  cannot 
further  be  carried  out,  but  the  property  belonging  to  the  said 
company,  and  in  the  hands  or  under  the  control  of  the  said  de- 
fendants, is  of  very  considerable  amount,  and  will  be  lost  or 
wasted  unless  a  receiver  be  appointed,  &c  That  the  number  of 
shareholders  in  the  said  company  is  so  great>  and  the  nghts  and 

Vol.'  IL  75 
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liabilities  of  the  sbareliolders  are  so  subject  to  change  and  Aqc- 
tuation  by  death  or  otherivise,  that,  save  as  herein  is  stated,  the 
plaintiff  does  not  know,  and  is  wholly  unable  to  discover,  the 
names  of  the  other  shareholders ;  and  even  if  the  plaintiff  were 
able  to  discover  their  names,  it  would  not  be  possible,  without 
the  greatest  inconvenience,  to*  make  them  parties  to  this  suit,  and 
so  to  do  would  render  it  impossible  to  bring  this  suit  to  a  hear- 
ing. That  the  interest  of  all  the  said  shareholders,  except  the 
said  defendants,  are  identical  with  those  of  the  plaintiff,  and  none 
ef  the  said  shareholders,  except  the  said  defendants,  have  inte- 
rests adverse  to  or  differing  from  those  of  the  plaintiff 
[*682]'  in  respeet  of  the  matters  *herein  stated,  or  in  respect  of 
the  property  of  the  said  company,  and  the  surplus  there- 
of, and  all  the  said  shareholders  other  than  the  said  defendants, 
are  fully  represented  by  the  plaintiff,  and  have  a  common  inte- 
rest in  obtaining  the  relief  hereby  prayed. 

-The  bill  prayed  an  account  of  all  costs,  expenses,  and  dis- 
bursements properly  incurred  by  the  defendants  in  and  about 
the  formation  or  establishment  of  the^  company,  (Remington's 
line,)  and  that  the  amount,  when  ascertained,  might  be  distri- 
buted rateably  on  each  share  in  the  said  company ;  and  that  for 
such  purpose  the  defendants  nlight  be  held  liable  in  respect  of 
the  shares  so  reserved  by  them  as  aforesaid ;  and  that  the  de- 
fendants might  be  deereed  to  return  and  pay  to  the  plaintiff,  and 
to  the  other  shareholders  on  whose  behalf  he  sued,  or  otherwise 
as  the  court  should  direct,  the  remainder  of  the  money  paid  by 
the  plaintiff  and  the  said  other  shareholders  by  way  of  deposit 
after  deducting  from  each  share  the  proportionate  amount  to  be 
retained  out  of  the  deposit  upon  each  share  in  respect  of  such 
costs,  expenses,  and  disbursements.  And  that  an  account  might 
be  talcen  of  the  dealings  and  transactions  of  the  defendants  as 
managing  committee  or  provisional  directors  of  the  company,  and 
that  they  might  be  charged  with  the  full  amount  of  the  deposits 
upon  the  reserved  shares,  and  with  all  sums  misapplied,  and 
profits  made  by  them  out  of  the  assets  of  the  company,  and  with 
all  losses  arising  from  their  mismanagement  And  that  a  receiver 
might  be  appointed  of  the  property  of  the  company,  and  that 
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«ucli  part  thereof  as  might  require  to  be  sold,  might  be  sold.  And 
for  an  injunction  to  restrain  the  defendants  from  intermeddling 
or  dealing  with  the  outstanding  assets  of  the  company.  And  for 
an  account  of  the  debts  and  liabilities  of  the  company,  and  that 
the  property  of  thecompany,  including  the  amount  to  be  received 
from  the  defendants,  might  be  applied  in  payment  and  satisfac^ 
tion  of  the  said  debts  and  liabilities. 

To  this  bill  the  defendant  Stanhope,  demurred ;  firs^ 
for  *want  of  equity;   and  secondly,  because  various     [*633] 
shareholders  in  the  company,  other  than  the  persons 
named  parties  to  the  bill,  were  necessary  parties  thereto,  and  yet 
had  not  been  made  parties  thereto^ 

Mr.  Cooper  and  Mr.  Ooodeve,  for  the  demurrer,  did  not  press 
the  objection  for  want  of  equity,  but  insisted  on  that  for  want  of 
pnrties.  They  said  that,  although  this  bill  did  not  pray  a  disso- 
lution, yet  it  was  clear  that  the  object  of  it  was  to  wind  up  the 
affarrs  of  the  concern ;  and  if  so,  it  was  necessary  that  all  the 
shareholders  should  be  parties ;  Richardson  v.  Hastings^{a)  Deeks 
V.  Stanhope,{b)  Long  v.  YongeJc)  The  bill,  indeed,  charged  that 
the  number  of  shareholders  was  so  great,  that  the  plaintiff  was 
unable  to  discover  their  names ;  but  by  his  own  showing  the 
company  was  provisionally  registered,  and  consequently  the 
names  of  the  subscribers  were  known ;  stat.  7  &  8  Vict  c.  110^ 
sects.  4  and  7. 

T?ie  Vice- Chancellor,  in  the  course  of  the  argument,  asked 
whether  this  concern  could  be  considered  an  actual  partnership, 
or  whether  it  was  not  rather  a  scheme  for  raising  contributions 
for  forming  a  partnership,  which  scheme  had  been  abandoned  ? 
The  bill  contained  an  allegation  that  the  object  of  the  society 
was  frustrated  and  at  an  end.  Could  he  decide  in  £sivor  of  the 
demurrer,  without  deciding  in  direct  opposition  to  Oockbum  v. 
Thompson  ?{d)    That  was  a  bill  by  a  person  on  behalf  of  himself 

(a)  1  Bday.  301.  (b)  8  Jar.  349. 

(e)2SLm.369.  ^<l)  16  Tea  aai. 
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and  all  others  interested,  except  the  defendants,  for  the  purpose 
of  clearing  and  distributing  the  assets  of  a  concern  which  had 
abandoned ;  and  the  bill  was  sustained.  His  Honor  also  referred 
to  Blain  V.  Agar  ;{a)  and  observed  that  he  was  disposed  to  abide 
by  his  own  decision  in  Richardson  v.  Larpent{b) 

[*634]        *Mr.  Boom  and  Mr  Oaims^  in  support  of  the  bill, 
were  stopped  by  the  Court. 

The  Vice-Chancellor. — ^The  failure  of  the  demurrer  for 
want  of  equity  in  this  case  is  too  manifest  to  require  any  remark. 
The  only  question  is,  as  to  the  alleged  want  of  parties.  The  bill 
states  various  circumstances  of  alleged  misconduct  on  the  part  of 
the  persons  to  whom  the  conduct  of  the  whole  scheme,  and  of 
the  steps  towards  the  perfecting  of  that  scheme,  were  intrusted. 
It  alleges  that  improper  acts  have  been  done,  of  such  a  nature, 
and  to  such  an  extent,  as  to  rencler  it  impossible  to  pursue  the 
scheme ;  and  it  alleges,  besides  the  matters  of  detail  to  which  I 
have  referred,  that  the  monies  of  the  plaintiff,  and  of  the  other 
shai^holders  on  whose  behalf  the  plaintiff  sues,  have  been  ob- 
tained by  fraud  and  misrepresentation,  and  for  a  purpose  which 
has  wholly  failed.  In  a  later  part  of  the  bill  there  is  this  allega- 
tion, : — "  That  the  number  of  shareholders  in  the  said  company 
is  so  great,  and  the  rights  and  liabilities  of  the  shareholders  are 
80  subject  to  change  and  fluctuation  by  death  and  otherwise,  that, 
save  as  herein  stated,  the  plaintiff  does  not  know,  and  is  wholly 
unable  to  discover,  the  names  of  the  other  shareholders ;  and, 
even  were  the  plaintiff  able  to  discover  their  names,  it  would  not 
be  possible,  without  the  greatest  inconvenience,  to  make  them 
parties  to  this  suit."  The  allegation  as  to  the  inability  to  dis- 
cover the  names  of  the  shareholders,  should,  I  assume,  be  re- 
jected for  the  purpose  of  the  argument,  by  reason  of  the  late  act 
of  Parliament,  to  which  Mr.  Cooper  has  referred.  But  the  alle- 
gation as  to  the  number  of  shareholders  remains ;  and  although 
there  may  possibly  be  cases  in  which  that  allegation  would  be  too 

<a)  a  Bim.  289.  (^)  9  T.  &  a,  0.  a  f^l. 
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vague  and  loose,  yet,  when  it  is  considered  as  applying  to  tbe 
number  and  amount  of  shares  mentioned  here,  I  think  that  it  is 
not  too  vague  and  not  too  loose.  The  plaintiff  goes  on  to  charge 
"  that  the  interests  of  the  said  shareholders,  except  the 
*said  defendants,  are  identical  with  {hose  of  the  plaintiff  [^635] 
in  respect  of  the  matters  herein  stated,  or  in  respect  of 
the  property  of  the  said  company  and  the  surplus  thereof;  and 
all  the  said  shareholders  other  than  the  said  defendants  are  fully 
represented  by  the  plaintiff,  and  have  a  common  interest  in  the 
relief  hereby  prayed."  Now,  upon  such  a  record,  I  am  of  opin- 
ion that  the  principles  which  a  great  judge  laid  down,  and  upon 
which  he  acted  in  the  case  of  Cod^um  v.  7%omjw(m,(a)  render  it 
necessary  for  me  to  overrule  the  demurrer  for  want  of  parties. 

It  is  not,  however,  I  think,  necessary  positively  to  decide  this 
point  at  present,  because  it  is  a  rule  of  the  Court,  more  practi- 
cally recognized  formerly  than  it  has  been  of  late  years,  that, 
upon  a  demurrer,  where  the  question  is  one  of  any  nicety  or 
difficulty,  it  is  not  necessary  to  pronounce  a  clear  and  decided 
opinion ;  but  that,  if  the  court  sees  that  it  is  matter  of  difficult 
argument  or  of  reasonable  discussion,  it  may  overrule  the  de- 
murrer, saving  the  benefit  of  the  question  raised  by  it  to  the 
hearing  of  the  cause,  or  in  other  language,  without-prejudice  to 
the  question.  That  is  the  course  I  propose  to  take  here.  Over^ 
rule  the  demurrer  without  prejudice  to  any  question  in  the 
cause. 

(a)  16  Yea  321. 
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t;*636]  *EsDAiLE  v.  Molyneux. 

1846:  Jane  24th,  29th. 

Where  a  defendaot,  neither  pleading  nor  demurring  to  any  part  of  a  bill,  answers 
it,  whether  sufficiently  or  insufflcieutly,  ke  is  generally  thenceforth  precluded  from 
filing  a  plea  in  the  soit^  notwithstanding  the  bill  be  amended.  Where,  therefore^ 
an  original  bill  was  answered,  and  the  bill  was  then  amended,  the  amended  bill 
not  differing  fh>m  the  original  bill  in  parties  or  subject-matter,  though  differing 
fit>m  it  materially  as  to  the  extent  of  discoTeiy  sought  in  relation  to  the  main 
charges  and  allegations  against  (he  dcifendant^  a  plea  to  tlie  amended  bill  was 
oTerruled. 

After  plea  and  answer  filed,  and  plea  overruled,  the  plaintifl^  notwithstanding  the 
expiration  of  six  weeks  (torn  the  filing  of  the  plea  and  answer,  filed  exceptions 
to  the  answer,  and  obtained  an  order  at  the  rolls  to  refer  them'  to  the  master: — 
Eddf  that  the  exceptions  were  regularly  filed,  and,  per  the  master  of  the  rolls 
and  Wigram,  7.  C,  that  the  16th  Order  of  May,  1846,  rule  22,  applitt  to  this 
«ase;  the  six  weeks  mentioned  in  the  Order  ranning  from  the  Ume-of  OFermling 
of  the  ple& 

A  motion  to  take  exceptions  off  the  file  for  irregularity  may  be  made  before  a  vioe- 
ohancellor,  notwithstanding  the  pendency  of  the  common  order  at  the  rolls  for 
refeirittg  the  exceptions  to  a  master. 

The  origipal  bill  was  filed  by  James  Esdaile,  Edward  Esdaile, 
aad  Tfaomas  Jooes  Margrave,  against  Samuel  Elcock  Molyneux, 
stating  that  the  plaintifib  carried  on  business  in  partnership  at 
the  City  Saw  Mills ;  and  that  one  Antonio  James  Meyer  was  the 
inventor  of  an  improved  machine  for  cutting  splints  for  matches ; 
and  that^  by  letters  patent^  dated  the  4th  December,  1839,  her 
Majesty  granted  to  him  license  for  fourteen  years  to  hold  the 
exclusive  benefit  of  the  same  invention  ;  that  the  same  was,  by 
deed,  dated  the  18th  May,  1840,  assigned  to  the  plaintiffs,  and 
that  the  defendant  had  infringed  the  patent.  The  bill  then,  after 
setting  forth  at  great  length  various  facts  in  support  of  the  fore- 
going case,  prayed  an  injunction  to  restrain  the  defendant  from 
infringing  the  patent,  an  account  of  profits  made  by  the  defend- 
ant, and  of  damage  sustained  by  the  plaintiffs  by  reason  of  the 
infringement,  and  that  the  defendant  might  pay  the  costs  of  the 
suit. 

The  defendant  put  in  his  answer,  which  was  excepted  to  for 
insufficiency,  and  the  exceptions  allowed. 
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The  plaintifis  then  obtained  an  order  to  amend  their  bill,  and 
that  the  defendant  should  answer  the  exceptions  and  amend- 
ments together.  The  bill  was  accordingly  amended ;  insisting 
however  on  the  same  title,  thoogh  requiring  very  extensive  and 
minute  particulars  of  discovery  from  the  defendant. 

The  defendant  then  filed  a  plea  and  answer'  in  the  following 
form : — As  to  so  much  of  the  said  amended  bill  as  seeks  to  com- 
pel the  defendant  to  discover  and  set  fcHth  to  whom  and  to  what 
person  or  persons  by  name  and  address,  and  what  quantity  or 
quantities  in  the  whole,  and  for  what  price  or  prices  the  defendant 
has  sold  or  delivered  splints  for  matches,  &c.,  [following  various 
interrogatories  contained  *in  the  amended  bill,}  this 
defendant  for  plea  saith,  that  the  *alleged  improved  ma-  [*637] 
chine  mentioned  in  the  amended  bill,  and  in  the  letters 
patent  and  specifications  in  the  same  bill  set  forth,  was  not  in- 
vented by  the  said  Antonio  J.  Meyer,  and  that  he  was  and  is 
not  the  first  and  true  inventor  of  the  said  alleged  invention,  ac- 
cording to  the  true  intent  and  meaning  of  the  letters  patent ; 
and  that  the  alleged  invention  was,  before  and  at  the  time  of 
making  the  said  letters  patent,  practised  and  used  by  others  in 
England :  all  which  matters  and  things  the  defendant  pleads  in 
bar  to  so  much  of  the  said  amended  bill  as  aforesaid,  and  prays 
the  judgment  of  the  Court,  whether  he  ought  to  be  compelled  to 
make  any  fiirther  or  other  answer  thereto.  And  as  to  so  much 
of  the  said  amended  bill  as  the  defendant  has  not  pleaded  unto, 
the  defendant,  saving  to  himself  all  right  of  exception,  and  in  no 
sort  waiving  the  benefit  of  the  said  plea,  but  wholly  relying 
thereon  for  answer  thereto,  and  as  to  the  said  original  bill,  the 
defendant,  saving  to  himself  all  right  of  exception  for  further 
answer  thereto,  saith,  &c.,  and  claims  the  same  benefit  at  the 
hearing  of  this  cause  as  if  he  had  pleaded  to  the  relief  prayed  by 
the  said  bill. 

The  plea  now  came  on  for  argument 

Mr.  Wigram  and  Mr.  Bird^  in  support  of  the  plea. 
Mr.  Andsrdxm  and  Mr.  Boger$^  contra. 
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The  following  atitliorities  were  referred  to :  Henley  y.  SUme^^a) 
SUice  y.  Good8(m,{b)  Ddl  y.  Hcik  ;(c)  Ord.  86  and  87  of  August^ 
1841. 

July  29A. — ^The  Yics-Ohakcsllob. — ^In  this  case  the  defend* 
ant  did  not  plead  or  demur  to  the  original  bill,  or  any  part  of  it : 
he  answered  it  Exceptions  to  the  answer  for  insufficiency  hay- 
ing been  taken  and  allowed,  I  collect  that  an  order  was  obtained 
to  amend  the  bill,  and  that  the  defendant  should 
P688]  *ans  wer  the  exceptions  and  amendments  together.  The 
bill  was  amended,  and,  as  I  suppose,  under  that  order. 
After  the  amendment  the  pleading  was  filed  which  contains  the 
plea  in  dispute,  and  is  intituled,  '*  The  further  Answer  of  Samuel 
Elcock  Moly neux  to  the  original  bill ;  and  his  plea  to  part,  and 
his  answer  to  the  residue  of  the  amended  bill  of  complaint  of 
James  Esdaile,  Edward  Esdaile,  and  Thomas  Jones  Margraye, 
complainants." 

The  question,  as  I  haye  said,  is  as  to  the  yalidity  of  llie  plea. 
Now,  what  were  the  amendments?  The  plaintifib  remain  as 
they  were  originally ;  so  does  the  defendant  The  subject  of 
the  suit  is  what  it  originally  was :  the  alleged  right  in  which, 
the  alleged  title  by  yirtue  of  which,  as  the  bill  stands,  the  plain- 
tiffs profess  to  sue,  is  the  alleged  right  in  which,  the  alleged  title 
by  yirtue  of  which,  as  the  bill  originally  stood,  the  plaintiffs  pro- 
fessed to  sue.  And  the  relief  now  prayed  by  the  bill  is  the  re- 
lief that^  in  its  original  state,  it  prayed,  without  addition,  diminu- 
tion, or  change  of  any  kind ;  nor  can  any  one  of  the  words  in 
which  the  relief  is  asked  be  understood  now  differently  from  the 
manner  in  which  it  would  haye  been  understood  had  the  bill 
not  been  amended. 

And  what  is  the  plea  ?  It  is  not  a  negation  or  displacement 
of  any  fact  introduced  by  amendment.  It  is  not  a  plea  of  any 
matter  alleged  to  haye  happened  or  to  haye  come  to  the  dc' 
fendant's  knowledge,  since  the  original  bill  was  answered,  or 
since  it  was  filed.    It  is  a  plea  of  matter,  which,  if  pleadable 

(a)  3  Beay.  866.  (i)  An^  p.  4  f^)%  Y.^  0.0,0.1. 
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now,  was  pleadable  in  bar  originallj  to  the  whole  of  the  original 
bill.  It  is  a  plea  of  matter  showing  if  true,  and  only  relevant 
as  showing  if  true,  that  the  plaintiff  never  had  a  right  of  suit 
against  the  defendant  in  respect  of  any  thing  that  is  or  was  in 
question  in  the  cause. 

I  apprehend  that  such  a  plea,  in  such  circumstances,  is  neces- 
sarily bad.  Nothing,  before  it  was  filed,  had,  I  apprehend,  oc- 
curred to  deprive  the  plaintiff  of  the  right  which  from  the  de* 
fendant's  mode  of  treating  the  original  bill,  the  plaintiffs 
*had,  in  my  opinion,  acquired  before  the  amendment^  [*6S9] 
as  well  to  carry  the  cause  to  a  hea.iing  in  the  ordinary 
way,  as  to  prove  their  case  by  evidence  in  the  ordinary  way. 

I  have  always  understood,  that,  wjiere  a  defendant,  neither 
pleading  nor  demurring  to  any  part  of  an  original  bill,  elects  or 
submits  to  answer,  or  is  placed  under  the  necessity  of  answering 
it)  and  does  put  in  an  answer  to  it,  whether  sufficient  or  insuffi- 
cient, he  is  precluded  generally  from  having  recourse  afterwards 
to  a  plea  in  the  suit  notwithstanding  an  amendment  of  the  bill ; 
that  this  rule,  though  general,  is  not,  however,  withoutexception ; 
and  that  a  bill  may  be  amended  in  such  a  manner,  or  there  may 
be  circumstances  of  such  a  kind,  as  to  entitle  the  defendant  to 
plead  after  amendment,  although  he  has,  without  any  plea  or 
demurrer,  put  in  an  answer  to  the  original  bill;  but  that  it  lies 
upon  the  defendant  to  show  thitt  there  is  good  ground  for  such 
a  departure  from  what,  as  I  have  said,  I  have  always  supposed 
to  be  the  ordinary  course. 

The  plainti£^  or  defendants  may  not  be  the  same  after  amend- 
ment as  before.  The  amended  bill  may  differ  from  the  original 
in  the  subject  of  suit)  in  the  cause  of  suit  alleged,  in  the  alleged 
title  to  sue,  in  the  relief  sought.  The  addition  or  substraction  of 
an  allegation  may  importantly  vary  the  case  originally  made. 
A  material  fhct  may  have,  happened  or  come  to  the  defendant's 
knowledge  since  he  answered  the  original  bill :  and  there  may 
(xxasibly  be  other  special  cases ;  but  there  is  nothing  of  the  kind 
here. 

The  amendments  here  not  extending,  restricting,  or  varying 
the  original  case,  which  remains  as  it  was,  are  merely  in  affirm* 
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anoe,  and  hi  aid  and  sapporti  of  it ;  nor  can  there  be  any  diffi- 
eultj  in  distingoishiDg  tbem ;  for  there  has  been  a  new  engross- 
ment, though  I  do  not  saj  that  the  circumstance  of  there  being 
a  new  engrossment  makes  any  difference. 

It  is  insisted  that  the  new  discovery  sought  is  sought 
[*640]    *litigiously,  and  » too  detailed  and  minute.    This  state- 
ment possibly  may  be  well  founded ;  but,  if  well  found- 
ed ;  is  not  I  apprehend  material  on  the  present  occasion. 

There  may,  perhaps,  be  hardship  in  the  particular  case  now 
before  the  Court ;  but  it  would,  in  my  judgment,  be  a  novelty 
and  an  error,  productive  probably  of  much  general  inconvenienoe^ 
to  support  this  plea. 

The  observations,  however,  that  I  have  made,  must  be  con- 
sidered as  showing  my  view 'of  the  present  dispute,  independent* 
ly  of  the  86th  and  d7th  Oders  of  the  28th  of  August,  1841  ;— 
my  view  of  the  case,  upon  the  supposition  of  those  Orders  being 
out  of  the  way.  The  defendant  insiBts  that  they  save,  or  thai 
one  of  them  saves^  the  plea. 

I  conceive,  that  the  87th  does  not  do  so,  becaine  the  opinion 
that  I  have  stated  of  the  invalidity  of  the  plea,  iff  not  dependent 
upon  the  question,  whether  either  of  the  answers  extends  to  any 
part  of  the  matter  covered  by  the  plea. 

•  In  my  judgment,  for  any  purpose,  or  in  any  view,  that  I  have 
been  mentioning,  it  is  immaterial  whether  either  or  neither  of 
the  answers  extends  to  any  part  of  the  matter  covered  by  the 
plea,  the  other  circumstances  of  the  case  being  as  they  are. 

And  as  to  the  86th  Order,  I  apprehend,  that,  had  the  plea  been 
to  the  whole  of  the  bill,  as  the  bill  now  stands,  at  been  to  any 
part  whatsoever,  (including,  or  not  including,  the  whole  or  any 
portion  of  that  which  the  plea  actually  covers^)  of  the  bill  as  the 
bill  now  stands,  (all  things  else  being  as  they  are^)  the  plea  would 
BtiU  have  been  bad.  Consequently,  I  must  think,  that  the  86th 
Order  does  not  afEect  the  case 

Had  the  pleading  filed,  after  the  amendment^  been  the  first 
pleading  in  the  cause  filed  by  the  defendant — ^the  first  defence 
taken  1^  him — or  had  he  demurred  to  the  original  bill,  or  plead- 
ed to  thd  ociginal  bill,  or  h^d  the  bill  been,  in  its  original  state^ 
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materiallj  different  from  that  which  it  was,  or,  in  its 

amended  state,  materially  different  from  that  *which  it    [*641] 

is,  I  might  possibly  have  thought  the  present  plea  good. 

But  upon  neither  of  those  hypothetical  points  do  I  give  any 

opinion. 

As  matters  are,  I  conceive  the  plea  not  to  be  sustainable, 
either  upon  any  one  of  the  authorities  eited  at  the  bar,  or 
upon  any  authority,  principle,  or  practice,  of  which  I  am  aware. 

Whether  any  special  application  could  hare  been,  or  can  be, 
properly  made  to  the  Court  in  this  case,  with  a  view  to  relieve 
the  defendant  from  the  alleged  inconvenience  to  which  he  com- 
plains of  being  subjected,  I  have  not  thought  it  necessary  to 
consider. 


Nov.  12t^ — ^The  plea  and  answer  to  the  amended  bill  having 
been  filed  on  the  20th  of  May,  1846,  and  the  plea  overruled  after 
argument,  on  the  29th  of  June,  the  plaintiff,  on  the  18th  of  July, 
filed  exceptions  to  the  answer  to  the  amended  bill,  and  gave  due 
notice  to  the  defendant  On  the  29th  of  July,  they  obtained  an 
order,  of  course,  at  the  Bolls,  for  referring  the  exceptions  to  the 
Master.  The  order  was  served  on  the  defendant  on  the  80th  of 
July,  and  a  copy  of  the  exceptions  was  left  with  the  Master  on 
the  1st  of  August 

Mr.  Wigramj  and  Mr.  Bird,  for  the  defendant,  now  moved 
that  the  exceptions  might  be  taken  off  the  file(a)  for  irr^ularity, 
with  costs,  they  having  been  filed  after  the  expiration  of  six 
weeks  from  the  filing  of  the  defendant's  answer.  Order  of  the 
16th  of  May,  1845,  Bule  22.(&) 

*That  the  present  motion  might  be  made  before  a    [*642] 

(a)  It  WM  also  aougbt  by  the  motion  to  diachiffge  the  order  at  the  roUa ;  but  fUs 
wu  not  proMod,  end  the  yioe-duoioeUor  was  dearly  of  opinion  that  he  had  no  Jiiri»> 
diction  to  discfaaige  that  order. 

(&)  B J  whioh,  **  after  the  filing  of  a  defendant's  anawer,  the  plaintiff  baa  six  weeks 
wUbin  which  he  may  file  ezooptiottB  tbeieto  for  insolBcienqr ;  and  "  if  he  does  not 
file  ezoeptioBS  within  six  weski^  soch  aDswer  oo  the  tzplntion  of  the  six  weelGi  is 
to  be  deemed  soflicisnt'' 
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Yice-Chanoellor,  pending  the  order  of  reference  at  the  Bolls, 
that  order  not  being  bad  on  the  fitce  of  it,  appeared  from 
the  6th  Order  of  the  9th  May,  1839 ;  and  the  9th  Order  of  the 
5th  May,  1837. 

The  Yige-Chancbllor. — Assuming  the  exceptions  to  be  irre- 
gularly filed,  I  doubt,  notwithstanding  that  the  Bolls'  order  is 
only  an  order  of  course,  whether  I  ought  to  direct  the  exceptions 
to  be  taken  off  the  file  at  once ;  seeing  that  the  Master  is  in  pos- 
session of  them  undel*  the  Bolls'  order. 

But  another  question  is,  whether  they  are  irregularly  filed.  I 
think  not 

I  think,  that  either  the  ciise  of  a  plea  and  answer  is  not  within 
the  I6th  Order  of  May,  1845,  Bule  22,  or  according  to  the  true 
construction  of  that  Order,  the  six  weeks  only  begin  to  run  firom 
the  time  of  overruling  the  plea.  I  decline  saying  to  which  of 
these  views  my  mind  is  disposed,  because  both  are  fatal  to  the 
present  application. 

As  however,  the  Clerk  of  Becords  and  Writs  is  about  to  con- 
fer with  some  of  the  other  judges  of  the  court  upon  certain  mat- 
ters of  practice,  I  will  request  him  to  bring  to  their  attention  the 
points  which  have  just  been  discussed.  Unless  their  opinions 
should  differ  from  mine,  the  motion  must  be  dismissed  with 
costs.  ^ 

Nov.  ldth.—On  a  subsequent  day,  the  Vicb-Ohanoellob, 
after  intimating  that  the  opinion  of  the  judges  had  been  taken 
upon  the  subject^  dismissed  the  motion  with  cost3.(a) 

(a)  It  is  underatood  that  the  following  questioiui  were  sabmittod  to  the  master  of 
the  rolls,  and  Wigram,  V.  G^  and  were  answered  as  stated  below. 

'*  Plea  and  answer  filed.  Plea  overruled.  Exceptions  for  insufficienpy:  Excep- 
tions referred  by  order  (of  course)  of  the  master  of  the  rolls.  Is  it  regular  to  move 
before  the  vioe-obanoeUor  to  take  the  exceptions  off  the  file  pending  that  order?" 

Answer  in  the  affirmative. 

«'  Order  16,  of  8th  of  May,  1846,  role  32.  Does  the  Ume  limited  by  this  order  Ibr 
Mng  exceptions  run  firom  the  filing  of  the  plea  and  answer,  or  ftom  the  day  ob 
which  tho  i^ea  was  argued  and  oveiruled,  or  is  the  cam  catiu  omiMusf " 

uliwiMr.— >**  From  the  oyerruling  of  the  plea." 
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♦Wilkinson  v.  Garrett.  [*643] 

1646:  Jolylst 

Testator  deyladd  and  bequeathed  all  his  real  estate,  and  all  the  residue  of  bis  per- 
sonaltj  to  trustees  upon  trust  to  pay  his  wife  an  annuity  for  her  life,  and  subject 
to  such  annuity  upon  trust  as  to  the  whole  of  his  said  real  and  personal  estate  for 
his  son  F.,  his  heirs,  executors,  admiDistrators,  and  assigns,  as  and  when  he 
should  attain  the  age  of  twenty-five,  and  in  case  his  said  son  should  die  after  the 
age  of  twenty-one,  but  before  twenty-five,  then  as  his  said  son  should  by  will  or 
deed  appoint,  but  in  case  his  said  son  should  not  make  any  such  appointment,  or 
should  die  before  attaining  twenty-five,  without  leaying  issue,  then  upon  trust 
for  the  testator's  cvm  heirs^  executors^  or  adminisirators : — Hdd,  that  the  last  limi- 
tation embraced  those  persons  only  who  were  entitled  to  the  testator's  pro- 
perty at  the  time  of  his  death,  and  that  it  was  no  objection  to  this  construction 
that  F.  himself  happened  to  be  one  of  those  persons. 

I 

Frederick  Wilkinson,  by  his  will,  dated  the  6th  July,  1846, 
after  giving  certain  pecuniary  and  specific  legacies  to  his  wife, 
Georgiana  Wilkinson,  gave,  devised,  and  bequeathed  all  his  real 
estate,  and  all  the  residue  of  his  personal  estate,  unto  Spencer 
Thomas  Garrett  and  Arthur  Henry  Welch,  their  heirs,  executors 
administrators,  and  assigns,  according  to  the  nature  thereof  re- 
spectively, upon  the  following  trusts,  viz. : — "  Upon  trusts  out  of 
the  rents  and  profits  of  my  said  real  estate,  and  the  interest,  di- 
vidends, and  proceeds  of  my  personal  estate,  to  pay  to  my  dear 
wife,  Georgiana  Wilkinson,  yearly,  during  her  life,  the  sum  of 
JE400,  by  quarterly  payments,  &c.,  and  subject  to  such  annuity, 
upon  trust,  as  to  the  whole  of  my  said  real  and  personal  estate, 
for  my  son,  Frederick  Sparrow  Wilkinson,  his  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  thereof  re* 
spectively,  as  and  when  he  shall  attain  the  age  of  twenty-five 
years ;  and,  in  case  my  said  son  shall  die  after  the  age 
*of  twenty -one  years,  but  before  the  age  of  twenty-five  [*644] 
yeani,  then  upon  trust  as  to  such  real  and  personal  es- 
tate, for  such  person  or  persons,  and  in  such  manner  as  my  said 
son  shall  by  his  last  will  or  by  any  deed  duly  executed,  give, 
devise,  limit,  or  appoint  the  same;  but,  in  case  my  said  son  shall 
not  make  any  such  appointment^  or  shall  die,  either  before  or  af- 
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ter  attaining  the  age  of  twenty  one,  and  before  attaining  the  age 
of  twenty-five,  with^at  leaving  lawful  issue,  then  upon  trusts,  as 
to  my  said  real  and  personal  estate,  for  my  own  heirs,  executor?^ 
or  adminstrators,  aocording  to  the  nature  thereof  respectively.'' 
And  the  testator  empowered  his  trustees  to  apply  all  or  any  part 
of  the  income  of  his  said  real  and  personal  estate  so  bequeathed 
in  trust  for  his  said  son,  towards  his  maintenance  and  education, 
under  the  direction  of  the  guardians  thereinafter  named,  and 
also  such  part  of  the  principal  moneys  as  they  noight  think  fit 
for  his  advancement  in  the  world,  and  to  aecumulate  the  unap- 
plied income  for  his  benefit  And  the  testator  appointed  his 
said  trustees  to  be  executors  of  his  will,  and  made  his  wife  and 
the  said  Spencer  Thomas  Garrett  guardians  of  his  said  son  dur- 
ing his  minority. 

The  testator  died  in  July,  1845,  leaving  Frederick  Sparrow 
Wilkinson  an  infant,  his  only  son  and  heir  at  law,  his  wife, 
Oeorgiana  Wilkinson,  and  the  several  other  persons  named  in 
fais  will  surviving  him. 

At  the  testator's  death,  there  were  living,  his  mother,  Susan- 
Dah  Wilkinson,  his  only  brother,  Thomas  S.  Wilkinson,  and 
his  only  sister  Mary,  the  wife  of  F.  Stanier. 

The  bill  was  filed  on  behalf  of  the  infant^  F.  S.  WDkinson 
against  the  executors  and  trustees  under  the  will,  and  against 
Georgiana  Wilkinson,  Susannah  Wilkinson,  Thomas  S.  Wilkin- 
son, and  F.  Stainer  and  wife,  praying  administration  of  the  testa* 
tor's  personal  estate  and  an  account  of  the  rents  of  the  real  estate. 

The  cause  now  came  on  for  hearing,  and  the  question  was^ 
whether  the  bill  should  be  dismissed  as  against  Susan- 
[*645]  nah  ♦Wilkinson,  Thomas  S,  Wilkinson,  and  Stainer 
and  wife.  It  was  admitted  that  Thomas  S.  Wilkinson 
was  the  person  who,  at  the  testator's  death,  would  have  been 
his  heir-at-law  and  customary  heir  if  the  testator  had  died  with* 
out  issue;  and  that  he  and  Susannah  Wilkinson,  and  Mary 
StaiDer,  were  the  persons  who  would  have  been,  at  the  testator's 
death,  his  sole  next  of  kin  (under  the  Statutes  of  Distribution) 
if  he  had  died  without  issue,  and  would  be  so  now. 


^ 
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Mr.  EusseU  and  Mr.  Ampkldt,  for  the  plaintiff,  submittecl,  that 
the  last-named  defendant  took  no  interest  under  the  will.  The 
testator,  by.  the  gift  to  his  own  heirs^  ezecntois,  or  administra- 
tors, must  hare  intended  to  give  a  beneficial  interest  in  the  realty 
to  his  heirs,  not  excluding  the  plaintiff,  and  in  the  personalty  to 
such  persons  as  might  be  his  next  of  kin  undei  the  statute  at  his 
pwn  death,  not  excluding  the  plaintiff, — ^not  to  such  persons  as 
might  be  his  next  of  kin  at  the  death  of  the  plaintiff  under  the 
circumstances  mentioned  in  the  will :   Urquhaxt  y.  Urqukart,{a) 

Mr.  Wigram  and  Mr.  Pitman^  for  the  defendants,  Susannah 
Wilkinson,  T.  S.  Wilkinson,  and  Mra  Stanier. — The  will  evi- 
dently points  to  some  persons  other  than  the  testator's  son,  who 
should  be  entitled  under  the  words  *'my  own  heirs^  executors, 
and  administrators."  If  the  son  dies  without  making  an  ap- 
pointment, or  dies  under  a  certain  age  without  issue,  the  testator 
considers  the  gift  to  the  son  entirely  out  of  the  way,  and  the  tes- 
tator's ''own"  successors,  and  not  those  of  the  son,  are  to  take  by 
way  of  substitution.  The  testator  could  not  include  the  son 
himself  amongst  the  persons  who  were  to  take  upon  the  failure 
of  the  gift  to  the  son :  HoUoway  v.  Holhway,(}>)  Janes  y.  CbZ- 
iec^(c)  Bnden  y.  Eewlett,{d)  Builer  y.  Bmhnel^e)  Bird 
♦v.  Wood^isi)  Miller  y.  EaUm,{h)  Oodkin  v.  Mu7phy,{i)  [♦646] 
Booth  v.  Vioar8^{k)  Clapton  y.  Bulmer,{l) 

If  this  construction  be  right,  the  residuaiy  personal  estate  wiU| 
in  the  events  before  mentioned,  be  undisposed  of,  and  tiie  testa- 
tor's executors  and  administrators  will  be  trustees  of  it  for  his 
then  next  of  kin :  PaHn  v.  Hilb^{m)  Howell  v.  Gayler.{n) 

Mr.  F.  Bayleyy  for  the  executors. 


(a)  13  Sim.  613.  (&)  5  yes.  399. 

(c)  8  Vei.  38.  (d)  3  Uyl  k  E.  90. 

(«)  3  MyL  A  K.  232.  (/)  2  a  A  S  400. 

(A)  G.  Coop.  272.  (0  2  Y.  A  C,  0.  0.  361. 

(*)  AfUe,  Vol  1,  p.  6.  (0  10  Sim.  426 ;  6  IL  A  0. 108. 

(m)  1 IL  A  K.  470.  (n)  5  Beay.  157. 
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Mr.  Thorpe^  for  the  widow. 

Mr.  Amphlett,  in  reply. — The  executors  and  administrators 
take  their  estate  at  the  death  of  the  testator.  Thej  take  as  trus- 
tees, whether  for  the  next  of  kin,  or  for  his  residuary  legatee. 
Then,  when  are  the  next  of  kin  to  be  determined  ?  Generally 
at  the  death  of  the  testator :  Seifforih  v.  Badham,(a)  The  argu* 
ment)  on  the  other  side,  proceeds  on  the  notion  that  the  testator 
had  only  this  son  in  his  contemplation.  Bat  he  might  have  had 
other  children.  The  mere  accident  that  he  left  the  plaintiff  his 
only  child  can  make  no  difference  in  the  construction  of  the  wilL 
If  he  had  left  other  children,  they  mighty  upon  the  construction 
adopted  on  the  other  side,  have  been  excluded.  The  circum- 
stance that  the  son  himself  is  included  in  the  class  who,  in  cer- 
tain events,  are  to  take  at  his  death,  will  not  outweigh  the  general 
rule  of  construction  for  which  the  plaintiff  contends:  Elmsley  v. 
Tbung^{J>)  Pearce  v.  VincenL{c)  [The  Vice-  Chancellor  referred  to 
Wrightson  v.  MacavJay^{dC)  and  Doe  v.  l&a»y.](e) 

[♦647]  ♦The  Vice-Chanc?ellor. — My  impression  upon  this 
will  is,  that  there  is  not  a  sufficiently  clear  or  certain 
indication  of  an  intention  in  favor  of  any  other  class  of  persons 
than  those  who  would  be  entitled  to  the  testator's  property  at 
the  time  of  his  decease,  to  justify  the  Court  in  acting. upon 
the  notion  of  the  testator  having  had  a  iheaning  in  favor  of  any 
other  class  of  persons.  The  testator  had  only  one  child,  and  no 
other  issue,  when  he  made  his  will.  It  was  possible  that  that 
child  might  die  in  his  lifetime,  with  or  without  issue.  It  was 
possible  that  the  testator  might  have  had  other  children  living 
at  his  death.  It  is  possible  that  he  might  have  an  intention  in 
&vor  of  his  widow,  which  might  have  been  disappointed  by  a 
simple  disposition  in  favor  of  the  son.  It  is  also  possible  that 
the  testator,  who  was  a  professional  man,  might  have  had  in  his 
view  the  act  of  Parliament  that  I  now  have  in  my  hand,  by 
which  it  is  enacted,  that  when  any  land  shall  be  .devised  ta  the 

(a)  7  Jar.  63.  ((I)  14  K  ft  W.  214 

(6)  2  MjL  ft  E.  780.  (e)  12  BMt,  589. 

(c)  1  Cr.  ft  IL  698;  2  ^  ft  K.  800. 
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heir,  or  the  person  who  shall  be  the  heir  of  such  testator^  such 
heir  shall  be  considered  to  have  acquired  the  land  as  a  devisee, 
and  not  by  descent  If  this  had  been  a  simple  devise  to  the  son, 
the  maternal  heir  might  have  inherited  fiom  the  son ;  whether  he 
now  can  do  so  I  do  not  say.  Upon  the  whole,  I  think  that  it 
would  be  unsafe  to  decide  in  favor  of  any  other  person  than  the 
son  and  widow.  Therefore  I  dismiss  the  bill  against  the  other 
defendants,  (except  the  executors,)  on  payments  of  costs. 


♦Russell  v.  Clowes.  [♦648] 

1846:  June  12th,  Joly^fth. 

Upon  the  oonstniction  of  a  -vU],  hdd,  that  ezecnton  were  entitled  as  agaioat  the 
crown,  claiming  in  defiinlt  of  next  of  kin  of  the  testatrix,  to  the  snrplus  proceeds 
of  certain  leaseholds  which  were  bequeathed  to  be  sold  for  payment  of  the  testa- 
trix's debts  and  legacies. 

Executors  having  legacies  under  the  will,  h^  not  to  be  precluded  from  taking 
proper^  imdisposed  of  by  the  will  to  their  own  use ;  the  legacies  being  unequal 
in  amount. 

Testatrix  bequeathed  certain  leaseholds  to  trustees  upon  trust  for  sale,  and  to  apply 
the  proceeds  in  or  towards  payment  of  her  debts,  funeral  and  testamentary  ex- 
penses and  legacies  as  &r  as  the  same  would  go ;  and  as  to  all  the  monies  and 
personal  estate,  not  thereinbefore  by  her  disposed  o^  and  not  oonsisting  of  lands^ 
tenements^  or  hereditaments,  or  the  produce  thereof,  she  bequeathed  the  same  for 
charitable  purposes.  The  produce  of  the  leaseholds  was  more  than  sufficient  for 
payment  of  her  debts,  funeral  expenses,  and  legacies,  and  she  had  not  devised 
any  other  than  leasehold  lands  to  be  sold: — ffdd,  that  the  surplus  produce  of  the 
leaseholds  did  not  &11  into  the  residue,  but  was  undisposed  oC 

Sarah  Rachael  Tttfobd,  by  her  will,  gave  and  bequeathed 
the  following  legacies :  namely,  to  Joseph  Clowes,  Esq.,  James 
Gibson,  James  Smith,  Josiah  John  Luntley,  the  younger,  Josiah 
John  Luntley,  the  elder,  and  Bichard  Titford,  £100  each,  for 
their  own  use  respectively ;  to  each  of  the  children  of  the  said 
Bichard  Titford,  who  should  be  living  at  the  testatrix's  decease, 
£10 ;  to  Mary  White,  her  servant^  (if  living  with  her  at  her  de- 
cease,) £^00 ;  to  Mrs.  Ann  Clowes^  wife  of  the  said  Joseph 
Clowes,  £50 ;  to  Jx)shua  Bussell,  £50 ;  to  Mi&  Lydia  Norman, 
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wife  of  Samuel  Nonnaii,  19  guineas,  all  for  their  own  use  re- 
spectively ;  to  Highbury  College,  at  Highbury,  in  the  county  of 
Middlesex,  for  educating  young  men  for  the  university,  £100, 
&c  Then  followed  a  device  of  real  estate,  and  specified  perBon- 
alty  to  Clowes,  Qibson,  Smith,  and  Luntley  the  younger,  upon 
certain  trusts.  The  will  then  proceeded  thus :  "  I  give  and  be- 
queath all  and  every  my  leasehold  messuages  or  tenements  and 
premises  whatsoever  and  wheresoever,  and  whether  in  posses- 
sion, reversion,  remainder,  or  expectancy,  or  otherwise  howso- 
ever, whereof  I  am,  or  shall,  or  may  be,  possessed,  interested  in, 
or  entitled  to  at  my  decease,  or  whereof  I  have,  or  may  have, 
power  to  dispose,  with  their  respective  appurtenances,  unto  the 
said  Joseph  Clowes,  James  Gibson,  James  Smith,  and  Josiah 
John  Luntley  the  younger,  their  executors,  'administrators^  or 
assigns,  for  all  my  term  of  years,  estate,  or  interest  therein,  or 
whereof  I  have  or  inay  have  po^er  to  dispose,  and  subject  as  I 
hold  the  same ;  nevertheless,  upon  the  trusts,  and  to  and  for  the 

ends,  intents,  and  purposes  hereinafter,  mentioned,  that 
[*649]    is  *to  say,  upon  trust,  to  sell  and  dispose  of  the  same, 

together  or  separately,  by  public  auction  or  private  con- 
tract, as  my  said  trustees,  or  the  trustee  of  this  my  will  for  the 
time  being  shall  deem  best ;  and,  with  and  out  of  the  produce  of 
such  sale  or  sales,  to  pay  all  expenses  thereof,  and  attendant 
thereon ;  and  then,  upon  trust,  to  pay  and  apply  the  residue 
thereof  in  or  towards  the  payment  of  my  just  debts,  and  testa- 
mentary and  funeral  expenses,  and  of  the  legacies  hereinbefore 
given  by  me  to  individuals  for  their  own  benefit,  so  &r  as  the  same 
will  extend ;  and  I  do  declare,  that  the  receipt  and  receipts  of 
my  said  trustees,  or  of  the  trustees  or  trustee  of  this  my  will  for 
the  time  being,  shall  be  a  good  and  sufficient  discharg^i  and  good 
and  sufficient  discharges,  for  the  purchase-money,  or  any  part 
thereof  to  the  purchaser  or  purchasers  of  my  said  leasehold 
premises,  or  any  part  thereof;  and  such  purchaser  or  purchaaeis 
shall  not  be  hound  to  see  to  the  application,  or  be  answerable 
for  the  misapplication  or  non-application  thereof.  And,  as  to  all 
my  monies,  stocks,  and  ftinds,  in  the  Bank  of  England,  and  all 
my  ready  monies,  and  securities  for  money,  arrears  of  rent  and 
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of  dividends,  and  all  and  singaUr  other  my  personal  estate  and 
eflSects,  whatfioeyer  and  wheresoever,  and  of  what  nature,  kind, 
or  quality  soever  the  same  may  be,  whereof  I  am,  and  shall  or 
may  be  possessed  or  entitled  to  at  my  decease,  and  not  hereinbe- 
fore by  me  disposed  o^  (and  not  consisting  of  lands,  tenements, 
or  hereditaments,  or  the  produce  thereof,)  I  give  and  bequeath 
the  same  and  every  part  thereof  unto  the  before-named^  Joshua 
Bussell,  Joseph  Clowes,  James  Gibson,  James  Smith,  and  Josiah 
John  Luntley  the  younger,  the  Bev.  Gborge  Clayton,  minister  of 
the  Gospel,  William  Lepard  Smith,  and  Job  Heath,  their  execu- 
tors, administrators,  and  assigns,  upon  trusty  therewith  and 
thereout,  in  the  first  place,  to  pay  and  discharge  so  much  of  my 
just  debts  and  funenU  expenses,  and  the  costs  and  charges  of 
proving  this  my  will,  and  the  several  legacies  or  sums 
of  money  hereinbefore  by  me  given  and  ^bequeathed  to  [*660] 
inidividuak  for  their  own  benefit,  as  the  clear  produce 
of  my  said  leasehold  estates  will  not  extend  to  pay ;  and  then 
upon  trust,  to  pay  the  several  legacies  or  sums  of  money  herein- 
before given  or  bequeathed  to  public  societies  or  institutions, 
and  after  payment  thereof  and  subject  thereto,  upon  trust  to  sell, 
dispose  of,  and  convert  the  whole  residue  of  my  said  residuary 
personal  estate  into  money,  and  to  lay  out  and  invest  one  moiety, 
or  half-part  thereof  in  the  purchase  of  capital  stock  of  £3  per 
centum*  consolidated  annuities,  at  the  Bank  of  England,  in  the 
jcnnt  names  of  such  four  of  my  above-named  trustees.*'  Then 
followed  trusts  for  certain  charities,  and  provisions  for  the  admin- 
istration and  regulation  of  those  charities.  And  in  conclusion, 
the  testatiix  declared  that  the  several  trustees  and  executors  ap- 
pointed, and  to  be  appointed  by  her  will,  and  their  heirs,  exe- 
cutors, &c  should  be  charged  and  chargeable  only  with  so  much 
interest,  dividends,  and  annual  proceeds,  rents,  profits,  money, 
and  efl*eots,  as  they,  and  each  and  every  of  them  respectively, 
should  actually  receive,  and  that  none  of  them  should  be  answer- 
able or  accountable  for  the  acts,  receipts,  neglects,  or  de&ults  of 
the  others  or  other  of  them  (the  joining  in  receipts  or  doing  any 
other  act  for  conformity  notwithstanding,)  but  only  for  his  own 
aeis,  &c.y  nor  for  any  banker,  broker,  &&.  in  whose  hands  the 
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trust  fands  should  be  deposited  for  safe  custodj,  nor  for  the 
falling  in  value  of  the  trust  property,  nor  for  any  misfortune, 
loss,  or  damage  not  happening  through  their  o^i^n  wilful  default 
or  neglect ;  and  that  each  of  the  said  trustees  and  executors,  and 
their  heirs,  &c.,  should  and  might,  out  of  the  monies  which  should 
come  to  their  respective  hands,  by  virtue  of  the  trusts,  retain  to 
and  reimburse,  for  himself  and  themselves  respectively,  and  al- 
low to  his  and  their  co-trustee  and  co«trustees,  and  oo^xecutor 
and  co-executors,  all  loss,  costs,  charges,  damages,  and  expenses, 
which  he,  they,  or  any  of  them  respectively,  should  or  might 
suffer,  sustain,  expend,  disburse,  be  at  or  be  put  unto, 
[*651]  fcr  or  on  account,  or  by  reason  *of  the  will,  or  any  of 
the  trusts  or  powers  thereof,  or  otherwise  however  re- 
lating thereto.  And  the  testatrix  nominated  and  appointed  the 
said  Joshua  Bussetl,  Joseph  Clowes,  James  Gibson,  James  Smith, 
and  Josiah  John  Luntley  the  younger,  her  executors ;  and  re- 
voked all  other  wills,  &c 

Joseph  Clowes,  who  was  named  in  the  will  as  an  executor,  died 
in  the  lifetime  of  the  testatrix  then  made  two  codicils,  the  first 
of  which  was  as  follows :  "  I  hereby  add  a  codicil  to  this  my  last 
will  and  testament  I  appoint  Bichard  Clowes,  Esquire,  of  Pen- 
ton-row,  Walworth,  to  be  one  of  my  executors,  instead  of  the 
late  Joseph  Clowes,  Esquire,  his  father,  bequeathiug  to  the  said 
Richard  Clowes,  Esquire,  the  sum  of  £100.  And  I  also  desire 
that  Mr.  Josiah  John  Luntly  the  younger,  one  of  my  executors 
appointed  in  my  will,  be  also  appointed  to  value  whatsoever  pro- 
perty and  effects  I  may  die  possessed  o^  and  to  dispose  of  the 
same  either  by  public  auction  or  private  sale,  to  carry  out  the 
purposes  of  my  will."  The  second  codicil  was  thus :  '^  I  hereby 
add,  as  a  second  codicil  to  my  last  will  and  testament^  that  it  is 
my  wish  and  desire  that  my  executor,  Mr.  Josiah  John  Luntley 
the  younger,  should  be  paid  out  of  my  estate  all  fair  and  rea- 
sonably costs,  charges,  and  expenses  for  the  valuation  and  sale 
of  my  property  and  effects,  and  whatever  business  may  arise 
out  of  the  execution  of  my  wUl  and  codicils." 

The  testatrix  having  died  without  leaving  any  next  of  kin, 
and  produce  of  the  leaseholds  being  more  than  suflGicient  to  sat- 
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iflfy  the  purposes  mentioned  in  the  will  concerning  it,  the  ques* 
tioQ  was,  whether  the  surplus  belonged  to  the  executors  for 
their  own  use,  or  to  the  Crown  ? 

Mr.  S^ce  and  Mr.  Chandkss^  for  the  plaintiff,  submitted  that 

the  bequest  of  the  leaseholds  was  a  gift  of  them  to  the  trustees, 

subject  to  a  chai^ge ;  or  else  that  the  surplus,  after  pay- 

Inentofthe  charges  upon  the  leaseholds,  was  ^undis-     [*652] 

posed  of,  and  went  beneficially  to  the  executors.    The 

surplus  of  the  leaseholds  was  unaffected  by  any  trust.    The 

pecuniary  legacies  given  to  the  executors  were  not  given  to  them 

in  that  character :  they  were  unequal  in  amount    There  being 

no  intention  shown  to  the  contrary,  and  the  8tatute(a)  being  out 

of  the  question,  the  executors  must  take :  ProU  y.  Sladden,{b) 

JSouthouse  Y.  BcUe.{c) 

• 
Mr.  EusseU  and  Mr.  Speed,  for  the  executors  other  than 

Bussell. 

Mr.  Tiviss  and  Mr.  Wray,  for  the  Crown. — There  being  no 
next  of  kin,  the  Crown  takes  the  produce  of  the  leaseholds,  whe- 
ther it  be  considered  as  undisposed  of,  or  as  passing  under  the 
general  residuary  clause :  Middkton  v.  Spicer,{d)  Here  it  passes 
under  the  gift  of  the  residue.  The  words,  "not  consisting  of 
any  lands,  tenements,  or  hereditaments,  or  the  produce  thereof" 
must  have  been  used  in  a  sense  not  including  leaseholds.  [The 
Vice- Chancellor. — There  is  no  direction  to  convert,  and  no  pecu- 

(a)  B7  tbe  Stat  11  Geo.  4  ft  1  Will  4,  c.  40,  when  any  person  shall  die  after  the 
first  day  of  September  next  after  tbe  passing  of  the  act^  having  by  bis  or  her  will, 
or  any  codicil  or  codicils  thereto,  appointed  any  person  or  persons  to  be  bis  or  her 
execator  or  executors,  such  executor  or  executors  shall  be  deemed  by  courts  of 
equity  to  be  a  trustee  or  trustees  for  the  person  or  persona  (if  any)  who  would  be 
entitled  to  the  estate  under  tbe  Statute  of  Distributioos,  in  respect  of  any  residue  not 
expressly  disposed  o(  unless  it  shall  appear  by  the  will,  or  any  codicil  thereto^  that 
the  person  or  persons  so  appointed  executor  ot  executors  was  or  were  intended  to 
take  such  residue  beneficially. 

(b)  14  Ves.  193.  (c)  2  Yea.  A  a  396. 
(d)  1  Bro.  a  a  201. 
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niai^  charge  tpon,  the  lands  whicli  are  not  leasehold.]  If  the 
trustees  take  anything  at  all,  it  must  be  by  virtue  of  their  com- 
mon-lav^ right  as  executors  of  taking  what  is  not  disposed  of. 

If  the  trustees  of  the  leaseholds  had  not  been  executors, 
[*658]    *could  it  have  been  argued  that  thej  should  take  this  sur- 

plus  ?  As  it  is,  four  only  of  the  executors  are  trustees 
of  the  leaseholds.  Are  all  five  to  take  ?  Besides,  this  is  a  mere 
accidental  surplus.  Where  a  testator  gives  certain  property 
which  he  expects  will  be  inadequate  for  the  purpose  for  which 
he  has  given  it,  there,  though  it  turns  out  that  the  gift  is  more 
than  adequate,  the  executors  shall  not  take  that  unintentional 
surplus:  Oldham  v.  Qirkion.{a)  It  is  clear  that  the  testator  in- 
tended to  give  the  proceeds  of  ihe  whole  leaseholds.  A  dear 
intention  to  exhaust  the  whole  fund,  or  to  do  anything  else  ex- 
cept giving  it  to  the  executors,  has  always  been  considered  suf- 
ficient to  rebut  the  title  of  the  executors. 

In  the  course  of  the  argument  the  following  cases  were  also 
mentioned :  Langham  v.  SanJbrd^Q))  White  v.  Evans^  (c)  Paix  v. 
Archbishop  of  Oanterbury,{d) 

Mr.  Spence^  in  reply. 

The  Yice-Chancellor  (after  reading  the  bequest  of  the 
leasehold  property,  see  anfe,  p.  648 :) — ^The  leasehold  property 
thus  bequeathed,  has  proved  to  be  more  than  suj£cient  for  the 
payment  of  the  debts  and  testamentary  and  funeral  expenses  and 
legacies,  which,  in  the  words  that  I  have  ^ad,  she  directed  to  be 
paid  out  of  it ;  and  the  question  in  the  suit  is,  as  to  the  title,  the 
beneficial  title,  to  the  clear  surplus  of  it.  The  claimants  are  the 
executors  of  the  testatrix  on  the  one  hand,  the  Grown  on  the 
other — the  testatrix  not  having  been  survived  by  any  person  of 
kin  to  her. 

Immediately  after  the  clause  which  I  have  read,  the  will  pto- 

(0)  8  Oox.  399.  (c)  4  Von.  81 

(1)  17  Vm.  436.  (<Q  14  Vm.  S64w 
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ocedB  ihas:  "And  as  to  all  my  monies,"  &c.  [see  ante,  p.  619. 
Th6  VioC' Chancellor  read  to  the  words  "  my  above-named 
^trustees"  indusivei  observing  that  the  investment  in  [^654] 
the  names  of  the  trustees  was  to  be  for  certain  charitable 
purposes  which  the  will  described ;  and  that^  for  the  administra- 
tion and  rogu^ation  of  this  charity,  the  testrtrix  gave  by  her  will 
particular  directions. — ^His  Honor  then  read  the  clause  for  the 
indemnity  of  the  trustees.    See  ante,  p.  650.] 

The  preceding  parts  of  the  will  do  not  appear  to  contain  any 
other  matter  worthy  of  notice  for  the  present  purpose,  than  that 
the  testatrix  (among  her  legacies)  gives  to  Mr.  Clowes,  Mr.  Gib- 
son, Mr.  Smith,  Mr.  Luntley,  junior,  and  Mr.  Bussell  respec- 
tively (by  name)  unequal  legacies  in  the  passage  at  the  com- 
mencement of  the  will ;  and  that  she  gives  certain  real  estates, 
and  also  certain  personalty,  sp^ifically  to  Mr.  Clowes,  Mr.  Gib- 
son, Mr.  Smith,  and  Mr.  Luntley,  junior,  (by  name,)  and  to  Mr. 
Clowes,  Mr.  Gibson,  and  Mr.  Luntley,  junior,  (by  name,)  upon 
certain  specified  trusts  of  different  kinds,  including  a  trust  for 
sale  of  some  personalty,  but  not  lor  the  sale  of  any  real  estate. 

It  is  right,  however,  also  to  state,  that,  as  I  believe,  the  testa- 
trix does  not  in  her  will,  before  the  commencement  of  the  gene* 
ral  indemnity  clause,  and,  therefore,  except  in  those  passages 
which  I  have  verbatim  read,  does  not  anywhere  in  the  will,  de- 
scribe or  mention  any  persons  or  person  as  her  executors  or  exe- 
cutor, or  mention  or  allude  to  her  having  any  executor,  or  her 
appointment  of  any,  or  intention  to  appoint  any. 

Mr.  Clowes  died  in  the  testatrix's  lifetime,  and  she  made  two 
codicils.  [His  Honor  here  read  the  codicils.]  In  this  state  of 
things  the  question  in  dispute  has  arisen ;  and  first  it  has  been 
contended,  on  the  part  of  the  Crown,  that  the  words  ''  lands, 
tenements,  or  hereditaments"^  in  the  passage  which  runs  thus, 
''  and  not  consisting  of  lands,  tenements,  or  hereditaments,  or  the 
produce  thereof,"  do  not  mean,  or  comprise,  or  refer  to, 
leasehold  lands,  leasehold  ^tenements,  or  leasehold  here-  [^655] 
ditaments.  I  cannot  accede  to  that  argument,  which,  in 
my  opinion,  the  context  and  plain  construction  of  the  will  ren- 
der inadmissible.    I  thiok  that  the  testatrix  did  not  intend,  and 
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has  not  expressed  or  intimated  an  intentioD,  to  give  the  soiplos 
in  qaestien  arising  from  her  leasehold  property  for  the  charitable 
purposes  to  which  she  has  devoted  the  general  residue  of  her 
personal  estate,  and  has  either  in  effect  given  the  beneficial  inte- 
rest in  that  surplus  of  the  leasehold  property  to  her  executors  for 
their  own  use,  by  force  of  the  appointment  of  thcQi  to  the  exe- 
cutorship, or  has  neither  disposed  nor  professed  to  dispose  of  it 
at  all. 

Do  we  then  find  on  the  foce  of  her  will  and  codicils  taken  to- 
gether, an  intention  disclosed  that  the  surplus  of  the  leasehold 
property  should  not  belong  to  her  executors  for  their  own  use? 
for  80  the  question  must,  I  suppose,  be  stated,  the  case  not  being 
affected  by  the  statute  mentioned  during  the  argument  This 
question  I  think  it  convenient  to  consider  in  the  first  instance 
without  any  reference  to  the  appeal  in  Dawson  v.  Clark^{a)  and 
as  if  that  case  had  never  come  under  Lord  EldovC$  notice. 

The  rule  of  law,  then  applicable  to  such  cases  as  the  present 
being,  as  I  suppose,  that  .the  executors  are  entitled  beneficially  to 
that  portion  (if  any)  of  the  clear  personal  estate,  as  to  which  the 
testamentary  instruments  taken  together  do  not  exhibit  a  con- 
trary intention,  the  burthen  of  showing  the  absence  of  such  a 
contrary  intention  is  not,  as  I  suppose,  incumbent  on  the  execu- 
tors. To  that  rule,  if  existing,  the  Court  is  bound,  after  care- 
fully reading  the  whole  of  the  testamentary  dispositions,  to  give 
effect,  and,  holding  an  even  hand  between  the  parties,  not  to  be 
eager  or  prone,  or  inclined  rather  to  construe  than  not  to  con- 
strue the  instruments  as  exhibiting  such  an  intention. 

The  counsel  for  the  Crown  have  not  suggested  that  an  argu- 
ment against  the  executors'  daim  here  is  furnished  by 
[*656]  *the  codicils,  or  either  of  them ;  and,  taking  the  whole 
of  the  testamentary  instruments  together,  and  having 
referred  to  some  of  the  authorities  (among  which  I  have  looked 
at  Dawson  v.  Thome,){a)  I  think  that  the  Crown  has  taken  a  cor- 
rect view  of  the  codicils  in  this  respect,  and  that  they  do  not 
bear  against  the  executors  in  the  dispute.    I  think  the  same  of 

(a)  16  V«L  409 ,  18  V«L  247.  (&)  3  BuflB.  236u         ^ 
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the  general  daose  in  the  will  for  the  indemnitj  and  Teimbarae- 
ment  of  the  tnuteea  and  executOTB.  The  danse  is  of  a  common 
kind,  and  it  is  plain  that  under  every  possible  view  of  the  will, 
onerous  duties  of  a  fiduciary  satnre  might  have  to  be  dtsoharged, 
at  some  expense  or  ride  of  expense,  by  the  trustees  and  execu- 
tors respecfively,  as  trustees  and  execntoTs  respectively.  There 
was  an  indemnity  clause  in  Pratt  v.  Sladden,  and  it  may  not  be 
immaterial  oo  the  branch  of  the  subject  upon  which  I  am  now 
q)eakiQg,  to  say,  that  some  observations  by  Lord  Eldon  upon 
such  a  clause  are  to  be  found  18  Yes.  254. 

,Bnt  it  has  been  contended  for  the  Crown  that  neither  of  the 
four  persons  who  were  the  legatees  in  trust  of  the  leasehold  pro- 
perty could,  if  neither  of  them  had  been  appointed  an  executor, 
have  claimed  a  beneficial  interest  in  the  surplus  in  question,  and 
that,  therefore,  the  executors,  of  whom  they  Were  four,  cannot  as 
executors  claim  such  a  beneficial  interest — or,  in  other  word^ 
that  the  language  of  the  gift  and  provisions  respecting  the  lease- 
hold property  is  sufficient  to  show  that  the  executors  were  in- 
tended to  be  excluded  from  any  beneficial  interest  in  the  sur- 
plus. 

I  do  not^  I  confess,  feel  the  force  of  this  argument  in  the  pre- 
sent instance.  I  agree  that  generally,  if  not  universally,  in  cases 
of  this  kind,  where  one  executor  is  by  construction  excluded 
from  cliumiDg  beneficially  as  executor,  his  co-executor  must  be 
held  to  be  BO  too.  But  as  the  question  here  is,  whether  any  one 
of  the  executors  is  by  construction  so  excluded,  and  as, 
in  consideriDg  that  question,  we  must  or  *may  look  at  [*657] 
every  part  of  the  testamentary  provisions,  the  positions 
of  Mr.  Russell  and  Mr.  Richard  Clowes  ought,  for  the  present 
purpose,  I  do  not  say  to  be  considered  as  conclusive,  or  nearly 
conclusive,  but  not  to  be  disregarded.  I  do  not,  however,  know 
that  the  ezeoutoTH'  case  here  requires  aid  firom  the  remark  (poB- 
aibly  material)  that  the  legatees  in  trust  were,  not  iho  only  exe- 
cutors, or  from  the  remark  (perhaps  also  roateria])  that  tbe.ques- 
tion  arises  upon  a  special  bequest  AsaumiDg  that  the  wiJI  ex- 
hibits an  intention  that  the  four  legatees  in  trust  should^^iiot,  as 
ihe  express  legatees  of  the  leaseholds  should  not  by  the  mere 

ToL.  n.  78 
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force  of  the  express  gift  to  thmn  of  the  leaseholds,  take  any  be- 
neficial interest,  that  is,  I  apprehend,  a  proposition  importandy 
different  from  the  proposition  that  the  mil  exhibits  an  intention 
tiiat  the  four,  though  executors,  should  not  take  any  beneficial 
interest  in  any  part  of  the  produce  of  the  leaseholds  as  exeea- 
tors. 

An  exclusion  from  a  claim  in  one  character  does  not  neces- 
sarily imply  an  exclusion  in  eyery  other.  In  the  present  case, 
if  the  leasehold  estates  had  been,  as  they  are,  excluded  from  the 
residuary  gift,  but  had  also  not  been  bequeathed  at  all,  nor,  ex- 
cept for  that  purpose  of  exdusioti,  mentioned  at  all,  the  execu- 
tors must,  I  suppose,  have  taken  them  beneficially  (subject  or 
not  subject  primarily  to  the  debts,  funeral  and  testamentary  ex- 
pensesj  and  some  of  the  legacies;)  and  yet^*  among  the  xesidaary 
kgatees  in  trust  excluded  in  that  character  from  the  leaseholds 
are  the  executors — ^an  observation^  which  has  brought  to  my  mind 
(perhaps  not  irrelevantly)  the  remarks  made  by  Sir  Wl  Omni 
and  Lord  Mchn  upon  the  exception  of  the  plate  in  Langham  v. 
Sandfi>rd,  This  indeed  has  not  been  denied  by  the  counsel  for 
the  Grown,  who  have  not  suggested  that  an  executor  may  not 
take  beneficially  by  force  of  being  appointed  executor,  as  well  a 
chattel  expressly  excluded  from  a  residuafy  gift  to  a  person  other 
than  himself,  and  not  expressly  given  at  all,  as  a  residue. 
[*668]  *The  case  of  Dawson  v.  Clark,  considered  as  decided 
on  the  ground  on  which  Sir  W.  Orani  decided  it,  was 
certainly,  I  conceive,  one  less  strong  in  the  executors'  fsivor  than 
the  present  His  language,  however,  in  p.  416  of  the  report  in 
Mr.  Yesey's  16th  volume,  seems  so  apposite  in  this  instance,  that 
I  will  venture  to  borrow  it  He  says,  '*  The  executors  were  held 
trustees  for  the  next  of  kin.  Certainly  they  were  eo  held  in  that 
case,  as  appears  by  the  Begistrar's  book,  though  not  in  the  re- 
port ;  but  die  words  in  that  case  Were,  '  to  my  executors  herein* 
after  named :'  so  it  was  in  the  character  of  executors  that  they 
took  the  property  in  trusty — ^they  had  it  in  no  other;  and,  in  tho 
same  character  in  which  it  was  given  to  them,  the  trusts  were 
imposed  upon  them.  In  that  character  they  could  not,  thereforq 
daim  beneficially.    There  were  other  expressions,  indicating  tha^ 
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ihe  testator  oonsidered  them  as  bearing  throughout  the  charac- 
ter of  trustees ;  but  here  the  devise  is  to  the  two  exeeutors,  bj 
their  nam^  without  any  reference  whatsoever  to  their  character 
of  executors,  with  which  at  that  time  thej  were  sot  doihed. 
There  is  no  connexion  between  the  appointment  of  executors 
and  this  trust  in  the  first  part  of  the  will ;  nor  axe  there  any 
words  accompanying  tiieir  appointment,  or  subsequent  to  it, 
which  imply  that  the  testator  considered  them  as  subject,  in  that 
character,  to  any  other  trust  than  the  law  imposed  vpon  them, 
or  as  having  any  other  interest  than  that  which  the  law  gives 
them.  They  are,  therefore,  entitled  to  the  residue  lor  their  own 
benefit" 

The  accurate  and  eminent  person  whose  langnaRe  this  is,  did 
not,  of  course,  use  it  without  being  fully  aware  that  every  por-* 
tion  of  the  will  before  him  became  together  at  one  and  the  same 
instant,  and  not  otherwise,  the  effective  expression  of  the  testa- 
tor's iestamentaty  intention,  so  far  as  it  could  be  expressed  effec- 
tively in  his  lifetime.  WooUett  v.  J3arrw(a)  was  considered  by 
Sir  J.  Leach  (who  decided  it)  not  to  be  governed  by 
^Dawson  v.  Clark^  and  does  not,  I  think,  govern  the  [*669] 
present  case ;  nor,  as  I  conceive,  does  Oldham  v.  Carle- 
tonSP)  Acceding  entirely  to  the  reasoning  and  observations  of 
Sir  W.  Chrant  in  Pratt  v.  Sladden,  I  must  say,  that  I  consider 
this  testatrix  as  not  having  expressed  or  indicated  an  intention 
that  her  executors,  or  that  any  of  them,  should  not  take  for  their 
own  use  the  surplus  in  contention — a  conclusion  which  I  think 
not  at  variance  with  authority. 

The  IsjBt  remark,  however,  as  well  as  all  else  that  I  have  said, 
is  (I  repeat)  to  be  taken  as  subject  to  the  considerations  arising 
from  Lord  EldorCa  observations  upon  the  appeal  in  Dawson  v. 
Obxrh  As  is  well  known,  he  affirmed  Sir  W.  Oran£s  decree 
upon  a  ground  different  fit>m  that  on  which  Sir  WiUiam  Orant 
had  pronounced  it ;  nor  is  there,  Tarn  apprehensive,  a  possibility 
of  denying  that,  from  his  Lordship's  language  in  discussing  the 
case,  it  is  to  be  gathered  (to  say  the  least)  that  probably  the  lean- 

(a)  6  ICadd.  463.  (»)  2  Oox,  899. 


669  CASES  m  CHANCERY. 

1846.-- Rusaell  v.  Clowes. 

ing  of  his  mind  waa^  or  would  have  been,  againat  the  ezecatois 
in  a  case  sucb  aa  tbe  present. 

It  is  this  that  has  made  the  question  between  the  parties  before 
xne  one  of  great  pressure  (ahnost  of  distress)  to  my  mind.  Ger* 
tainly,  from  the  case  at  the  bar,  as  I  have  said,  the  case  o{  Dawson 
y.  Clark  appears  to  me  materially  distinguishable,  and  that  in  a 
manner,  as  far  as  the  ground  of  Sir  WiUiam  Oranfs  judgment  is 
concerned,  less  favorable  to  the  claim  of  the  Grown  than  to  the 
.  daim  of  the  executors  here :  nor,  perhaps,  was  it  absolutely  ne- 
cessary for  his  Lordship,  taking  the  ground  that  he  took,  to  say 
whether  he  considered  the  ground  taken  by  Sir  WiUiam  Grant 
sufficient  or  insufficient  Still  the  words  in  the  report  in  18  Yes. 
are  the  words  of  Lord  EUon ;  and,  as  such,  whether  extra-judi* 
oial|  or  not  extra-judicial,  whether  strictly  and  directly,-  or  not 
strictly  and  directly,  bearing  on  a  case  such  as  the  pre- 
[^680]  sent,  ^carry  with  them  a  weight  which  I  hope  that  I  &el 
as  I  ought 

But  I  have  before  me  the  judgment  of  Sir  TT.  Orant  in  Doto- 
9on  V.  Chrk^  and  the  judgment  also  in  SouAhouse  v.  Bate  of  the 
flame  learned  person,  who,  upon  the  latter  occasion,  (more  than 
two  years  after  Lord  JEldon  had  finally  disposed  of  Dawson  v. 
CUxrle^  thus  expressed  himself: — **  A  distinction  was  attempted 
to  be  made  with  respect  to  the  personal  pr(^erty  in  favor  of  the 
executors,  on  the  ground  of  my  opinion  in  Dawson  v.  Clark.  I 
do  not  know  wheither,  upon  the  appeal,  the  Lord  Chancdlor  meant 
absolutely  to  overrule  that  opinion,  but  from  the  note  with  which 
I  have  been  furnished,  it  is  clear  that  he  did  not  concur  in  it 
Had  I  been  aware  that  it  would  have  been  thought  liable  to  so 
much  doubt,  I  should  have  stated  more  fully  the  reasons  upoa 
which  I  thought^  and  still  think,  that  the  executors,  as  such, 
would  have  been  entitled,  even  if  it  had  been  decided  that  thej 
did  not  take  by  the  direct  bequest" 

Believing^  therefore,  as  I  do,  that  Sir  W.  Orant  would  have 
considered  the  present  case  one  at  least  as  strong  in  the  execu- 
tor's favor  as  Dawson  v.  Clark,  entertaining  also  myself  the 
opinion  that  the  executors  here  are  right,  and  not  considering 
that  I  am  bound  to  decide  against  them,  I  have,  though  affcer 
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much  hesitatiozi,  mainly  occasioned  by  Lord  Eldon^e  remarks  in 
Dawaon  y.  Clarkj  and  with  much  doubt,  arising  chiefly  from  the 
same  souroe,  oome  to  the  conclusion  that  my  decision  in  this  case 
ought  to  be  against  the  Orown ;  and  I  so  dispose  of  the  cause. 


*^jparfeBARTLBTT— In  the  Matter  of  Babtlktt;  and    [*661] 
in  the  Matter  of  the  Statute,  2  &  3  Yict  c.  64. 

1846:  June  30th. 

Order  under  the  stat  2  ft  3  Viet  a  54,  that  an  inftnt  daughter  should  b^  delivered 

out  of  the  custody  of  the  fkther  into  that  of  the  mother. 
It  is  not  neoeasary,  in  order  to  dnable  the  mother  to  apply  under  this  act  for  the 

custody  of  her  child,  that  she  should  have  obtained  at  be  entitled  to  obtain  a 

dlYorce  a  memaa  et  thoro. 

This  was  the  petition  of  Louisa  Bartlett,  wife  of  the  Bey* 
Josiab  Bartlett,  a  beneficed  clergyman,  by  Thomas  Boult  her 
brother  and  next  friend,  and  it  prayed,  that  Josiab  Bartlett 
might  be  ordered  to  deliver  to  the  petitioner  two  of  her  children, 
a  boy  and  a  girl,  who  were  under  the  age  of  seven  years ;  and 
that  she  might  have  access  to  the  others,  four  in  number,  at  such 
times  and  under  such  regulations  as  the  Lord  Chancellor  might 
think  fit.(a) 

(a)  By  the  statute  2  &  3  Vict  a  64,  &  1,  it  is  enacted,  "  That,  after  the  passing 
of  this  BCti  it  shall  be  lawfhl  for  the  Lord  Chancellor  and  the  Master  of  the  Rolls  in 
Bng^and,  and  for  the  Lord  Chancellor  and  the  Master  of  the  Rolls  in  Ireland,  respeiD- 
tively,  i^n  heariog  the  petition  of  the  mother  of  any  infiint  or  infiints  being  in  the 
sole  custody  or  control  of  the  lather  thereof,  or  of  any  person  by  his  authority,  or 
of  any  guardian  after  the  death  of  the  father,  if  he  shall  see  fit,  to  make  order  for 
the  access  of  the  petittooer  to  such  infant  or  infants,  at  such  times  and  subject  to 
SQOh  regnlationB  as  he  shall  deem  convenient  and  Just ;  and  if  such  infant  or  inftuits 
shall  be  within  the  age  of  seven  years,  to  make  order  that  snch  infhnt  or  ipAinta 
shall  be  delivered  to  and  remain  in  the  custody  of  the  petitioner  until  attaining  such 
age,  subject  to  such  regulations  as  he  shall  deem  convenient  and  just" 

By  the  4th  section  it  is  provided,  "  That  no  order  shall  be  made  by  virtue  of  this 
set  wbartbfy  any  motlMr  against  whom  aduUeiy  akatt  ba  established^  by  Jodgmant 
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It  appeared  that  Mr.  and  Mrs.  Bartlett  had  boen  married  fifteen 
years,  and  the  six  children  before  mentioned  were  the  isBue  of 
the  marriage.  For  a  few  years  last  past  diflEerenoes  had  arisen 
between  the  husband  and  wife,  by  reason,  principally,  of  Mrs. 
Bartlett  insisting  on  keeping  up  a  correspondence  wilii  her  sist^ , 
Mrs.  Tozer,  contrary  to  his  wishe&  The  husband  com- 
[^662]  plained  that  his  domestic  arrangements  *were  impro- 
*  periy  interfered  with,  by  his  wife's  relations.  In  1846 
he  for  a  time  separated  from  her,  but  on  the  11th  December  in 
that  year  returned.  On  the  following  day  he  asked  his  wife, 
whether  a  certain  letter  which  he  had .  received  from  her  sister's 
husband,  William  Tozer,  during  his  absence,  was  not  an  atro- 
cious letter,  and  upon  her  making  no  reply,  "  struck  her,*^  as  she 
stated  in  her  affidavit,  "  on  the  &ce  with  the  back  of  his  hand; 
whereupon  she  screamed  and  ran  out  of  the  room."  She  appeared, 
however,  to  have  been  reconciled  to  her  husband  the  next  day, 
and  remained  with  him  till  the  22nd,  when  her  brothers  took  her 
away  to  their  own  house,  where  she  had  been  innce  living.  The 
husband  was  soon  afterwards,  at  the  instance  of  the  wife's  rela- 
tions, bound  over  before  the  magistrates  to  keep  the  peace  to- 
wards his  wife.  Application  was  likewise  noade  by  them  to  the 
Bishop  of  Hereford  to  have  him  suspended  from  performing  his 
fiinctions  as  a  clergyman. 

The  petition  alleged,  that  the  petitioner  had  been  for  some 
years  subjected  to  much  unhappiness  in  consequence  of  the  gene- 
ral unkindness,  neglect,  and  harshnejss  of  her  husband.  It  did 
not  however  appear  that  this  was  the  case,  except  ihat,  with  re- 
gard to  the  interference  of  his  wife's  fiimily,  he  had  frequently 
expressed  hhnself  to  her  both  by  words  and  in  writing  in  a  very 
violent  and  offensive  manner.  One  letter  to  his  wife  on  this 
subject,  which  having  been  intercepted  and  opened  by  her  rela- 
tions, never  reached  her  hands,  was  admitted  by  his  counsel  to 
be  of  a  grossly  indelicate  nature. 


in  an  action  for  oriminal  oonTenation  at  the  salt  of  her  hoahand,  or  1^  the  seDtenoe 
of  an  eodeaiaatioal  courts  ahaJl  have  the  costody  of  bdj  iofimt  or  aooeaa  to  moj 
iniant" 
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'     Mr.  Stvansion  and  Mr.  Sheffield^  for  the  petitioner. 

ITie  Fice- CKonoeSor  observed,  that  there  appeared  to  have  been 
one  act  of  violence,  and  no  sufficient  condonation.  The^e  was 
also  no  imputation  upon  the  character  of  the  wife.  It  might  be 
useful  to  argue  the  case  with  reference  to  proceedings  in 
the  Ecdesiastical  Court  Upon  the  subject  *of  "  oruellj"  [*663] 
His  Honor  referred  to  Lord  StoweWs  judgment  in  Evans 
y.  J%MBn&(a) 

Mr.  Wigram  and  Mr.  ShMeoa^  for  the  respondent,  then  sub- 
mitted, that  this  Court  could  not  make  any  order  under  the  act 
upon  the  applicatioh  of  a  wife  who  had  left  her  husband  without 
just  cause :  In  re  Taylor.{b)  No  adulterj,  and  nothing  amount- 
^ig  to  cruelty  had  beed  proved  against  the  husband,  and  under 
such  circumstanees  the  Ecclesiastical  Court  would  compel  the 
wife  to  return  home:  Nedd  v.  Nedd,{c)  Barlee  v.  Barke^i^d) 
Dysart  v.  Dy$art{t)  A  mere  solitary  act  of  violence  did  not 
conatitute  legal  cruelty ;  and  here  the  charge  of  violence  was  of 
tiie  weakest  possible  kind.  The  quarrel  of  the  husband  was  with 
the  wife's  fuooily,  and  not  with  the  wife.  His  letters,  it  must  be 
conceded,  were  indefensible,  though  written  under  considerable 
provocation. 

As  to  the  jurisdiction  of  the  Court,  the  case./;»  re  Tayhr^  and 
that  of  CaneUui  v.  OorsdUs^ig)  were  referred  to. 

The  Yice-Chancellgb. — ^This  is  a  case  in  which  the  husband 
and  wife  are  living  apart  from  each  other ;  the  husband  appear- 
ing to  wish,  and  the  wife  objecting  to,  a  re-union.  No  imputa- 
tion, (nothing  which  the  Court  can  call  imputation,)  is  made 
upon  her  beyond  this^ — ^that  she  has^  without  sufficient  cause,  as 
her  husband  says, — ^with  sufficient  cause,  as  ^he  says,  separated 
iierself  from  him.    That  she  clearly  is  legally  justified  in  living 

(a)  1  Hagg.  Con.  R  36.  ((Q  1  Add  301. 

(6)  11  Sim.  178.  (e)  1  Rob.  Eoa  R.  106. 

(e)  4  Hagg.  Eoo.  R.  263.  (^)  1  Dr.  A  War.  236. 
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apart  from  him,  it  would  be  imprudent  for  me,  upon  the  evideooe 
before  me  at  present,  to  saj ;  but,  if  she  is  not  so,  that  she  is  not 
without  exouse,  not  without  apology,  may,  I.  think,  safety  be 

stated,  The  statute  in  question  does  not,  as  a  conditioQ 
[*664]    *of  the  interference  of  the  Court,  require  that  the  wife 

should  have  obtained,  or  should  be  entitled  to  obtain,  a 
divorce  a  tnenaa  et  Aoro  ;  and  the  existenoo  of  cases  in  which  it 
may  be  right  for  the  Court  to  interfere  without  a  div<»ce,  musti 
I  apprehend,  be  considered  possible.  I  am  of  opinion,  that,  in 
the  present  case,  the  wife  ought  to  have  the  present  custody  of 
the  youngest  child,  a  daughter,  under  the  age  of  two  years,  but 
not  later  of  course  than  the  age  of  seven  years,  and  she  should 
have  access,  under  proper  regulations,  to  the  other  children.  I 
understand  that  Mrs.  Bartlett  has  two  brothers,  who,  with  her- 
iiielf,  are  willing  to  undertake  for  the  proper  care,  maintenance^ 
and  education  of  the  child  while  in  her  custody.  The  child  must 
not  be  removed  from  their  house  without  the  leave  of  the  Court* 
The  husband  must  be  allowed  access  to  the  child  at  convenient 
seasons,  in  a  manner  to  be  arranged. 

I  think  it  right  to  add,  that  to  whatever  observations  Mr. 
Bartlett's  conduct  may  be  open  in  case  he  shall  refuse  to  deliver 
the  youngest  boy  into  Mrs.  Bartlett's  custody,  the  Court  haviog 
the  power  of  removing  the  youngest  boy  into  her  custody,  does 
not  think  fit  to  exercise  that  power. 

On  a  subsequent  day,  an  order  was  pronounced,  which  em- 
bodied the  several  directions  contained  in  the  judgment 

Mr.  Bartlett  declined  to  give  up  the  youngest  boy. 
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♦Attobnky-General  V.  Glasgow  College.    ]*665] 

1846 :  July  14th,  15th,  24th. 

Testator  who  had  been  bom  in  Scotland,  and  educated  at  Glasgow  College,  bj  hia 
will  dated  in  1677,  and  made  while  he  was  resident  in  England,  gave  the  residue 
of  his  estate  to  trustees  for  the  maintenance  and  education,  at  the  Uniyerettj  of 
Oxford,  of  scholars  bom  and  educated  in  Scotland,  who  should  have  spent  a  certain 
time  aa  students  at  Glasgow  College:  and  he  declared  it  to  be  his  will  that  eveiy 
such  scholar  should,  upon  his  admission  at  Oxford,  execute  a  bond  conditioned  for 
payment  of  £500  to  the  college,  if  he  should  not  enter  into  holy  orders,  and  if 
he  should  accept  any  spiritual  promotion,  benefice,  or  other  preferment  in  England 
or  Wales;  it  being  the  testator's  will  that  every  such  scholar  should  return  Into 
Scotland,  there  to  be  preferred  or  advanced  as  his  capacity  should  deserve, 
but  in  no  case  to  oome  back  into  England,  nor  to  go  into  any  other  place,  but  only 
into  Scotland  for  his  preferment  The  testator  died  in  1679.  Glasgow  College 
was  Presbyterian  while  the  testator  was  a  student  there,  but  Episcopalian  at  the 
date  of  his  will  and  of  his  death.  In  1693  a  decree  was  made  by  Lord  Somers 
in  relation  to  this  charity,  whereby  it  was  declared  that  BaUic^  College  should  re- 
ceive the  testator's  exhibitioners  according  to  the  condition  of  his  will ;  and  diroo- 
tiona  were  given  as  to  the  number  of  students,  and  their  stipends,  Ac  In  1759 
this  decree  was  adopted  by  Lord  Keeper  Henley,  with  certain  variations  as  to 
increasing  the  number  of  exhibitioners,  and  the  stipends  of  each.  Under  these 
decrees,  students  had  been  admitted  for  many  years  at  Balliol  College  from 
Glasgow  College^  without  regard  to  their  destination  for  holy  orders.  Upon  an 
information,  filed  in  1845,  at  the  relation  of  certain  members  of  the  Episcopal 
Church  in  Scotland,  preyfhg  a  scheme  for  the  regulation  of  the  charity,  the  court 
directed  a  reference  to  the  master,  to  inquire  whether,  consistently  with  the  law 
of  Scotland,  the  scheme,  according  to  ^ioh  the  charity  was  administers^ 
oould  be  modified,  so  as  to  make  it  more  effiectually  conducive  to  the  supply  of  tho 
present  Episcopal  Church  of  Scotland,  with  fit  and  competent  clergymen,  who 
being  bom  in  Scotland  and  educated  at  Glasgow  and  Oxford,  should  exerdso  the 
clerical  ftinctions  in  Scotland.  The  court  also  declared,  that  in  administering  the 
chari^  in  the  mean  time,  Glasgow  College  ought  to  have  regard,  so  fiur  as  oon- 
veniently  might  be  in  the  present  state  of  tlie  Episcopal  Church  in  Scotland,  to 
the  circumstances  that  the  testator  ought  to  be  considered  as  having  been,  when 
he  made  his  will,  a  member  of  the  Established  Church  of  England  or  the  Established 
Chureh  of  Scotland,  and  therefore  an  Episcopalian  Protestant,  and  having,  by  the 
expression  "  holy  orders,"  meant  holy  orders  by  Bpisoopal  ordination. 

John  Snell,  formerly  of  Uffeton,  in  the  oounty  of  Warwick 
by  his  will,  dated  the  29th  day  of  December,  1677,  gave,  devised* 
and  bequeathed,  all  his  manor  and  lands  of  Uffeton,  charged  and 
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ebargeable  with  the  payment  of  his  debts,  and  two  several  an- 
nuities, and  all  other  his  lands,  tenements,  and  hereditaments 
whatsoever,  unto  his  wife  Johanna  Snell,  and  William  Bridgman, 
Benjamin  Cooper,  William  Hopkins,  and  Thomas  Newoomb, 
(whom  he  appointed  his  executors,)  their  heirs  and  assigns  for 
ever,  upon  trust,  for  the  performance  of  his  will.  And  the  tes- 
tator after  giving  several  pecuAiarj  legacies,  including  a  legacy 
ef  £50  for  the  repair  of  the  parish  church  of  UfiEeton,  proceeded 
to  declare  the  trusts  of  his  real  and  personal  estate  as  follows: 
"  And  my  iurther  will  and  mind  is,  and  I  do  hereby  desire, 
direct,  and  appoint,  that,  after  all  my  debts,  legacies,  annuities, 

and  rent-charges,  hereby  devised  and  appointed,  and  my 
[^666]     funeral  charges,  shall  be  *all  discharged,  satisfied,  and 

paid,  or  otherwise  sufficiently  secured  to  be  paid,  the 
said  Johanna  Snell,  William  Bridgman,  Benjamin  Cooper, 
William  Hopkins,  and  Thomas  Newcomb,  and  the  survivors 
and  survivor  of  them,  and  the  heirs,  executors,  and  administra- 
tors of  the  survivor  of  them,  shall  convey  and  settle  all  the  rest 
and  residue  of  my  estate  which  shall  then  remain  in  their  hands 
upon  five  or  more  persons  to  be  named  trustees  for  that  purpose, 
and  upon  their  heirs,  such  as  the  Yice-Chancellor  of  the  said 
University  of  Oxford,  the  Provost  of  Queen's  College,  the  Mas* 
ter  of  Balliol  College,  and  the  President  of  St^  John's  College 
in  the  same  university  for  the  time  being,  or  any  three  of  them, 
shall  nominate  and  appoint,  upon  trust,  that  the  profits  and 
product  thereof  may  be  employed  and  disposed  of,  for  the  main- 
tenance and  education  in  some  college  or  hall  in  that  university, 
to  be  appointed  by  the  said  Yice-Chancellor,  Provost,  Master, 
and  President  for  the  time  being,  or  any  three  of  them,  and  in 
such  proportion,  and  with  such  allowances,  and  in  such  manner, 
as  they  or  any  three  of  them,  shall  elect,  think  fit,  and  appoint, 
of  such  and  so  many  scholars,  bom  and  educated  in  Scotland, 
who  shall  each  of  them  have  spent  three  years,  and  two  at  the 
least,  at  the  College  of  Glasgow  in  that  kingdom,  or  one  year 
there,  and  two  at  the  least  in  some  other  college  in  that  kingdom, 
as  they  the  said  Yice-Chancellor,  Provost,  Master,  and  President 
for  the  time  being,  or  any  three  of  them,  shall  think  fit,  not 
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exceeding  the  number  of  twelve,  nor  being  under  the  number 
of  five,  at  any  one  time,  unless  the  revenue  and  profits  of  my 
estate,  for  the  purposes  aforesaid  hereby  devised,  by  the  discreet 
and  prudent  management  of  my  executors  and  trustees,  shall  in> 
crease  to  such  a  condition  as  may  bear  an  allowance  competent 
to  maintain  a  greater  number.  And  my  further  will  and  mind 
is,  that  every  such  scholar  and  scholars,  upon  each  of  their  ad« 
mission  to  such  college  or  hall  as  aforesaid,  shall  be  bound  and 
obliged  by  such  security  as  the  said  Yice-Chancellor, 
Provost,  Master,  and  President  for  the  time  being,  or    [*667] 

« 

any  three  of  them  shall  think  fit,  to  some  person  or  per- 
sons, to  be  by  them,  or  any  thite  of  them  thereunto  appointed, 
that  the  said  scholar  and  schoL'irs  shall  respectively  forfeit  and 
pay  to  that  college  or  hall,  whereof  or  wherein  he  or  they  shall 
be  respectively  admitted,  the  sum  'of  £600  apiece  of  lawful 
money  of  England,  if  he  shall  not  enter  into  holy  orders,  and  if 
be  or  they  shall,  at  any  time  after  such  his  or  their  entering  and 
admission,  take  or  accept  of  any  spiritual  promotion,  benefice, 
or  other  preferment  whatsoever  within  the  kingdom  of  England 
or  dominion  of  Wales ;  it  being  my  will  and  desire  that  eveiy 
such  scholar  so  to  be  admitted  shall  return  into  Scotland,  there 
to  be  preferred  or  advanced,  as  his  or  their  capacity  and  parts 
shall  deserve,  but  in  no  case  to  come  back  into  England,  nor  to 
go  into  any  other  place,  but  only  into  the  kingdom  of  Scotland 
for  his  or  their  preferment.  And  my  will  also  Ls,  that  none  of 
the  scholars  to  be  elected  and  admitted  as  aforesaid,  shall  take 
any  benefit  of  this  my  bequest,  above  the  space  of  ten  years,  or 
eleven  at  the  most ;  for,  after  that  time,  they  are,  and  it  is  my 
express  will  and  desire  that  they  shall  and  may  be  removed  into 
Scotland  as  aforesaid."  Then  followed  certain  directions  tor 
filling  up  vacancies  occasioned  by  the  death  or  removal  of  the 
scholars.  "  And  my  will  is,  that  all  such  scholars  as  shall  from 
time  to  time  be  elected  and  admitted,  shall,  before  their  admit- 
tance, be  recommended  by  the  Principal  of  the  said  College  of 
Glasgow,  the  Professor  of  Divinity,  Begents,  and  other  the  chief 
officers  of  the  said  college  for  the  time  being,  or  three  of  them 
at  the  leasty  whereof  the  Principal  for  the  time  being  to  be  on^ 
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by  their  letters  recommendatory  under  their  college  seal ;  and 
also,  that  every  such  scholar  as  aforesaid  to  be  elected,  shall 
come  as  a  probationer  to  such  college  or  hall  whereunto  he  shall 
be  appointied  as  aforesaid,  and  shall  there  continue  at  his  own 

charges  for  six  months  at  the  leasts  to  give  evidence  of 
[*668]    his  behavior,  learning,  and  abilities,  before  he  *sball  be 

admitted  to  receive  any  benefit  of  this  my  devise  and 
will ;  and  after  those  six  months  are  expired,  he  shall  be  allowed 
and  admitted,  or  disallowed,  according  to  the  discretion  of  the 
persons  before  appointed  for  that  purpose,  or  any  three  or  more 
of  them ;  and  to  every  such  scholar,  I  do  allow  and  appoint  £20 
a  year  for  the  first  three  years  after  his  admission,  and  JE30  a 
year  after  that  time,  to  be  paid  to  him  half-yearly  at  the  least; 
but,  if  my  estate  will  bear  a  greater  allowance  than  what  is 
herein  expressed,  I  desire  that  the  scholars  may  have  the  benefit 
of  it"  The  testator  then  gave  JCIO  yearly,  for  ever,  to  be  issuing 
and  paid  out  of  his  said  manor  and  lands  of  Uffeton  by  half- 
yearly  payments  to  the  Begistrar  of  the  University  for  the  time 
being,  or  unto  such  other  person  as  the  Governor  or  Principal 
of  such  college  or  hall  where  such  scholars  should  be  admitted 
by  the  Yice-Ghancellor  for  the  time  being  should  appoint,  as  a 
aalary  and  reward  for  the  making  of  the  bonds  or  indemnities, 
and  seeing  them  duly  executed,  with  a  direction,  that,  upon  any 
breach  of  any  covenants  or  conditions  mentioned  in  such  bonds 
or  indemnities,  he  or  they  should  sue  for  and  recover  the  money 
due  thereupon  ;  the  charges  of  such  suit  to  be  paid  out  of  the 
moneys  to  be  recovered,  and  the  remainder  of  the  moneys  so 
Teoovered,  after  the  charges  paid,  to  be  laid  out  upon  some  good 
security,  at  the  discretion  of  the  said  Yice-Chanoellor,  ^,  until 
it  should  amount  to  some  competent  sum  to  purchase  lands  of 
inheritance  for  an  increase  of  the  exhibition.  And  the  testator 
further  directed,  that,  upon  the  death  of  any  three  or  more  of  the 
trustees,  the  survivors  and  survivor  of  them,  or  their  beir^ 
should  convey  the  same  to  five  or  more  such  other  persons,  and 
their  heirs,  as  the  said  Vice-Ghancellor,  Provost,  Master,  and 
President^  for  the  time  being,  or  any  three  of  them,should  nomi* 
fiate  and  appoint^  upon  the   trosts  of  the  will.    The  testator 


CASES  IN  CHANCERY.  668 

T ■  ■-.  —  ...^  , 

1846. — Attorney-Generbl  v.  Glasgow  College. 

tbeD  gave  tbe  said  Yioe-Chancellor,  Provost,  Master,  and  Presi- 
dent for  the  time  being,  £5  yearly  forever,  to  be  issuing 
and  paid  oat  of  bis^said  manor  and  lands  of  Uffeton,  [^669] 
upon  Midsummer^day ;  upon  tbe  trusty  nevertbeless, 
tbat  tbey  and  tbe  tbree  senior  scholars  should  meet  on  that  day 
and  take  tbe  accounts,  and  inquire  into  tbe  right  management 
of  tbe  said  estate ;  and  tbe  £6  was  to  be  then  spent  upon  a  din- 
ner, tbat  day  to  bQ  provided  for  them,  in  such  college  or  hall. 
The  testator  also  willed  and  devised  to  five  of  tbe  choicest  and 
ablest  scholars  62.  apiece  yearly,  more  than  what  should  be  al- 
lowed to  tbe  rest  And  he  appointed  that  his  said  estate  should 
be  subject  and  liable  to  all  reasonable  charges. 

The  testator  after  some  slight  alterations  made  in  his  will  re- 
published  it  in  tiS79. 

The  testator,  who  was  a  native  of  Scotland,  had  been  a  stu- 
dent at  the  University  of  QIasgow  in  the  year  16ri8,  at  which 
time  the  Church  of  Scotland  was  Presbyterian.  At  the  time, 
however,  of  making  and  republishing  his  will  (which  be  did 
when  resident  in  England,)  and  of  bis  death,  which  took  place 
in  1679,  the  established  form  of  religion  in  Scotland  was  Epis* 
copal,  and  so  continued  until  tbe  Bevolution,  when  Presbytery 
was  permanently  re-established. 

In  Trinity  Term,  1690,  an  information  was  filed  at  tbe  relation 
of  the  persons  who  were  then  Yice-Chancellor  of  the  University 
of  Oxford,  Provost  of  Queen's,  Master  of  Balliol,  and  President 
of  St.  John's,  against  William  Guise  and  Porothy  his  wife,  who 
was  beiress-at-law  of  tbe  testator,  and  against  the  testator's  exe- 
cutors, suggesting  a  pretence  by  the  defendant,  William  Guk«, 
that  in  regard  Episcopacy  and  Prelacy  were  then  abated  in  Scot- 
land, and  a  Presbyterian  church  government  established,  the 
testator's  intentions  were  frustrated,  and  the  deyise  become  void, 
and  tbat  tbe  estate  had  reverted  to  Dorothy  Guise,  as  beiress-at- 
law  of  tbe  testator.  The  cause  came  on  for  hearing  before  the 
Lords  Oommissionersj  the  80th  May,  1692,  when  their  Lordships, 
by  their  decree  of  that  date,(a)  decknl  that  the  defenclant 

<a>See  AUonuififmmd  t.  CMm,  2  Vera.  266.  ■ 
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[*670]  *Dorothy,  the  heiress*at-law,  could  take  nothing,  nor 
ought  to  take  or  have  any  benefit  by  the  testators  will 
as  to  any  lands  devised  for  the  said  charity;  and  it  was  ordered 
and  decreed,  that  accounts  should  be  taken  of  the  testator's  per- 
sonal and  real  estate,  and  that,  after  the  same  should  have  been 
taken,  the  Court  would  give  such  directions  for  the  performance 
of  the  testator's  will  touching  the  said  charity  as  should  be 
just 

By  a  decretal  order,  made  by  Lord  Somers  upon  the  hearing 
of  the  same  cause  for  further  directions,  dated  the  23rd  June, 
169S,  it  was  ordered  that  the  defendants,  the  executors  in  trusty 
should  convey  over  all  the  estate  to  the  six  senior  Fellows  of 
Balliol  College,  subject^  however,  to  the  mortgages  and  annuities 
therein  referred  to,  and  the  costs  and  chaiges  of  that  suit,  and 
should  deliver  unto  them  all  the  deeds  and  writings  relating 
thereto ;  and  that  they,  with  the  approbation  of  the  master  of 
the  said  college,  should  leasOvOUt  the  said  estate  for  twenty-one 
years  under  the  annual  rent  of  £300,  discharged  of  all  taxes 
and  payments,  in  case  the  said  estate  should  yield  so  much.  And, 
after  certain  provisions  made  for  the  payment  of  the  anniiities 
given  by  the  will  and  of  certaii;!  mortgages,  it  was  ordered 
that  all  moneys  thereafter  recoverable  by  forfeiture  of  bonds,  and 
the  moneys  or  fines  to  be  paid  upon  the  renewal  of  the  leases, 
should  be  employed  to  the  benefit  and  advantage  of  the  testator's 
exhibitioners,  as  should  be  agreed  upon  by  the  said  master  of 
Balliol  College,  and  the  rest  of  the  trustees;  and  that  every 
scholar  so  to  be  elected  should  from  his  admission  receive  the 
entire  profits  of  his  place,  reserving  to  the  master  of  the  College, 
and  the  other  trustees,  the  power  of  disallowing  or  not  admitting 
him  after  six  months'  probation ;  but  such  scholars  were  not  to 
be  capable  of  the  said  charity,  unless  they  came  undei^aduates 
to  the  said  College ;  and  as  soon  as  the  estate  should  be  so  clear 
from  debts  as  to  amount  to  £100  per  annumj  payable  to  the  Col- 
lege, then  it  was  further  ordered  aod  decreed,  that  the 
[*671]  ^master  and  scholars  of  the  said  College  should  receive 
in  two  scholars  according  to  the  condition  of  the  said 
will,  according  to  the  manner  that  their  exhibitioners  reoeiye 
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their  money  in  the  said  College,,  and  should  allow  them  each 
£40  per  annum  for  eleven  years,  and  no  longer.  Then  followed 
provisions  for  increasing  the  nnmber  of  scholars,  if  the  rents  in- 
creased,  &o.  And,  after  five  or  more  scholars  should  be  chosen 
and  admitted,  it  was  further  ordered  that  £10  per  annum  should 
be  paid  to  the  then  registrar  of  University  during  his  life,  ac- 
cording to  the  said  will ;  but  after  his  death,  in  case  there  should 
be  no  occasion  to  take  bonds  or  securities,  the  said  £10  per  annum 
was  not  to  be  paid  to  any  other  registrar  without  further  direc- 
tion of  this  Court.  And  it  was  further  ordered,  that,  out  of  the 
remainder  of  the  rents  of  the  estate,  there  should  be  allowed 
£10  per  annum  to  the  master  of  Balliol  College  for  his  own  care 
and  government  of  the  said  scholars,  and  that  the  overplus 
should  accrue  to  Balliol  CoUege,  aft;er  the  payments  aforesaid 
discharged,  in  consideration  of  those  privileges  of  the  library, 
and  otherwise,  which  the  said  scholars  were  to  enjoy  in  the  said 
College ;  and  the  said  College  was  to  make  up  their  accounts  as 
aforesaid  to  the  trustees  every  Midsummer-day,  and  provide  a 
dinner  yearly  ibr  them  at  that  time,  not  exceeding  the'  charge 
of  £6 :  and  in  case  the  master  of  Glasgow  College  should  not, 
within  six  months  after  the  receiving  of  notice  from  Balliol  Col- 
lege, send  scholars,  natives  of  Scotland,  to  fill  up  the  vacancies 
in  the  said  Balliol  CoU^e,  then  the  said  College  were  at  liberty 
to  choose  any  other  persons,  natives  of  Scotland,  ^ith  the  appro- 
bation of  the  trustees,  or  any  three  of  them,  whereof  the  mas- 
ter was  t6  be  one,  to  receive  the  benefit  of  the  said  charity.  Then 
followed  certain  provisions  for  the  costs  of  the  suit  And  the 
decree  was  to  be  subject  to  such  alteration  and  disposition  as  this 
Court  should  from  time  to  time  alter  or  make,  upon  due  appli- 
cation made  for  that  purpose  by  any  person  concerned,  for  the 
better  and  more  effectual  execution  of  the  said  trust,  as 
♦near  as  could  be  to  the  said  testator's  will  and  inten-  [*672] 
tions. 

In  pursuance  of  the  last-mentioned  6rder,  the  manor  of  Uflfeton 
imd  the  other  lands  devised  by  the  testator  were,  by  indenturea 
of  lease  and  release,  dated  the  19th  and  20th  December,  1688, 
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conveyed  to  the  then  six  senior  Fellows  of  Balliol  Collie,  their 
heii:s  and  assigns^  upon  the  trusts  declared  in  such  order.      ^ 

In  Trinity  Term,  17S8,  an  information  was  filed,  at  the  rela- 
tion of  the  Principal  and  several  of  the  professorj  of  Glasgow 
College^  against  the  master,  scholars,  and  six  senior  FeUows  of 
Balliol  College,  the  Vice-Chancellor  of  the  University  of  Oxford, 
the  Provost  of  Queen's,  the  President  of  St  John's,  and  others ; 
and  by  the  decree  of  Lord  Edrdtvick^a)  in  that  cause,  dated  the 
10th  December,  1744,  it  was  ordered  that  the  relators,  r.nd  the 
defendants,  the  master  and  scholars  of  Balliol  College,  the  Vice- 
Chancellor  of  the  University  of  Oxford,  the  Provost  of  Queen's 
College,  the  President  of  St.  John's  College,  and  the  master  of 
Balliol  College,  ibr  the  time  being,  should  lay  before  the  Master 
to  whom  that  cause  stood  referred,  a  scheme  or  schemes  for  th^ 
better  establishment  and  regulation  of  the  charity,  and  carrying 
the  same  into  execution  for  the  future,  as  near  to  the  will  and 
intention  of  the  testator  as  the  alteration  of  circumstances,  since 
the  making  of  the  will  would  admit^  and  also  for  the  making  of 
leases  of  the  charity  estate  for  the  future. 

By  a  decretal  order,  dated  the  23rd  March,  1759,  and  made 
by  Lord  Keeper  Henley  on  the  hearing  of  the  last-mentioned 
cause  for  further  directions  on  the  Master's  repoii;,  after  reciting 
that  the  Court  did  not  approve  of  certain  schemes  that  had  been 
laid  before  the  Master,  and  after  certain  directions  given  for  the 
better  regulation  of  the  charity,  it  was  ordered  that  a  steward 
should  be  appointed  by'  the  trustees  for  the  receipt  of 
[*673]  the  rents  of  the  ^charity,  and  that  such  steward  was  to 
send  annually  acopy  of  the  rentalof  the  charity  estate  and 
an  account  of  the  money  received  by  him  and  paid  out  of  the  rents 
and  profits  thereof^  to  the.College  of  Glasgow ;  and  such  steward 
was  to  be  at  liberty  to  retain  thereout  his  said  salary,  but  such 
salary  was  not  to  be  increased  without  leave  of  this  Court ;  and 
such  steward  was  to  pay  out  of  such  rents  and  profits  the  sum 
of  JBIO  a  year  to  the  master  of  Balliol  College  for  his  care  and 
government  of  the  said  scholars^  and  the  sum  of  X20  yearly  to 

(a)  See  Athmey^^enena  r.  BaUwi  OoUege^  9  Mod.  40Y. 
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the  master  and  aoholars  of  BaUiol  College,  in  consideration'  of 
the  privileges  of  the  library,  and  otherwise,  which  tlie  acbolans 
were  to  enjoy  in  the  said  College  in  lieu  of  the  overplus  given  to  « 
the  said  College  by  the  former  decree ;  and  also  the  sum  of  £5, 
for  providing  a  dinner  at  the  time  of  making  up  the  said  accounts, 
according  to  the  directions  of  the  said  former  decree.  Arid  ii 
was  ordered  that  such  steward  should  pay  the  remainder  of  the 
rents  and  profits  of  the  said  estate,  after  payment  of  the  several 
sums  before  mentioned,  to  Ijbe  master-  and  scholars  of  Balliol 
College,  to  be  applied  by  them  for  the  maintenance  and  educa- 
tion of  scholars  at  the  rate  of  £70  per  annum  to  five  of  the 
ablest  of  such  scholars,  and  £66  per  annum  to  the  other  or  others, 
or  so  &r  as  such  remainder  of  the  rents  and  profits  would  ex- 
tend. And  it  was  ordered,  that  the  surplus  of  the  said  rents  and 
profits  (if  any)  should  be  preserved  for  the  benefit  of  the  said 
charity,  and  from  time  to  time,  when  the  same  should  amount 
to  the  sum  of  £100,  should  be  laid  out  in  the  name  and  with  the 
privity  of  the  Accountant-Qeneral  of  this  Court  in  the  purchase 
of  £3  per  cent.  Bank  Annuities,  in  trust  in  this  cause,  &c.,  with 
liberty  for  any  of  the  parties  to  apply  to  this  Court  particu- 
larly, for  directions  to  have  a  nomination  of  one  or  more  exhibi- 
tioners, when  there  should  be  a  fund  sufficient  for  that  purpose; 
and  all  the  exhibitioners  for  the  future  were  to  be  allowed  their 
several  exhibitions,  without  any  deductions  for  or  on 
account  of  absence,  when  *leav6  for  such  absence  should  [*674] 
have  been  obtained  from  the  master  of  such  College. 
And  it  was  ordered,  that  notice  of  any  vacancy  of  the  said  scho- 
lars should  be  forthwith  given  to  the  College  of  Glasgow,  and  if 
they  should  neglect  mdsing  a  nomination  to  such  vacancy 
within  six  months  after  such  vacancy  should  be  noUfied  to  them, 
according  to  the  said  will  and  decree,  then  the  right  of  electing 
to  such  vacancy  was  to  go  and  be  exercised  according  to  the 
said  decree;  and  the  exhibitioner  succeeding  to  such  vacancy 
was  to  be  paid  his  exhibition  from  the  time  of  such  vacancy 
happening.  And  it  was  ordered,  that  the  said  former  decree 
should  be  observed  in  all  such  matters  wherein  it  was  not  there- 
by varied. 
Vol.  n.  80 
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By  an  order  in  the  last-mentioned  cau^e,  dated  in  1777,  two 
more  scholars  were  added  to  the  charity. 

By  a'  subsequent  order,  dated  in  1795,  two  more  scholars  were 
added,  and  the  exhibitions  fixed  at  £70  per  annum,  but  were  to 
cease  after  ten  years. 

By  a  further  order  of  March,  1810,  the  exhibitions  were 
farther  increased,  and  the  several  allowances  and  salaries  at- 
tached 4o  the  charity  were  increased  in  proportion. 

Under  a  subsequent  order,  new  trustees  were  appointed. 

The  present  information,  filed  at'the  relation  of  Lord  Medwyn 
and  James  Bobert  Hope,  (members  of  the  Episcopal  Church  in 
Scotland,)  against  the  Principal,  the  Professors,  th&Begents,  and 
Chief  Officers  of  G-lasgow  College,  the  Master  and  Fellows  of 
Balliol  College,  and  the  trustees  of  the  charity,  alleged,  that,  ac- 
cording to  the  present  constitution  of  the  said  charitable  founda- 
tion, the  number  of  the  exhibitioners  therein  is  ten,  and  that 
such  exhibitioners  are  nominated  or  chosen  by  the  said  Principal, 
Professors,  Begents,  and  chief  officers  of  Glasgow  Collie,  and 
recommended  by  them  under  their  common  seal  to  the  said. 
Master  and  Fellows  of  Balliol  College,  and  that  each  of  suck  ex- 
hibitioners receives  out  of  the  funds  of  the  said  charity  an 
[*676]  annual  stipend  or  salary  of  188/.  Qs.  8(2.,  and  is  ^entitled, 
whether  he  shall  enter  into  holy  orders  or  not^  to  retain 
his  exhibition  for  the  full  space  or  term  of  ten  years,  unles  he 
shall  in  the  meantime  forfeit  the  same  by  marriage,  or  the  ac- 
ceptance of  any  ecclesiastical  preferment  in  England  or  Wale% 
or  the  acceptance  of  any  office  in  the  army  or  navy.  That,  under 
these  circumstances,  the  exhibitions  may,  and  frequently  are, 
held  and  enjoyed  for  the  full  term  of  ten  years  by  laymen  who 
have  no  intention  of  ever  taking  holy  orders,  and  who  are,  in 
fitct,  engaged  in  secular  employments  and  professions  other  than 
the  army  or  navy ;  and  that  such  an  application  of  the  funds  of 
the  charity  is  wholly  inconsistent  with  the  will  and  the  intention 
of  the  founder,  who  by  his  will  expressly  provided  that  all  the 
said  exhibitioners  or  scholars  should  become  bound  in  a  penalty 
of  £600  to  enter  into  holy  orders,  as  well  as  not  to  accept  any 
spiritual  promotion  or  preferment  in  England  or  Wales.    That 
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*  the  object  of  the  founder  of  the  charity  to  b^  collected  from  his 
said  will  was,  to  provide  by  means  of  the  said  charity  a  supply 
of  clergymen  educated  at  Oxford,  and  canonically  ordained,  to 
officiate  within  Scotland.  That  in  so  providing  for  the  educa* 
tion  of  such  clergylnen  at  Oxford,  where  they  would  necessarily 
be  brought  up  in  the  doctrine  and  discipline  of  the  Church  of 
England,  the  founder  manifested  an  intention  to  promote  the 
dissemination  of  such  doctrine  and  discipline  in  Scotland,  and  to 
favor  the  predominance  of  those  principles  by  which  the  Epis- 
copal  Church  there  was  distinguished  from  the  Presbyterian  op- 
ponents of  it  As  evidence  of  this,  the  information  charged,  that, 
although  by  certain  acts  of  the  Scottish  Parliament  passed  iu 
the  year  1662,  the  order  of  bishops  was  restored  and  re-es- 
tablished in  the  government  of  the  Church,  a  considerable  body 
of  the  J^resbyterians  in  Scotland  continued  during  the  whole 
period  between  the  years  1662  and  1668  to  refuse  submission  to 
episcopal  authority, — a  refusal  which  at  the  date  of  the  will  had 
given  rise  to  great  dissensions,  and  shortly  before  the  re- 
publication thereof  had  ^caused  an  open  rebellion;  and  [*676] 
that  the  Episcopal  form  of  Church  government,  and 
other  the  principles  resisted  by  the  Presbyterians  being  common 
to  the  Churches  of  England  and  Scotland,  whatever  tended  to 
disseminate  the  doctrine  and  discipline  of  the  Church  of  England 
in  Scotland  tended  likewise  to  secure  the  predominance  of  such 
principles  there.  That  regard  being  had  to  the  present  state  and 
condition  of  the  Protestant  Episcopal  Church  in  Scotland,  and 
to  the  circumstances  in  the  will  mentioned  or  referred  to,  the 
trusts  of  the  will  might  and  ought  to  be  carried  into  execution 
in  a  manner  far  more  effectual,  and  in  accordance  with  the  testa- 
tor's intentions,  than  that  wherein  the  same  have  hitherto  been 
performed. 

The  information  then,  at  length,  referred  to  the  suppression  of 
the  Episcopacy  in  Scotland,  its  restoration  for  a  time,  and  its 
final  abolition,  and  then  to  the  stat.  82  Qeo.  S,  c.'68,  in  titled, 
"  An  Act  for  granting  relief  to  pastors,  ministers,  and  lay  per- 
sons  of  the  Episcopal  Communion  in  Scotland,"  and  to  the  stat 
4  Yict  c.  88,  intitled,  "An  Act  to  make  certain  provisions  and 
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regulations,  in  respect  to  the  exercise  within  England  and  Ire- 
land of  their  office  by  the  bishops  and  clergy  of  the  Protestant 
Episcopal  Church  in  Scotland,"  &c. ;  whereby  the  bishops  and 
priests  of  the  Protestant  Episcopal  Church  in  Scotland  were,  un* 
der  certain  limitations,  enabled  to  perform  Divine  Service,  and 
to  preach  and  administer  Sacraments  according  to  the  rites  of 
the  United  Church  of  England  and  Ireland  in  churches  and  cha- 
pels in  England  and  Ireland,  where  the  Liturgy  of  the  United 
Church  of  England  and  Ireland  is  used.    It  then  charged,  that, 
under  the  circumstances  aforesaid,  the  Protestant  Episcopal 
Church  in  Scotland  is  now  recognized  by  the  state ;  that  it  con* 
sists  of  six  bishops,  having  certain  districts,  and  several  priests 
and  deacons ;  that  the  number  of  chapels  in  communion  with  the 
Episcopal  Church  has  increased,  and  is  increasing,  and  that  many 
persons  of  Scotland  are  educated  with  a  view  to  the 
[^677]    ministry  in  the  same,  and  *there  would  be  no  lack  of 
candidates  for  exhibitions  if  the  charity  were  applied  to 
the  purpose  of  their  education.    That  the  Protestant  Episcopal 
Church  in  Scotland  is  the  same  ecclesiastical  body  as  has  existed 
since  the  date  of  the  will ;  that  it  has  continued  to  the  present 
time  by  means  of  an  unbroken  succession  of  bishops;  and  that, 
as  the  same  now  exists,  it  is  in  full  communion  with  the  Church 
of  England,  having  adopted  the  Liturgy  and  also  the  Thirty- 
nine  Articles.* 

The  infonnation  prayed  a  reference  to  the  Master,  to  settle  and 
approve  (subject  to  the  rights  and  interests  of  the  present  holders 
of  exhibitions)  a  proper  teheme  for  the  better  regulation  and 
management  of  the  charity  for  the  future,  Aad  more  efiEectual 
execution  of  the  trusts  of  the  will,  as  nearly  in  accordance  with 
the  intentions  of  the  testator  as  the  alteration  in  circumstances 
since  the  date  of  the  will,  and  the  present  state  and  condition  of 
the  Protestant  Episcopal  Church  in  Scotland  would  permit 

The  defendants,  the  Principal,  &a  of  Glasgow  Coli^e,  by 
their  answer,  after  mentioning  the  abolition  of  Popery,  and  the 
establishmen't  of  the  Protestant  religion  in  a  Presbyterian  form 
in  Scotland  in  1567,  when  a  certam  confession  of  faith  was 
adopted  as  that  of  the  National  Church,  and,  after  stating  tha^ 
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in  1812,  Presbytery  gave  way  to  fipisoopacy,  (which,  however, 
ihey  alleged  did  not  differ  materially  from  Presbytery  in  faith 
and  doctrine ;)  that,  in  1688,  Presbytery  again  prevaileci,  (adopt- 
ing soon  afterwards  the  Westminster  C!onfes8ion  of  Faith  ;)  and 
thaty  in  1662,  the  said .  Episcopal  Church  was  re-established  as 
the  National  Church,  and  remained  so  until  the  Bevolutioni 
when  it  was  abolished,  alleged  as  follows : — 

That,  during  the  period  which  intervened  between  the  year 
1662  and  the  Revolution,  and  while  the  said  Episcopal  Church 
was  so  as  aforesaid  the  established  Church  in  Scotland,  the  seve- 
ral universities  and  colleges  of  that  kingdom,  that  is 
to  say,  of  St  Andrew's  Glasgow,  Aberdeen,  *and  Edin-  [*678} 
burgh,  which  were  then,  as  they  have  ever  since  contin- 
ued to  be,  and  now  are,  corporate  institutions  for  the  education 
of  youth  in  sacred  and  profane  learning,  were  placed  by  the  laws 
of  that  realm  in'  immediate  connection  with  the  said  Episcopal 
Church,  and  acknowledged  the  doctrines  and  authority  thereof 
and  that  the  Principals,  Professors,  Begents,  and  others  bearing 
office  in  the  said  institutions  were,  and  by  law  were  then  required 
to  be,  persons  who  conformed  to  or  were  in  communion  with  the 
said  Episcopal  Church,  and  professed  their  adherence  to  the 
standards  of  its  faith  and  doctrine.  That,  at  or  shortly  after  the 
time  when  the  said  Episcopal  church  so  as  aforesaid  ceased  to  be 
the  National  Church  in  Scotland,  and  the  said  Presbyterian 
Church  was  established  as  such  in  its  stead,  the  said  several  uni- 
versities and  colleges  were  dissevered  from  the  said  Episcopal 
Church,  and  were,  by  divers  acts  of  the  Scottish  Parliament,  and 
more  especially  by  an  act  of  Parliament  passed  in  the  second 
session  of  the  reign  of  King  William  and  Queen  Mary,  intitled, 
''An  Act  for  Visitation  of  Universities,  Colleges,  and  Schools," 
and  another  act  passed  in  the  fourth  session  of  the  reign  of 
Queen  Anne,  and  intitled, ''  An  Act  for  securing  the  Protestant 
Beligion  and  Presbyterian  Church  government,"  placed  in  direct 
connexion  with,  and  under  the  jurisdiction  of  the  said  National 
Presbyterian  Church,  and  i^ecognized  and  adopted  by  law  as 
Presbyterian  institutions  for  public  education,  and  the  Princi-* 
pal%  Pfofesaors^  fi^ents^  and  others  bearing  office  (but  not  Stu- 
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dents  or  Pupils)  in  the  6aid  several  universities  and  colleges  were 
thenceforward  requhred  to  be  persons  in  communion  with  the 
said  Presbyterian  Church,  and  profes&ing  to  believe  in  and  ad- 
here to  the  standards  of  its  faith  and  doctrine,  and  who  should 
as.  evidence  thereof,,  on  their  admissi6n  to  office,  sign  and  sub- 
scribe the  aforesaid  Westminster  Confession  of  Faith.  That  the 
constitution  of  the  said  several  universities  and  colleges  as  cor- 

porate  bodies  connected  with  and  under  the  jurisdiction 
[*679]    *of  the  said  National  Presbyterian  Church,  and  their 

rights  and  privileges  as  National  and  Presbytman  in- 
stitutions,  were  solemnly  recognized  and  guaranteed  by  the 
aforesaid  articles  of  union,  as  well  as  by  the  said  act  of  Parlia- 
ment for  the  union  of  the  kingdoms  of  England  and  Scotland. 
That  ever  since  the  Revolution  the  said  several  universities  and 
colleges  of  Scotland,  and  particularly  the  ITniversity  and  College 
of  G-lasgow,  have  continued  to  be  and  now  are  essentially  Pres- 
byterian institutions,  placed  in  immediate  connexion  with  the 
National  Presbyterian  Church,  and  the  Principals,  Professors, 
Begents,  and  others  holding  office  therein  have  been  and  are  (by 
law)  required  to  be  professing  members  of  the  Presbyterian 
Church,  and  as  such  to  subscribe  to  the  last-mentioned  confes- 
sion of  faith  upon  being  admitted  to  office.  That  the  Episcopal 
Church,  which  was  so  as  aforesaid,  the  Established  Church  in 
Scotland  during  the  period  which  intervened  between  the  said 
year  1662  and  the  Bevolution,  and  the  respective  times  when  the 
said  testator,  John  Snell,  made  his  will,  and  when  he  died  wias  a 
Protestant  Church,  the  government  whereof  was  vested  in  Arch- 
bishops and  Bishops,  and  the  clergy  whereof  as  the  defendants 
believe,  derived  or  deduced  their  ordination  through  a  succes- 
sion  of  Protestant  Bishops  in  Scotland,  from  those  who  had  held 
the  office  of  Bishops  in  the  Church  of  Borne  prior  to  the  Befor- 
mation  in  that  kingdom.  That  during  the  period  aforesaid  the 
said  Scottish  Episcopal  Church  was  a  religious  body  or  commu« 
pion'  entirely  distinct  from  and  independent  of  the  Established 
Church  of  England ;  and  that  it  diffisred  therefrpm,  in  divers  im- 
portant particulars,  as  well  in  respect  of  its  ceremonial  and  its 
doctrines  and  articles  of  &ith,  as  of  its  intSsrnal  discipline  andi 
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governtnent :  and  in  particular  the  defendants  believe  tbat  the 
said  Scottish  Episcopal  Church  administered  the  Holy  Sacra- 
ments in  an  acceptation  and  manner  extremely  different 
from  those  which  were  *known  to  and  approved  by  [*^680] 
the  said  Established  Church  of  England ;  and  further, 
that  the  said  Church  never  in  any  manner  acknowledged  as  the 
standard  of  its  doctrines  the  Thirty-nine  Articles,  and  did  not 
use  any  regular  Liturgy  or  authorized  forms  of  prayer  for  pub- 
lic worship,  and  never  adopted  or  introduced  into  its  religious 
service  the  Book  of  Common  Prayer;' on  the  contrary,  the 
defendants  believe  that  the  first-mentioned  confession  of  faith, 
which  was  drawn  up  and  adopted  by  the  Protestant  Church  in 
Scotland  upon  or  shortly  ailer  the  Beformation  in  that  kingdom, 
and  was  ratified  by  an  act  of  Parliament  of  the  year  1567,  was, 
during  tfae^  period  aforesaid,  the  only  standard  of  the  faith  and 
doctrines  of  the  said  Scottish  Episcopal  Church.  That^  although 
the  last  mentioned  church  was  an  Episcopal  Church,  and  governed 
by  Archbishops  and  Bishops,  the  same  nevertheless  ^as,  in  re- 
spect of  its  discipline,  subject  to  the  authority  and  control  not 
only  of  Kirk  Sessions,  (in  like  manner  as  the  said  Pi^byterian 
Church,)  but  also,  of  Presbyteries,  (which  were  composed  of  the 
clergy  within  certain  specified  districts,  and  of  which  some  ex- 
perienced dei^man  nominated  by  the  Bishop  was  Moderator,) 
as  well  as  of  Diocesan,  Synods,  in  which  the  Bishop  of  the  dio- 
cese in  .person  or  his  representative  presided ;  and  that  the  Su*» 
preme  Ecclesiasttcal  Court  and  governing  body  of  the  said 
Church  was  a  National  Synod  or  (General  Assembly,  which  was 
convened  and  held  by  the  permission  of  the  kingi  and  presided 
over  by  His  Majesty  in  person,  or  his  High  Commissioner.  That, 
during  the  before-mentioned  period,  no  connexion  subsisted,, 
either  by  law  or  usage,  between  the  said  Episcopal  Church  and 
the  Church  of  England.  That,  according  to  the  defendants  be- 
lief the  only  material  diflference  between  the  said  Episcopal 
Church  as  the  same  subsisted  in  Scotland  prior  to  the  Bevolu- 
tion,  and  the  said  Presbyterian  Church  which  was  thereupon, 
substituted  in  its  stead,  consisted  in  the  former  being 
uuder  the  ^government  of  Bishops ;  the  ritual  and  form    [*681] 
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of  worsbip,  bb  well  as  the  faith  and  doctrines  of  both  the  said 
Churches  being,  in  all  essential  respects,  the  same. 

The  defendants  then,  after  alleging  that  the  testator  was  born 
in  Ayrshire,  and  that  he  was  educated  in  Olae^w  Unitrersitj, 
under  Professor  James  Dalrjmple,  afterwards  Lord  Stair,  (a 
sealous  Presbyterian,)  stated,  that^  in  1661,  when  the  Univerai* 
ty  was  Presbyterian,  he  presented  a  copy  of  Walton's  Polyglot 
Bible  to  the  University  Library,  and  at  the  same  time  wrote  a 
letter  to  the  Principal^  Mr.  Robert  Baillie,  (who,  as  the  defen* 
dants  alleged,  was  known  in  history  as  an  eminent  and  zealous 
Presbyterian  divine,  and  as  having  joined  in  preparing  the 
« Westminster  Confession  of  faith,'')  showing  his  great  attach* 
ment  to  the  University.  The  letter,  which  was  produced  in 
Court  at  the  hearing,  contained  this  passage: — ^'Mj  education 
in  that  place  (the  University  of  Glasgow,)  under  the  tutelage  of 
the  truly  honorable  and  eminent  Sir  James  Dalryrople,  obliges 
me,  in  gratitude,  to  wish  you  prosperity ;  that,  as  your  religion 
and  great  learning,  so  also  yout  loyalty  may  make  you  &mouSy 
to  succeeding  generations ;  and  truly  I  do  think  it  my  duty  to 
offer  my  small  mite  to  promote  the  same,  humbly  beseeching  you 
and  the  rest  of  your  brethren,  the  members  of  that  honorable 
society,  to  accept  of  this  as  the  first  fruits  of  my  affection  to 
you." 

The  defendants  then  stated  their  belief  that  a  principal  object 
which  the  testator  had  in  view  in  founding  the  said  charitable 
endowment  was  to  confer  a  substantial  benefit  on  the  College  of 
Glasgow,  as  a  testimony  of  his  affection  and  gratitude  to  that  in- 
stitution, by  giving  to  young  Scotchmen  who  had  been,  or  should 
be,  scholars  there,  the  privilege  of  being  appointed  to  exhibitions 
for  their  support  and  maintenance  during  the  further  prosecution 
of  their  studies  at  the  University  of  Oxford,  and  by  vesting  the 
patronage  or  right  of  nomination  to  such  exhibitions  in  the  Prin- 
cipal,  Professors,  and  Begents  of  the  said  College  of 
[*682]  Glasgow.  ^That,  judging  from  the  language  of  his  said 
will,  it  might  have  been,  and  probably  was,  a  fhrther 
object  of  the  testator  to  benefit  the  National  Church  of  Scotland, 
by  providing  for  it  a  supply  of  clergymen,  natives  of  Scotland, 
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who,  after  receiving  their  preliminary  edacatioa  at  the  College, 
of  Glasgow^  should  have  enjoyed  the  advantage  of  completing 
their  academical  studies  at  Oxfords*  The  defendants,-  however, 
submitted  that  their  was  no.  reason  to  believe  that,  in  making 
the  said  endowment,  the  testator  had  i^y  special  regard  for  the 
said  Scottish  Episcopal  Church,  or  any  special  desire  to  promote 
the  advancement  or  spiritual  interests  thereof,  save  in  sq  &r  and 
so  long  as  the  said  church  was  and  continued  to  be  the  national  uui. 
established  church  of  his  native  country. 

The  defendants  then,  after  stating  that  the  national  religion  of 
Scotland  having  .ceased  to  be  Episcopalian,  and  become  Presby- 
terian, an  exact  and  literal  compliance  with  the  directions  of  the 
will  became  practicable,  alleged  that  the  information  of  1690  was 
filed  upon  that  ground,  and  that  the  effect  of  the  decretal  order 
of  1698  was,  that  the  said  exhibitious  or  scholarships  at  Baliol 
College  should  be  established  for  the  benefit  of  natives  ef  Scot- 
land who  had  previously  studied  at  the  College  of  Glasgow ;  but 
that,  so  &r  as  it  was  proposed  by  such  churity  to.  provide  a  sup- 
ply  of  clergy  for  the  National  Church  of  Scotland^  such  object^ 
having  become  impracticable,  should  be  abandoned ;  and  that 
the  said  exhibitioners  or  scholais  should  not  be  bounds  as  in  the 
will  required,  to  take  orders  or  to  return  into  Scotland  for  their 
prefennent ;  and  the  defendants  expressed  their  belief  that  the 
effect  of  this  decretal  order  had  not  been  affected  by  any  subset 
quent  information,  decree,  or  order. 

The  defendants  then,  after  adverting  to  the  various  statutes  of 
Qeo.  2,  Gteo.  3,  and  Yict,  mentioned  in  the  information,  stated 
that  they  were  advised  and  believed  that  the  effect  of  those  sta- 
tutes was  in  no  manner  to  re-establish  prelacy  or  an 
Episcopal  Church  as  the  National  Church  of  ^Scotland,  [*68&] 
but  only  to  remove  certain  pains  and  penalties  to  which 
the  members  and  frequenters  of  the  Episcopal  Church  in .  Scot- 
land were  then  or  theretofore  subject. 

They  then  averred  as  follows : — *'  That  the  said  Presbyterian 
Church  is  How  the  National  Church  of  Scotland  by  law  estab- 
lished, and  that  prelacy  or  the  Episcopal  Church  in  thai  kingdom 
is  merely  a  body  or  sect  of  .dissenters,  and  in.  nowise,  recognissed 
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or  acknowledged  by  law,  bat  simpj^j  tderated,  lb  ibe  extent  of 
the  members  or  frequenters  thereof  being  placed  on  the  same 
£30ting  with  Boman  Gatholioe  and  other  persons  dissenting  from 
the*  Established  Church  in  Scotland^  and  relieved  from  the  pains 
and  penalties  to  which  before  the  passing  of  the  said  last  men- 
tioned acts  of  Parliament  they  were  subject  and  liable.  That 
there  is  now  in  Scotland  a  religious  sect  or  body  of  persons  di8> 
senting  from  the  Established  Presbyterian  Church,  who  call 
themselves  the  Protestant  Episcopal  Chureh  in  Scotland,  and 
who  are  tolerated  in  that  kingdom  in  like  manner  as  any  other 
body  of  dissenters  th^re,  but  are  not  in  any  manner  recognized 
by  the  State  as  a  National  or  Established  Church ;  but^  on  the 
contrary,  these  defendants  say  that  the  membt^rs  of  the  said  reli- 
gious sect  or  body  stand  in  the  same  position  in  Scotland,  with 
reference  to  the  Established  Church  of  that  kingdom,  as  the  con- 
gregations of  the  said  Scotch  Presbyterian  Church  do  in  En^and 
with  reference  to  the  Established  Church  of  England  That  the 
said  religions  sect  or  body  consists,  as  the  defendants  believe,  of 
six  persons,  who  take  to  themsdves  the  title  of  Bishope^  but  who 
have  no  legal  right  to  such  title,  and  are  not  in  any  matter  nom- 
inated, recognized,  or  paid  by  the  State  as  bishopS|  and  also  of  a 
considerable  number  of  persons  who  assume  the  titles  of  Priests 
and  Deacons,  and  officiate  as  ministers  or  pastors  of  congregations 
of  dissenters  professing  to  belong  to  Ihe  Episcopal  Communion, 
as  well  as  of  a  body  of  laity  who  form  such  coogr^ation;  and 

that  the  said  persons  ^  calling  themselves  bishops  as 
[*684]    aforesaid  profess  to  ^exercise  EpiscojMil  functions  on  or 

over  certain,  though  the^  defendants  cannot  say  what, 
particular  districts,  and  save  as  aforesaid  the  defendants  deny 
that  what  i9  in  the  said  information  terined  the  Protestant  Epis- 
copal Church  in  Sooiknd  is  now  recognized  by  the  state." 

The  defendants  then,  after  admitting  that  the  chapels  in  com- 
munion with  the  said  Episcopal  Church  had  increased ;  and  that 
the  congregations  thereof,  but  not  the  chapeb  themselves,  (there 
being  no.  endowments,)  afforded  a  means  of  maintenance  to  a 
considerable  number  of  persons  calling  themselves  clergymen  of 
that  Church ;  and  that  some,  but  not  many,  of  the  natives  of 
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Scotland  were  educated  with  a  view  of  eatering  into  I10I7  oideni 
and  officiating  as  ministers  of  such  congregations,  averred  as  fol* 
lows :  *^  That,  although  what  is  in  the  said  infoimation  improp- 
erly called  the  Protestant  Episcopal  Church  in  Scotland  is  not  in 
communion  with  the  Established  Ohurch  of  England,  and  the 
Bishops  of  the  said  Church  of  England  do  not^  as  the  defendants 
believe,  recognize  ordination  conferred  by  the  persons  assuming 
to  themselves  the  functions  and  title  of  bishops  of  the  said  Epis* 
copal  Church  in  Scotland,  nevertheless,  the  said  last^mentioQed 
Ohurch  has  in  later  times  gradually  become  more  and  more  closely 
aasimilated,  both  in  its  doctrines  and  ceremonials,  to  the  said 
Established  Church  of  England,  and  more  especially  by  the  in* 
troduction  in  its  public  worship  of  nearly  the  same  liturgy  and 
Book  of  Common  Prayer,  and  the  adoption  of  the  same  articles 
of  religion  as  the  standard  of  its  faith  and  doctrine,  insomuch 
that  the  said  two  churches,  though  not  identical,  or,  so  far  as  the 
defendants  know  or  believe,  in  communion  with  each  other,  are 
now,  as  respects  their  doctrines,  ceremonial,  and  discipline,  simi- 
lar to  each  other.  That,  in  proportion  as  such  assimilation  has 
proceeded,  the  said  Episcopal  Church  in  Scotland  has  departed 
more  and  more,  and  that,  in  &ct,  it  now  differs  very  widely,  not 
only  in  government  and  discipline,  but  also  in  ritual 
*and  doctrine,  from  the  Episcopal  Church,  which  was  so  [*686] 
as  aforesaid  the  national  church  of  Scotland  prior  to  the 
Bevolution.  And  the  defendants  believe  that  there  does  not  now 
exist  in  Scotland  any  organized  body  of  persons  of  the  Episco- 
palian communion,  who  adhere  to,  or  profess  to  be,  or  are,  in 
fact,  members  or  ministers  of  the  said  last*mentioned  Episcopal 
Church." 

The  defendants  then  submitted,  that,  under  the  circumstanoes 
aforesaid,  the  object  of  the  said  charity,  and  of  the  founder  there* 
o^  so  far  as  the  same  related  to  the  Church  of  Scotland,  was 
not,  as.  they  believed,  to  benefit  any  particular  church  or  eocleat^ 
astical  body,  but  generally  to  promote  the  cause  of  religioa  and 
tiie  welfare  of  the  Church,  as  the  same  might  be  by  law  established 
in  Scotland ;  and  as  evidence  thereof  the  defendants  insisted,  that 
when  the  testator  by  his  will  directed  that  the  said  exhibitioti«Qi 
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or  scholars  should  enter  into  holy  orders  and  return  into  Soot> 
land,  there  to  take  the  preferment,  he  must,  by  the  term  "  pre- 
ferment,"  have  understood^  and  did  in  &ct  understand  and 
employ  that  term  in  its  only  legal  acceptation,  viz.  a  positive 
legal  preferment  and  provision  in  the  National  Church  of  Soot- 
land,  and  not  a  mere  casual  and  precarious  employment,  for 
which  the  renumeration  should  depend  upon  the  voluntary 
bounty  of  the  members  of  a  dissenting  congregation ;  and  as  fur* 
ther  evidence  of  such  intention,  the  defendants  averred  that  the 
selection  and  nomination  of  the  said  exhibitioners  and  scholars 
were,  by  the  will  of  the  testator,  expressly  given  and  entrusted 
to  the  said  college  of  Glasgow,  which,  being  a  national  institu- 
tion for  public  education,  must  have  been  expected  from  time 
tp  time  to  adapt  and  conform  itself,  as  in  &ct  it  had  adapted  and 
conformed  itself,  to  the  National  Church,  as  from  time  to  time 
established  by  law  in  Scotland ;  in  like  manner  as  'the  Universi* 
ties  of  Oxford  and  Cambridge  have,  since  the  reformation  in 
England,  conformed  to  the  National  Church  by  law  established 

in  England.  That  even  if  the  object  of  the  charity  had 
£*686]    been  *to  benefit  die' particular  form  of  Episcopal  Church 

as  then  by  law  established  in  Scotland,  and  not  the 
cause  of  the  Protestant  religion  and  the  National  Church  of 
Scotland  generally,  yet  the  said  charity  ought  not  to  be  allowed 
to  benefit  the  present  Episcopal  Church  in  Scotland,  such  church 
not  being  the  same  as  the  Episcopal  Church  that  was  established 
in  Scotland  at  the  time  of  the  institution  of  the  said  charity,  but 
differing  therefrom  in  many  important  points  of  discipline  and 
doctrine,  as  before  stated  and  explained.  And  that  even  if  the 
present  Episcopal  Church  in  Scotland  had  been  identical  with 
the  church  as  by  law  established  at  the  time  of  the  institution 
of  the  said  charity,  it  would  still,  for  the  reasons  before  appear- 
ing, be  impossible  or  impracticable  now  to  carry  into  effect  the 
trusts  of  the  said  will  in  strict  and  literal  compliance  with  the 
terms  and  conditions  thereof. 

The  other  material  averments  of  the  answer  which  related  to 
the  manner  in  which  the  charity  is  at  present  ^ulministered,  will 
be  found  in  the  judgment 
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-  The  caase  now  came  on,  for  hearing. 

It  was  agreed  between  the  parties,  that  at  the  hearing  of  the 
cause,  and  in  all  subsequent  proceedings,  they  should  be  at 
liberty  to  refer  to  and  use  in  evidence  in  support  of  their  respec- 
tive casesi  any  printed  book  or  document  of  a  theological  or  his- 
torical character,  or  relating  to  the  Universities  of  Glasgow  or 
Oxford,  or  to  the  ecclesiastical  laws  and  uasages  of  the  Estab- 
lished Church  of  Scotland,  and  the  Scottish  Episcopal  Church 
and  the  Established  Church  of  England,  subject  to  all  just  ex- 
ceptions as  to  the  credibility  of  such  books  and  documents. 

Mr.  Wigram  and  Mr.  RoundeU  Palmer  for  the  relators. — The 
question  is,  whether  a  preference  ought  not  to  be  given  to  duly 
qualified  persons  whose  object  in  taking  the  exhibitions  is  to 
qualify  themselves  for  becoming  Episcopal  ministers  in  Scot- 
land. The  proportion  of  exhibitioners  who  have  taken 
•orders  within  the  last  twenty  years  is  very  few.  [*687] 
The  Establishment  is  at  present  substantially  a  lay  es- 
tablishment, except  that  the  exhibitioners  do  not  go  into  the 
army  or  navy.  The  first  point  for  consideration  is,  whether  the 
relief  sought  by  this  information  is  inconsistent  with  the  previous 
decrees  and  orders  relating  to  the  charity,  or  with  the  law  as 
affecting  Scottish  Episcopalians.  There  is  nothing  adverse  to 
that  relief  in  the  decree  of  Lord  Somers^  inasmiich  as  that  decree 
provides  for  uo  scheme,  and  is  silent  upon  the  construction  of 
the  testator's  will.  The  state  of  the  Scottish  Church  at  that 
time  sufficiently  accounts  for  the  course  which  Lord  Somers  took 
in  not  interfering.  It  would  have  been  impracticable  to  do  so 
with  any  effect  Presbytery  had  been  restored  by  the  'statutes 
of  William  &  Mary,  and  the  violence  of  the  Presbyterian  party 
against  the  Episcopalians  was  such  as  to  render  the  success  of 
any  such  interference  very  doubtful.  This  violence  had  not 
abated  in  1709,  when  the  Presbyterians  actually  imprisoned 
Greenshields,  an  Episcopalian  clergyman,  for  ministering  and 
preaching  in  Edingburgh :  Russell's  History  of  the  Church  in  Scot- 
land, Vol.  2,  p.  892.  That  was  an  illegal  proceeding ;  for  the 
exercise  of  Episcopalian  worship  (though  Episcopacy  was^  by 
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law,  merely  a  tolerated  species  of  dissentXa)  was  nott  prescribed 
by  the  Act  for  the  Union,<A)  or  any  other  act  However,  the 
violence  done  to  Greenshields  led  to  the  passing  of  the  statato 
10  Ann.  c.  7,  in  whidi  the  exercise  of  religious  worship  by  the 
Episcopalians  is  expressly  protected  by  the  legislature.  So 
things  remained  until  the  rebellion  of  1745,  which  occurred  a 
few  months  after  Lord  Hardwicht  made  his  decree — ^a  decree  of 

a  preliminary  and  general  nature,(c)  and  not  condor 
[*688]    sive,  it  is  submitted,  as  to  the  *mode  of  regulating  the 

charity.  The  course  alleged  to  have  been  taken  by  the 
Scottish  Episcopalians  in  that  rebellion,  gave  occiision  to  the  enact- 
ttients  against  them  contained  in  the  statutes  19  Geo.  2,  c.  88, 
and  21  GtK>.  2,  c.  34.  Those  enactments. were  so  stringent,  thai 
the  persons  against  whom  they  were  aimed  left  Scotland  in  great 
numbers,  and  took  refuge  in  America:  and  in  1759,  when  Lord 
Keeper  Henley  pronounced  his  decree,  the  Scotti^  Episcopacy 
was  almost  sunk  in  oblivion.  From  the  short  note  of  what 
passed  before  the  Lord  Keeper,  as  stated  in  ye8ey,(a)  the  dis- 
cussion appears  chiefly  to  have  related  to  the  conduct  of  Balliol 
College.  At  all  events,  nothing  appears  to  have  been  decided 
adversely  to  the  claim  of  the  present  .relators.  We  then  come 
to  the  year  1784,  when  in  consequence  of  the  separation  between 
this  country  and  America,  the  Episeopalians  who  were  domi< 
ciled  there  thought  it  necessary  to  appoint  a  bishop.  One  of 
their  clergy  was  accordingly  consecrated  in  Scotland  by  an  Epis^ 
copal  bishop  there.  This  was  done  with  the  consent  of  the  En- 
glish  bench  of  bishops ;  and  the  reasons  ibr  the  oonsecratbn 
taking  place  in  Scotland  are  stated  in  SusseH's  History.  The 
effect  of  this  proceeding  was  to  bring  to  mind  the  existence  of 
an  Episcopacy,  which,  though  much  shaken,  had  never  been 
declared  illegal,  and  had  never  ceased  to  exist    The  death  of 

(o)  Queen  Anne,  in  a  pubUo  dooumenti  expnsBly  ofeUed  them  diaaeaten.    See 
Oklmixon'fl  History  ofEnglKid,  p.  306. 

(6)SAnn.c.8.    See  art  25. 

(e)  9  Hod  407.    See  the  obaeryations  (in  argument)  in  AMomey-OmefolY,  Cfr^en, 
2  Bro.  C.  C.  454. 
.  (c{)  3  Yea.  650,  n.  .j 


GASEg  m  GHANGERT.  ^SSd 

1846.— Attoniey-Genenl  t.  Olaagow  Gdtege. 

■  ■  ■  ■  ■■'  '  .... 

the  Pretebder,  in  1788,  removed  all  obstacles  to  the  open  reoog* 
tion  of  its  existence;  and  by  the  statutes  82  Qeo.  8,  c.  68,  and 
8  &  4  Yict  c  88,  it  is  expressly  recognized  and  protected.  Un- 
der these  drcumstances,  what  is  there  to  prevent  the  application 
of  the  charitj  to  the  education  of  Scottish  Episcopalians,  if  that 
was  the  Intention  of  the  testator  ?  If  the  established  Church  of 
Scotland  again  became  Episcopal,  would  the  Court  hesitate  to 
take  that  coarse,  and  why  should  it  hesitate  to  do  so  now  ?  Can 
it  be  argued  that  the  want  of  fixed  preferment  for  Epis- 
aqoalians  in  Scotland,  is  *a  circumstance  in  itself  suffl-  [*689] 
cient  to  counteract  the  clearly  expressed  intentions  of  the 
testator  as  to  the  class  of  persons  whom  he  intended  to  benefit  ? 
This  brings  us  to  the  second  question,  namely,  as  to  the  con- 
struction of  the  will.  The  testator,  who  at  the  time  of  making 
his  will  was  domiciled  in  England,  must,  upon  the  whole,  be 
taken  to  haTC  been  an  Episcopalian  at  that  time.  Considering, 
iberefore,  the  events  which  had  occurred,  and  the  state  of  the 
laws  by  whidi  the  Church  of  Scotland  (then  Episcopal)  had  been 
Te«established  and  was  then  supported,  he  must,  by  the  term 
"  holy  orders,"  be  considered  to  have  meant  orders  conferred  by 
Episcopal  ordination.  What  was  the  notion  of  ordination  at 
that  time?  In  the  writings  of  the  Presbyterians  there  was  no 
rooognition  of  "  holy  orders,"  nor  of  "  bishops,"  or  "priests,"  in 
the  important  sense  in  which  those  terms  were  used  by  Episco* 
palians.  Ordination  by  a  bishop  was  considered  so  necessary 
to  an  Episcopalian  clergyman,  that  Sharp  and  Leighton,  previ- 
ously to'  their  consecration  as  bishops,  were  ordained  deacons 
and  priests.(a)  That  event  occurring  in  1661,  must  have  been 
well  known  to  the  testator.    Besides,  ordination  in  the  Episcopal 

(a)  Before  that  period,  iDotanoes  had  oocmred  of  pemns  being  ooDsecrated  biabopa 
witboat  having  preWoaslj  received  Epiaoopal  orders.  See  the  caae  of  Archbishop 
Spottiswoode:  Spottisw.  614.  And  for  other  instances,  see  Collier,  EocL  Hist.  Vol 
2,  p.  702.  But  at  the  time  of  Sharp's  and  Leigbton's  consecration,  the  act  of  XJni* 
ibrmiif  (stat  13  k.  14  Car.  2,  a  4,)  was  probably  prepared.  According  to  Burnett^ 
H  inlhienced  the  English  bishops  in  deciding  that  those  two  ecclesiastics  shouM  be 
ipisDopaltf  ordained  before  they  were  consecrated.  The  statute,  however,  as  regards 
bishops,  is  not  explicit :  see  section  14 ;  and  consider  the  ArMUhop  of  Oankrbwr^B 
€OBe^  2  Rep.  46  a. 
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sense  was  either  expressly  mentioned  or  clearly  intended  in  the 
statutes  which  had  then  but  recently  been  passed.  By  the  stat 
Car.  2,  Pari.  1,  Sess.  2,  Act  1,  the  King  '^  doth  redintegrate  the 
state  of  bishops,  their  ancient  places,  &c^  and  doth  restore  them 

to  the  execution  of  their  Episcopal  function,   prece* 
[*690]     dence  *in  the  church,  power  of  ordination/'  &c.     The 

next  important  act  was  that  of  Car.  2,  Pari.  1,  Sees.  S, 
Act  2,  ''  Against  separation  and  disobedience ;"  by  which  min- 
istera  were  to  be  deprived  who  did  not  concur  with  the  bishops 
in  acts  of  church  discipline.  Then  followed  Car.  2,  Pari.  2,  Sess. 
8|  Act  9,  intituled,  *'  An  Act  against  unlawful  Ordinations ;" 
whereby  it  was  enacted,  that  '*  no  person  or  persons  should  pre* 
sume  to  ordain  any  person  to  the  office  and  work  of  a  minister, 
except  those  who  had  authority  by  the  laws  of  the  Kingdom : 
and  no  person  should  take  ordination  from  any  but  such  as  wero 
lawfully  authorized  to  give  the  same ;''  and  it  was  declared,  that 
all  pretended  ordinations  since  1661,  which  had  not  been  or  should 
not  thereafter  be  according  to  the  appointment  of  the  law,  should 
be  null  and  invalid,  and  that  those  otherwise  ordained,  should 
be  "  no  ministers."  This  act  was  passed  in  1675 ;  five  years 
only  before  the  date  of  the  testatoF's  will.  There  was,  thereforei 
at  that  time,  no  vagueness  in  the  term  "  holy  orders,^'  and  that 
expression  cannot  now  be  applied  to  orders  which  were  then 
illegal,  and  which  must  have  been  known  by  the  testator  to  be 
illegal.  In  Lady  Hewlet/s  Oase,{a)  it  was  held,  that  the  term"  God* 
ly  ministers"  could  not  be  applied  to  persons  whom  the  testatrix 
thought  ungodly  by  law^  In  the  absence  of  anything  in  this  will 
to  show  that  the  testator  gave  a  particular  meaning  to  the  term 
"holy  orders,"  he  must  be  taken  to  have  used  it  in  the  sense  in 
which  it  ia  used  by  Episcopalians ;  and  in  the  Queen  v.  JfilHe^ip) 

(a)  AUomey'Gmerai  t.  Shore,  9  Sim.  692 ;  in  which  caae  see  the  renuffk  of  Sir 
Iiancelot  Shad  well  on  the  Weetminster  Confeesion  of  Faith,  p.  6U 

(b)  10  01  k  Fin.  634;  see  pp.  861,  906.  See  stat  16  Car.  1,  c.  27 ;  13  Oar.  2, 
Btat.  ],  c  2.  The  heading  of  the  stat  41  Geo.  3,  a  63,  includes  Scottish  aHerfjmm. 
amongst  persons  in  holj  orders ;  hut  in  the  body  of  the  act  they  are  not  mentioned 
as  ordained  ministers.  It  seems  that  a  person  who  is  a  "  graduate  of  one  of  the 
Universities  of  Oxford  or  Cambridge^  and  in  holy  orderSi"  may  be  aasomed,  in  an 
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Lord  Zyneftursr  and  *Lord  Chttenham  expressed  their  [*691] 
opinions  to  be,  that  the  term  "  holy  orders"  when  so 
used  means  orders  conferred  by  Episcopal  ordination.  Of  the 
same  opinion  evidently  were  Lord  Somera  and  Lord  Hardwicke. 
Then  is  there  anything  in  this  will  to  control  that  meaning? 
Certainly  not.  At  the  date  of  the  will,  Oxford  was  the  citadel 
of  the  High  ChurcL  The  scholturs  who,  by  the  provisions  of 
the  will,  were  to  go  there,  must  necessarily,  on  their  entrance, 
subscribe  the  Thirty-nine  Articles;  and  in  taking  their  degree, 
not  only  subscribe  those  articles,  but  declare  that  everything  in 
the  Common  Prayer  Book  is  agreeable  to  the  word  of  Gtxl.  It 
had  been  the  plan  of  the  monarch  to  assimilate  as  much  as  pos* 
sible  the  Church  of  Scotland  to  the  Church  of  England.  The 
testator  must  have  intended  to  prepare  a  learned  clergy,  who 
would  promote  and  advance  the  assimilation.  The  scholars  were 
to'  take  no  benefice  or  preferment  in  England  or  Wales,  but  were 
to  return  to  Scotland,  and  in  no  case  to  come  back.  That  must 
have  been  with  a  view  to  promulgate  *in  that  country  the  doctrine 
and  customs  of  the  church  in  which  they  had  been  educated. 
Why  then  should  it  be  supposed  that  the  testator  meant  any 
other  than  Episcopal  orders,  or  intended  to  benefit  any  other 
than  an  Episcopal  establishment  7  Why  should  the  Episcopa- 
lians,  on  the  ground  of  having  lost  the  benefit  of  a  Church  Es- 
tablishment, be  deprived  of  the  benefit  of  this  charity  also?  The 
testator  did  not  contemplate  that  the  State  would  again  undergo 
revolution  and  throw  off  Episcopacy :  and  as  he  could  not,  un- 
der the  circumstances  of  the  times,  be  indifferent  upon  the  ques*  • 
tion  whether  Presbytery  or  Episcopacy  should  prevail,  he  must 
have  made  these  provisions  with  a  view  to  the  continuance  of 
Episcopacy. 

The  remaining  question  is,  whether  the  present  Episcopal 
Church  in  Scotland  is  identified  with  the  Church  which 
^existed  there  at  the  date  of  the  testator's  will ;  and  it    [*692] 
is  clear  from  history  that  it  is  so.    (Russ.  Hist  voL  2, 

English  court  of  justice,  to  be  a  dergymaa  of  the  Ghuich  of  Ungi^Mvi     Jii  re  Tk$ 
King's  Grammar  School^  Warwick^  1  Phillips^  564. 

Vol.  II.  82 
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p.  269.)    The  want  of  temporal  poasessions  caimot  aSect  the 
existence  of  the  Ghoich  or  its  bishops  m  a  spiiitaal  8ense.(a) 

Mr.  RusseB  and  Mr.  BoU^  (with  them  Mr.  W.  BuUer^  for  Glasr 
gow  College,— The  prevailing  object  of  the  testator  was  to  have 
young  men  from  Scotland  educated  at  Oxford.  He  took  care 
also  to  provide  that  they  should  not  stay  here,  bat  take  orders, 
return  to  Scotland,  and  make  their  way  there  as  well  as  they 
could.  The  Court  has  said,  by  its  decrees  and  orders,  that  this, 
to  the  full  extent)  cannot  be  done.  It  has,  accordingly,  sanctioned 
a  departure  from  the  original  scheme  of  the  testator,  and  persons 
who  have  not  taken  orders  have  had  the  benefit  of  the  charity 
The  course  pursued  has  been  attended  with  great  success;  many 
of  the  most  able  and  respectable  men  in  Scotland,  though  not 
Episcopal  dergymen,  having  received  their  education  through 
the  bounty  of  the  testator.  The  Court,  acting  upon  a  well-es- 
tablished doctrine,  has  carried  the  testator^s  intentions  into 
execution  cypres  ;  and  there  is  no  reason,  especially  considering 
the  time  that  has  elapsed  since  the  first  of  these  decrees  was  pro- 
nounced, to  depart  from  the  principle9  of  them.  But^  can  the 
Court  depart  from  the  principles  of  them  ?  By  the  law  of  the 
land  there'  can  be  no  Prelacy  or  Episcopacy  in  Scotland.  The 
kw  in  that  point  is  unalterable,  except  by  act  of  Parliament 
This  Court  must  look  tit  the  question  as  a  Scotch  court  of  law 
would  look  at  it,^  and  the  law  of  Scotland  knows  of  no  bishops. 
[The  Vice-GhanceUor,-^!^  it  illegal  to  provide  for  Dissenters  in 
Scotland  ?]  The  title  of  "  Bishops  of  the  Episcopal  Communion 
in  Scotland/'  is*  not  recognized  by  the  courts  of  law  in  that  coun- 
try :  Drwfnmond  v.  Farquhar,{a)  Without,  however, 
[*698]  *d welling  on  that  point,  why  should  this  Court,  except 
up(»i  the  strongest  reasons,  depart  from  its  own  decrees, 
in  favor  of  a  religious  body  which  is  not  the  established  Church 
of  the  country,  and  not  agreeable  to  the  great  mass  of  the  people  ? 

(a)  See  *'The  Bishop,"  an  old  poem,  by  Christopher  Haryey,  M.  A.;  repablished 
(with  Herbert's  Poems)  by  Pickering,  in  1839. 
{b)  10  Fac.  Coil.  392. 


CASES  IN  CHANCERY.  69S 

1846. — Attorney-General  ▼.  Glasgow  College. 

It  is  said,  tbat  the  state  of  the  times  made  it  impracticable  for 
Lord  Somers  to  carry  the  testator^s  intentions  into  fall  execution. 
But  what  evidence  is  there  of  that?  It  is  not  shown  that  the 
decree  of  1693  might  not  have  provided  for  Episcopalian  clergy. 
There  were  no  laws  placing  the  Episcopalian  clergy,  as  such, 
under  penal  tie8.(a)  If  they  wete  persecuted,  it  was  not  by  rea- 
son of  their  profession  and  course  of  life,  but  because  they  would 
not  take  the  oaths  of  allegiance  and  abfui^ation.  The  act  ef 
William  &  Mary,  of  the  22nd  July,  1689,(6)  abolished  prelacy 
and  offices  in  the  €hurch.  That  of  the  2nd  sess.  of  William  k 
Mary,  (c)  restored  Presbyterian  ministers  who  had  been  ejected 
in  1660  and  1661,  and  the  6th  act  of  the  same  aeasion{d)  ratified 
the  Confession  of  Faith.  But  these  were  merely  internal  regu- 
lations, imposing  no  penalties,  nor  interfering  with  liberty  of 
conscience.  Although,  therefore,  the  Episcopalian  clergy  were 
not  allowed  to  retain  their  livings  (Episcopacy  being  abolished,) 
yet  no  ban  or  prohibition  attached  to  the  performance  of  their 
functions  in  any  part  of  Scotland ;  and  they  did  in  fact  perform 
them.  It  was  in  these  circumstances,  when  Scottish  Episcopacy 
stood  in  the  eyes  of  the  law  and  of  the  nation  quite  as  high  in 
respectability,  if  not  in  wealth,  as  it  ever  had  done,  or  has  ever 
since  done,  that  the  decree  of  Lord  Somers  was  made.  That 
decree  settles  the  terms  of  the  scheme  for  this  charity  ; 
it  has  been  followed  *by  the  decrees  of  Lord  Hardwicke  [*694] 
and  Lord  Northington^  not  difiering  in  principle  from 
it,  and  it  has  been  substantially  acted  upon  ever  since.  Indeed, 
there  is  ground  for  contending  that  Glasgow  College  may  have, 
in  various  ways,  affected  its  funds  on  the  faith  of  these  decrees. 
If  the  Court  has  led  Glasgow  into  the  belief  that  she  is  entitled 
to  these  exhibitions  on  their  present  footing,  can  the  Court,  after 

(a)  '*  IfidU  a  euUu  mo  penitus  exdudmiwr  nee  pcsnia  abjidcwiUury  niai  Btmumif  si 
modo  jttramentum  fideUtatia  prcuta/re  veUrU,"  fto.  J.  Lodre,  PbQippo  a  Ltmborch,  € 
Jun.  1689.  But  see,  on  the  other  haad,  "  The  case  of  Vte  E^piaoapal  Clergy  of  Soot' 
iand  truly  represented.^    Somers^s  Tracts,  Vol  13,  p.  133. 

(»)  ParL  1,  Seas  1,  Art  8.  <c)  ParL  1,  Seeei  8,  Art  3. 

((Q  Pari  1,  Sm.  2,  Art  A. 
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-■         - 

80  long  a  lapse  of  time,  and  upon  an  hypothesis  which  seems 
hitherto  to  have  been  disregarded,  alter  that  arrangement? 

But,  secondly,  in  putting  a  construction  upon  the  will^  why  is 
it  to  be  assumed  that  the  testator  was  an  Episcopalian,  or  that 
his  principal  object  was,  whatever  changes  might  take  place  in 
Church  or  State,  to  promote  the  interests  of  an  Episcopalian  es- 
tablishment ?  He  was  matriculated  at  Glasgow  in  1644.  He 
lived  in  a  country  where  Episcopacy  was  not  in  favor,  and  he 
attached  himself  to  an  university  which  was  Presbyterian,  and 
of  which  the  principal.  Dr.  Baillie,  was  a  zealous  Covenanter. 
He  studied  under  Dalrymple,  afterwards  Lord  Stair.  In  the 
course  of  succeeding  years  he  did  not  forget  the  benefit  which 
he  had  received  at  the  place  of  his  education ;  but  in  1661,  im- 
mediately after  the  Restoration,  and  when  Episcopacy  was  about 
to  be  re-established,  wrote  to  the  Presbyterian  head  of  a  Presby- 
terian university  the  letter  which  has  been  read  in  evidence. 
That  letter,  and  the  present  that  accompanied  it,  were  tokens  of 
his  gratitude  towards  the  Society  of  which  he  had  been  a  mem- 
ber. It  is  propable  that  what  he  then  did  suggested  to  him  the 
scheme  of  conferring  upon  that  Society  those  larger  benefits 
which  they  have  since  derived  under  his  will.  But  be  that  as  it 
may,  considering  the  place  of  his  birth,  the  circumstances  of  his 
education,  and  his  attachment  to  his  university  and  his  country- 
men, it  is  submitted^  that,  in  constituting  this  charity,  it  was  not 
his  object  to  promote  the  cause  of  religion  in  Scotland 
[^696]  through  the  medium  of  any  particular  *sect  It  is  sub- 
mitted that  his  object  was,  if  possible,  to  promote  re- 
ligious learning  in  Scotland  by  means  of  teachers  of  the  Estab- 
lished Church,  who  should  have  been  born  in  Scotland,  and  ed- 
ucated at  Glasgow  and  Oxford ;  but  if  this  could  not  be  done, 
to  promote  general  learning  amongst  his  countrymen  by  means 
of  Scotchmen  who  should  have  been  educated  at  Glasgow  and 
Oxford.  His  main  desire  was  to  benefit  his  countrymen  in  gen- 
eral,  and  the  students  of  Glasgow  in  particular,  by  giving  them 
an  Oxford  education.  The  expression,  '^  holy  orders,"  has  been 
relied  upon,  on  the  other  side,  in  order  to  negative  this  con- 
struction of  the  wilL    But  if  those  words  render  it  impossible  to 
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cany  the  testator's  intentions  into  complete  execution,  and  if, 
without  them,  his  ruling  object  can  be  effected,  the  Court  will 
not  hesitate  (in  conformity  with  the  principle  upon  which  it  has 
hitherto  acted,)  to  reject  those  words.  The  charity  ought  not  to 
fail  or  be  diverted  into  a  different  channel  because  a  subordinate 
object  of  the  testator  cannot  be  fulfilled.  Downing  College 
Ca3e]{a)  Attorney- General  y.  Ironmongers'  Chmp(my,{b)  Besides, 
admitting  the  words  "holy  orders,"  to  have  been  used  in  the 
sense  contended  for  on  the  other  side,  can  it  be  consistent  with 
public  policy  (more  especially  considering  the  solemn  declara- 
tions which  are  made  by  persons  about  to  enter  into  Episcopal 
orders,)  that  such  bonds  as  the  testator  mentions  should  be  exe* 
cuted  ?  And  if  the  establishment  of  Episcopacy  be  regarded  as 
a  main  ol^ect  of  the  testator,  does  not  that  construction  also  in- 
volve a  partial  failure  of  his  will?  For  what  "preferment" 
(using  that  word,  as  it  must  be  here  used,  in  its  legal  sense)  can 
Episcopalian  clergymen  now  obtain  in  Scotland  ?  , 

This  last  consideration  is  a  strong  argument  to  show,  that  the 
holy  orders  intended  by  the  testator  were  orders  in  the  Estab- 
lished Church,  whether  that  Church  were  Episcopal  or 
^Presbyterian.  The  testator  did  not  contemplate  any  [*696] 
difficulties  arising  from  the  education  of  Presbyterians 
at  Oxford ;  and  in  Scotland  there  was  no  substantial  difference 
at  that  time  either  in  faith,  or  ritual,  or  discipline,  between  the 
Episcopalians  and  Presbyterians.  Both  adopted  the  Confession 
of  Faith  of  1567 ;  both  used  the  same  mode  of  administering  the 
Sacraments.  No  fixed  form  of  Liturgy  was  in  use  among  the 
Episcopalians ;  nor  did  they  insist  upon  what  are  called  the  cere* 
monies  of  the  Church.  And  with  respect  to  discipline,  although 
the  Episcopalians  claimed  distinctions  for  the  various  orders  of 
clergy,  yet  they  submitted  to  kirk  sessions,  presbyteries,  and 
synods :  (Buss.  Hist.  Vol.  2,  p.  269  et  seq. ;  Skinner,  Ecd.  Hist. 
VoL  2,  pp.  881,  466,  615.Xfl)    The  agreement,  however,  that 

(a)  Ambl  550,  571 ;  3  Yes.  1U;  5  Yes.  300;  8  Yes.  256. 
(&)  Or.  ft  Phill.  208. 

(e)  The  following  passage  (referred  to  in  Laing's  History  of  Scotland,  Yol.  4,  p. 
66,)  occars  in  Sir  Qeorge  ICackenzto's  **  Yiudication  of  the  Goyemment  of  King 
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existed  between  these  two  religious  bodies  ia  the  time  of  the  tes* 
tator  has  long  since  eeased.  Admitting  that  in  form  the  present 
Episcopal  Church  in  Scotland  is  the  same  Episcopal  communion 
which  existed  there  in  the  time  of  the  testator,  jet  in  substance 
it  as  much  differs  from  that  communion  as  from  Presbytery  of 
the  present  day.  I^  then,  by  reason  of  the  requirements  at  Ox- 
ford, or  for  other  causes,  the  benefits  of  this  will  cannot  be  given 
to  Presbyterian  ministers,  why  should  they  be  transferred  to 
ministers  of  a  communion  essentially  different  in  principles  and 
government  from  that  intended  by  the  testator?  Tt  is  submit- 
ted, that  the  scheme  or  plan  which  has  been  already  acted  upon 

in  the  management  of  this  charity  must  prevail ;  and 
[*S97]    that  the  Court  will  not,  in  consequence  of  the  course  *taken 

by  the  Attorney-General  in  introducing  at  this  late 
period  supplemental  matter  (a  course  which  may  be  repeated  by 
some  other  Attorney-General  fifty-years  hence,)  overrule  the  de- 
(y^es  of  1693  and  1759. 

Mr.  Witkms  for  Balliol  College. 

Mr.  Wigram  in  reply,  observed  that  Lord  Somers^a  decree  was 
made  expressly  subject  to  any  alteration  that  this  Court  might 
afterwards  sanction ;  and  that  in  Lord  Northington^s  decree  there 
was  a  reservation  of  liberty  to  apply.  It  was  a  strong  thing  to 
say  that  in  Lord  Someris  time  there  were  no  penal  laws  against 
Scotch  Episcopalians ;  for  Episcopacy  was  expressly  abolished. 
Upon  the  cy  prea  doctrine  he  cited  Attorney  General  v.  Wansei/.{a) 

July  24t^. — ^The  Vior<!hanckllor.— The  object  of  the  in- 
formation in  this  case,  is  to  cause  a  charity,  founded  by  the  will 
of  Mr.  Snell,  who  died  in  the  year  1679,  to  be  made  directly 

Charles  the  2nd;'*  see  Mackenzie's  Worka,  Vol.  2,  p.  343 :~"  The  wa^  of  worahip 
in  our  Church  differed  nothing  fh>m  what  the  PreabyteriaQS  themselves  practised 
(except  onl7  that  we  used  the  Doxology,  the  Lord's  Prayer,  and  in  Baptism  the 
Creed,  which  they  rejected.)  We  had  no  ceremonies,  surplice,  altars,  cross  in  bap- 
tism, nor  the  meanest  of  those  things  which  would  be  allowed  in  England  bjr  the 
Dissenters  in  the  way  of  accommodation." 
(a)  16  Yes.  331 
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auxiliary,  or  directly  advantageous,  to  a  church  or  religious  com- 
munion, which  the  Legislature  of  Great  Britain,  in  the  stat.  32 
Geo.  8,  c.  63,  has  designated  as  '^  the  Episcopal  Communion  in 
Scotland, "^  and  the  Legislature  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  in  the  stat  of  the  3  &  4  of  the  Queen,  c.  S3, 
has  described  as  ^*  the  Protestant  Episcopal  Church  in  Scotland ;" 
a  church  or  communion  that  must  be  taken  to*  be  tolerated  in 
Scotland,  to  exist  there  consistently  with  the  law.  For  this  pur- 
pose the  information  seeks  to  have  the  charity  administered  upon 
a  plan  and  in  a  manner  di£Eering  from  the  present  plan  and 
manner  of  its  administration.  The  proposed  change  is  resisted 
by  the  defendants,  the  Principal,  Professors,  Begents,  and  officers 
of  Glasgow  College,  who  are  opposed  to  alteration  of  any  such 
kind ;  not  contending  that  such  a  course  would  bo  con- 
trary to  law  in  England  or  in  Scotland,  *but  insisting  [*698] 
that  it  would  be  at  variance  with  the  testator's  will ;  or, 
if  not  so,  would  be  inconsistent  with  a  decree  or  decretal  order 
of  this  Court,  made  in  1759,  by  the  then  Lord  Keeper,  which 
they  say  is  absolutely  binding.  It  wiQ  be  right  to  consider  the 
former  of  these  two  points  before  the  latter,  and  to  do  so  inde- 
pendently of  all  proceedings  in  this  Court  previous  to  this  suit, 
that  is,  as  if  there  had  been  no  such  proceedings. 

The  testator,  whose  will  is  in  question,  is  considered,  and  pro- 
bably with  truth,  to  have  been  bom  in  Scotland.  He  received 
part  at  least  of  his  education  at  Glasgow. .  But  when  he  made 
his  will  in  1677,  and  in  1679  slightly  altered  and  republished  it^ 
he  was  resident,  it  must  I  think  be  inferred,  and  probably  domi- 
ciled, in  England.  The  will,  disposing  of  English  real  estate,  as 
well  as  personal  property,  is  made  in  the  English  form,  and 
wholly  in  his  own  handwriting.  As  to  the  parts  of  it  material 
to  be  now  noticed,  it  was  thus.  [His  Honor  here  read  a  consider- 
able portion  of  the  will.] 

Now  it  must  be  borne  in  mind  that  when  Mr.  Snell  made,  when 
he  altered  and  republished,  his  will,  and  when  he  died,  the 
established  religion  in  Scotland  was  Episcopal  as  well  as  Pro- 
testant, the  established  religion  in  England  was  Episcopal  as  well 
as  Protestant,  atid  the  University  of  Oxford  was  Episcopalian  aa 
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well  as  Protestant  The  Uniyensitj  and  Cbllege  of  Glasgow  at  each 
of  those  periods,  I  belieye,  also  were  cirenmstanced  as  the  fol- 
lowing passage  of  the  answer  of  Glasgow  College  in' this  cause 
describe&  They  say,  that  daring  the  period,  &c.  [See  anle^  p. 
677.  His  Honor  read  as  iar  as  the  words  "  faith  and  doctrine," 
see  p.  678.  He  then  obsenred,  thaty  as  he  had  the  passage  before 
him,  he  would  proceed,  though  not  in  order  of  time,  to  refer  to 
the  passage  immediately  following,  which  was  a  description  of 
the  altered  condition  of  those  universities  at  the  present  day. 
His  Honor  then  read  to  the  words,  "  Westminster  Confession  of 

Faith,"  see  p.  678.] 
[*699]  ^Considering  all  these  circumstances,  as  well  as  the 
tenor  of  the  will,  it  is,  I  think,  reasonable  and  right  to 
infer  that  the  testator  was  a  religiously  disposed  person,  and  was, 
when  he  made,  and  when  in  the  year  of  his  deaUi  he  republished 
his  will,  an  Episcopalian  Protestant,  in  communion  with  one  or 
both  of  the  then  established  Churches  of  England  and  Scotland 
— a  conclusion  in  my  judgment  well  consistent  with  the  gift  of 
books  to  Glasgow  College,  made  by  him  some  years  before,  the 
letter  that  accompanied  it,  and  the  supposition  that  he  may  have 
been,  as  very  possibly  he  had  been,  a  Presbyterian  when  at  that 
college.  Accordingly,  I  understand  with  Lord  Harduncke^  that,  by 
the  expression  "  holy  orders,"  used  in  the  will,  the  testator  meant, 
and  could  only  have  intended,  orders  by  Episcopal  ordination. 

Proceeding  on  this  basis,  I  must  state  myself  as  satisfied  upon' 
the  will,  that  a  principal  object  of  the  testator  in  founding  the 
charity  was,  the  supporting  or  strengthening  of  a  Church  at  once 
Protestant  and  Episcopal  in  Scotland ;  and  that,  in  point  of  doc- 
trine and  ecclesiastical  government,  he  had  in  view  either  the 
Established  Church  of  England  at  the  time,  or  the  Established 
Church  of  Scotland  at  the  time ;  which  two  Churches  (both  Epis- 
copal,) however  they  might  differ  in  forms  and  some  points  of 
discipline,  did  not,  I  apprehend,  differ  materially,  if  at  all,  in 
doctrine.  The  particular  manner  in  which  he  determined  on 
carrying  into  effect  the  design  that  I  thus  think  myself  bound  to 
ascribe  to  him,  appears  to  have  been  by  prpviding  for  Scotland,  as 
&r  as  the  means  devoted  by  him  to  the  purpose  would  extend,  a 
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continual  snccession  of  cl^^men,  who,  being  natives  of  Scotland, 
and  having  received  part  of  their  education  at  Glasgow,  should 
have  completed  their  education  at  Oxford.  For  the  execution 
of  this  design,  exactly  and  fully  in  all  points,  he  does  not,  pro- 
bably, make  by  his  will  effectual  provision ;  and,  especially,  his 
dispositions  appear  to  have  some  reference  to  the  nature 
and  state,  at  the  time,  of  the  *Church  Establishment  in  [*700] 
Scotland,  and  to  be  not  wholly  suited  or  not  thoroughly 
adapted  to  the  change  in  that  respect  which,  within  a  few  years 
ai^er  his  death,  took  place;  to  say  nothing  of  the  difficulties 
(formal  or  substantial,  or  both)  in  the  way  of  the  direction  that  he 
gives  as  to  a  bond  or  security  for  taking  orders,  it  is  plain  that  to 
expect  and  require  a  young  man  to  devote  himself  professionally 
in  his  country  to  a  religion  which  is  the  religion  of  the  State^ 
endowed  by  the  State  with  benefices  and  dignities,  is  a  matter 
importantly  different  from  expecting  and  requiring  him  to  pass 
his  life  in  his  country  as  a  minister  of  religion  attached  to  a  com- 
munion which,  in  that  country,  is  merely  a  tolerated  communion 
of  Dissenters,  without  providing  for  him  anything  analogous  to 
permanent  preferment. 

But  though,  soon  after  the  testator^s  death,  the  Established 
Church  of  Scotland  became,  as  it  was  not  in  1677  or  1679,  and 
as  in  the  early  part  of  his  life  it  had  been,  a  Church  not  Epis- 
copal, the  consequence  was  not,  I  apprehend,  that  the  charity 
failed,  or  became  diverted  or  applicable  to  the  support  or  ad- 
vancement of  the  state  religion  for  the  time  being.  It  remained, 
in  my  opinion,  a  charity  such  in  its  nature  generally,  and  with 
respect  to  religion  especially,  as  on  the  day  of  his  death  ;  and 
lawfully  so :  because  whatever  and  however  strict  were  the  re^ 
gulations  and  conditions  legislatively  imposed  after  the  Bevolu- 
tion  upon  members  of  the  Protestant  Episcopal  Church,  or  Pro- 
testant Episcopal  Communion,  in  Scotland,  in  respect  of  attend- 
ing and  performing  divine  worship,  and  the  observances  of  reli- 
gion according  to  their  doctrines,  forms,  and  discipline,  that 
Church  or  communion  does  not  appear  to  have  had  toleration 
legally  refused  to  it  in  Scotland  at  any  period  of  the  time  that 
followed  the  death  of  King  Charles  the  Second. 
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I  observe  that  the  answer  of  Glasgow  College  thus  states : — 
"  That  there  is  now  in  Scotland,'^  &c.    [See  ante,  p.  683.    His 

Honor  read  to  the  word  **  functions,''  p.  684,  line  1.] 
[*701]  *Now  with  regard  to  the  expression  "  call  themselves" 
thus  used  in  the  answer,  I  may  observe  that  there  is  at 
least  some  apology  for  a  body  of  men  in  this  island  cailing  them- 
sdves  what  the  kgislatuie  of  the  Unified  Kingdom  has  called 
them.  Why  those  who  are  not  merely  recogmzed  by  a  very  re- 
cent statute  now  in  force  as  bishops,  but  are*  in  truth  bishops, 
should  not ''  take  to  themselves  the  title  of  bshops^"  I  do  not 
see ;  nor  am  I  satisfied,  certainly,  that  they  can  be  correctly  sug- 
gested to  have  no  legal  right  to  that  title  in  Scotland.  There 
may,  veiy  poasibly,  be  a  difference  between  the  case  of  a  clergy- 
man  of  the  order  of  the  Episcopate  calling  himself  bishop  of 
any  particular  diocese  or  see,  and  that  of  one  merely  using  the 
only  proper  designation  belonging  to  his  personal  condition  in  life. 
A  bishop,,  as  every  one  Jknows,.is  an  overseer  or  superintend- 
ent of  religious  matters  in  a  Christian  Church ;  so  called,  as  the 
camon  law  truly  says,  ^'  Quod  Hkj  qvi  effidtwr  .EpisooptiSj  auperm* 
ferwiit."  "  Episcopi  autem  Orcece^  Latine  Specuhiores,  interpretan- 
tury  Such  an  officer  is  not  authorized  to  oversee,  or  superin- 
tend, or  be  a  watcher  over  Presbyterians  in  Scotland,  but  his 
functions  are  so  with  regard  to  his  own  flock,  even  in  Scotland, 
for  religious  purposes ;  nor  ought  he  to  be  described  in  Christen- 
dom otherwise  than  by  the  proper  personal  description  of  the 
religious  office  that  he^holds — a  description  not  implying,  or  not 
tteceasarily  implying,  civil  power,  worldly  pre-eminence,  or  ter- 
ritorial authority.  Generally  he  is  appointed,  it  is  true,  to  exer- 
cise his  ordinary  functions  within  certain  local  limits ;  but,  after 
consecration,  he  remains  stamped  and  endued  with  the  ecclesias- 
tical character  and  capacity  of  one  of  a  particular  order  of  priest- 
hood in  his  church,  whether  with  or  without  a  diocese,  nominal 
or  real.  Every  one  knows  also  that  independently  of  superin- 
tendence, there  are  certain  holy  ordinances,  which,  in  a  church 
having  bishops,  none  but  a  clergyman  of  that  order  of  the  priest- 
hood can  perform.  A^  manifest  would  be,  I  do  not  say 
[^702]    mere^  the  discourtesy  *and  grossness^  but  the  substan- 
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tial  incorrectness,  of  withholding  in  England  from  an  eccles- 
iastic, of  whatsoever  degree,  in  the  Church  of  Rome,  the  per- 
sonal designation  appropriately  belonging  to  his  order,  as  it 
would  be  of  treating  here  ia  a  similar  manner  a  minister  of  the 
.Kirk  of  Scotland,  and  not  to  style  him  Reverend.  The  priests 
and  deacons,  however,  of  the  Episcopal  Church  in  Scotland  ap- 
pear to  be  styled  by  the  answer  of  Glasgow  College,  "  Persons 
who  assume,  the  title  of  priests  and  deacons."  Not  only  has  the 
legislature  recogni2sed  them  as  priests  and  deacons,  but  they  are 
truly  priests  and  deacons.  I  notice  these  expressions  as  to  the 
bishops  and  clergy  of  the  Episcopal  Communion  in  Scotland,  be- 
cause I  think  them  not  accurate ;  not  that  I  imagine  them  to 
have  been  used  in  any  spirit  different  from  that  spirit  of  high 
respect  and  consideration  which  ought  to  be,  and  I  hope  is,  uni« 
versally  felt  by  members  of  the  Church  of  England,  the  clergy 
equally  and  the  laity,  for  the  venerable  order  of  ministers  of  the 
present  Established  Church  of  Scotland,  whether  ministering  in 
England  or  elsewhere,  whom  I  suppose  as  a  clafis  not  to  be  sur- 
passed in  the  world. 

To  return  to  the  question  of  establishment  and  dissent  (if  I 
have  been  departing  from  it,)  I  agree  certainly  that  the  restora- 
tion of  Presbyterianism  as  the  established  religion  of  the  realm 
of  Scotland,  may  be,  at  least,  very  reasonably  argued  to  h^ve 
affected  practically  theProtestant  Episcopal  Church  or  Episcopal 
communion  there,  as  to  worldly  advantages  and  external  circun^ 
stances,  in  a  manner  sufficient  to  render  it  not  proper,  if  it  was 
not  impracticable,  to  adhere  closely  to  the  plan  of  administration 
described  by  the  testator  for  his  charity.  And  I  conceive  that, 
after  that  event  at  least,  it  must  be  considered  to  have  become 
the  province  of  an  English  Court  of  Equity,  the  will  and  property 
being  English,  and  the  charity  having  been  by  the  testator 
directed  to  be,  in  part  at  least,  administered  in  England,  to  inter- 
fere, upon  a  proper  application,  for  the  purpose  of  direct- 
ing the  *mode  of  administering  the  charity,  but  with  a  [*708] 
due  regard  to  the  testator's  intention;  and  therefore 
under  the  obligation,  as  it  appears  to  me,  of  recollecting  and 
practically  attending,  so  £u:  as  possible,  to  that  principal  object 


703  OASES  m  CHANCERY. 

l_i Ml       ■  _  J  ^m -^       -  -----  - -„ „  ^ _^^_^^ 

1846. — Attoraej-General  ▼.  Gl&gow  Ck>llege. 

of  the  testator  which  I  have  mentioned,  withoat  forgetting  the 
favor  or  preference,  towards  Glasgow  as  well  as  Oxford,  that  his 
will  exhibits  in  connexion  with  it. 

The  necessity,  indeed,  or  propriety  of  some  interference  on  the 
part  of  an  English  Court  of  Equity,  after,  if  not  before  as  well 
as  after,  the  restoration  of  Presbyterianism  in  Scotland,  has  been 
assumed  and  admitted  in  this  cause  on  each  side.  It  is  the  com- 
mon ground  of  the  contending  parties  that  the  property  in  ques- 
tion was  devoted  by  the  testator  to  charity  lawfully  and  effec* 
tually ;  that,  whether  before  the  restoration  of  Presbyterianism 
under  King  William,  it  was  possible  or  impossible  to  obey  and 
fulfil  all  the  testator's  directious  punctually  and  exactly  in  every 
point,  with  or  without  convenience,  it  was  certainly  after  that 
great  change  impracticable,  or  at  least  not  conveniently  practi- 
cable, to  do  so ;  and  that  therefore  some  deflection  from  them 
was  then,  at  least,  desirable,  and  perhaps  not  reasonably  to  be 
avoided :  but  it  has  not,  and  could  not,  I  think,  properly  have 
been  denied  on  either  side,  that  a  deflection  of  such  a  kind  as  to 
withdraw  from  charity  any  part  of  the  funds  that  he  had  conse- 
crated to  charity,  to  contravene  or  depart  in  any  respect  from 
his  expressed  wishes  and  intentions,  unless  upon  necessity  or  for 
avoiding  serious  inconvenience,  could  never  have  been,  nor  can 
be,  justifiable. 

One  chief  contention,  however,  by  Glasgow  College  as  to  this 
part  of  the  case  has  been,  that  the  main  and  principal  view  and 
intention  of  the  testator  were  in  favor,  not  particularly  of  reli- 
gion, but  generally  of  education — ^were  not  that  Scotchmen, 
educated  in  part  at  Glasgow,  should  afterwards  be  educated  at 
Oxford  for  the  clerical  profession,  in  order  to  the  performance 
of  clerical  duties  in  Scotland,  but  that  Scotchmen,  edu- 
[*704]  Gated  in  part  at  Glasgow,  should  complete  *their  edu- 
cation at  Oxford,  and  pass  their  lives  forwards,  either 
as  laymen  or  as  cl^ks,  idle  or  employed,  in  Scotland  or  else- 
where. 

I  must  say,  as  indeed  in  effect  I  have  already  said,  that  I 
think  this  contention  unfounded.  It  appears  to  me  directly  in 
eontradiotion  to  the  terms  in  which  the  testator  has  plainly 
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expressed  himself,  and  as  stfoogly  in  variance  with  the  spirit  aa 
it  is  with  the  letter  of  his  will. 

The  college,  however,  I  mean  of  course  Glasgow  College,  has 
also  contended,  that  even  upon  the  assumption  that  the  testator's 
view  and  intention  were  mainly  or  pointedly  of  a  religious  nature, 
or  in  favor  of  religion,  they  were  either  in  favor  of  no  particu- 
lar religion,  or  (which  seems  much  the  same  thing)  in  favor  of 
such  religion  as  from  time  to  time,  and  for  the  time  being,  might 
happen  to  be  the  established  religion  of  Scotland — a  portion  of 
Great  Britain,  of  which  the  government  and  legislature  were, 
perhaps,  not  more  constant  between  the  fifteenth  and  the  end 
of  the  seventeenth  century  to  one  scheme  of  religious  belief  or 
religious  forms,  than  those  of  another  part  of  the  island  during 
the  same  period.    The  answer  of  the  College  has  this  passage, 
''  Say  and  submit  that,  under  the  circumstances  aforesaid,  the 
object  of  the  said  charity  and  of  the  founder  thereof,  so  far  as 
the  sanie  related  to  the  Church  of  Scotland,  was  not,  as  they  be- 
lieve, to  benefit  any  particular  Church  or  Ecclesiastical  body, 
but  generally  to  promote  the  cause  of  religion  and  the  wel&re 
of  the  Church,  as  the  same  might  be  by  law  established  in  Soot- 
land."    Now,  to  ascribe  such  a  state  of  opinion,  such  a  condition 
of  mind,  to  any  Christian  Scotsman,  who,  in  the  latter  half  of 
the  seventeenth  century,  was  evincing  a  desire  to  promote  the 
cause  of  religion,  may  not  be  reproachful,  and,  I  am  obliged  to 
suppose,  is  not  absurd,  but  is  certainly,  as  it  appears  to  me,  a 
suggestion  in  so  high  a  degree  improbable,  that  faith  ought  not, 
without  clear  evidence,  to  be  given  to  it — a  suggestion  which, 
here  opposed  I  think  by  the  language  of  the  testator, 
♦is,  in  my  opinion,  not  supported  by  any  evidence    [*705] 
whatever.     Upon  the  principle  for  which  Glasgow  Col- 
lege contends,  this  testator's  charity,  in  the  possible  event  of  a 
religion  based  on  the  denial  of  Christ's  divinity  bavifig  become 
the  established  religion  of  Scotland,  would,  agreeably  to  the 
testator's  intention,  have  embraced  it    How  can  such  a  thing 
be  seriously  said? 

It  has  been  stated,  however,  on  the  part  of  the  College,  that 
there  is  not  any  doctrinal  discrepancy  of  importance  between 
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the  Established  Church  in  Scotland  in  1677  and  1679  and  the 
Established  Church  of  Scotland  now,  and  that  the  mere  difference 
between  Episcopacy  and  Presbjterianism  ought  to  be  considered, 
as  in  the  testator's  contemplation,  immaterial.  That  the  latter 
suggestion  should  be  thought,  by  a  body  of  grave  and  religious 
Scotsmen,  capable  of  being  made  as  to  a  Trinitarian  and  a  Pro- 
testant of  the  seventeenth  century,  also  a  Scotsman,  not  deroga- 
torily,  I  may,  perhaps,  be  surprised*;  though,  whether  it  ought 
to  be  considered  as  implying  reproach — whether  the  difference 
is  in  any  sense  immaterial,  or  whether  it  is  right,  wrong  or  in- 
different, that  any  one  minister  of  the  Gt)spel  should  be  selected 
and  appointed  to  inspect  and  superintend  the  professional  con- 
duct of  other  ministers  of  the  Gospel,  under  an  apostolical  or  any 
other  designation,  or  that  certain  holy  ordinances  should  be  per- 
formed only  by  a  minister  of  a  particular  class,  I  am  not  under 
the  necessity  of  giving  any  opinion.  If,  howev^,  I  am  asked, 
whether,  in  my  opinion,  it  is  in  any  degree  a  probable  case  that 
in  the  year  1677,  or  in  the  year  1679,  a  British  Episcopalian 
Protestant,  being  a  sincere  Christian,  and  exhibiting  a  strong 
interest  in  religion,  should  have  considered  the  difference  be- 
tween Episcopacy  and  Presbyterianism  immaterial,  I  must 
answer  that  question  in  the  negative  certainly.  By  weighty 
evidence,  I  might  possibly  be  induced  to  believe,  that  such  a 
person  entertained  such  views.    In  the  present  case,  however, 

not  only  is  there  no  evidence  in  favor  of  such  a  propo- 
[*706]    sition,  but  the  will,  in  *my  judgment,  affords  evidence 

against  it  The  College,  by  one  of  their  learned  counsel, 
have  said,  that,  to  ascribe  to  the  testator  the  intention  aud  views 
for  which  they  contend  on  the  subject  of  religion,  is  to  ascribe 
to  him  a  catholic  spirit  Perhaps  there  are  some  other  words  of 
which  either  might  at  least  with  equal  appositencss  have  been 
used  for  such  a  purpose  in  the  place  of  "  catholic"  As  to  one 
of  them,  Dr.  Birch,  in  a  passage  quoted  by  Mr.  Charles  Bichard- 
son,  has  given  this  definition  or  explanation : — ''  Latitudinarians, 
as  they  were  then  styled,  that  is,  persons  that  had  no  great 
liking  for  the  liturgy  or  ceremonies,  or  indeed  the  government 
of  this  Ohurchj  but  yet  had  attained  to  such  a  lai^eness  and  free- 
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dom  of  jadgment,  as  that  they  could  conform,  thoxrgli  without 
any  warmth  or  affection  for  these  things.''  Wh  j  should  I  think 
the  testator'  a  man  coming  withiik  such  a  description  as  this  ? 
There  is,  in  my  opinion,  not  the  least  ground  for  doing  so. 

Again,  the  College  has  stated  that  there  are  differences  be- 
tween the  present  Protestant  Episcopal  Church  in  Scotland  and 
that  which  existed  in  1677  and  1679,  independently  of  nation- 
ality. Their  answer  says,  that,  "although  what  is  in  the  said 
Information  improperly  called  the  Protestant  Episcopal  Church 
in  Scotland,''  &Cr  [See  ante,  p.  684.  His  Honor  read  the  answer 
as  far  as  the  words  "  Episcopal  Church,"  p.  686.]  Now,  though 
my  disposition,  equally,  and  my  dut^  are  to  treat  with  high  re- 
spect, as  well  as  to  give  attention  to,  every  statement  proceeding 
from  men  so  learned,  so  considerable,  and  so  distinguished,  as 
the  governing  body  of  Glasgow  College,  I  am,  I  confess,  unable 
to  assent,  thoroughly  and  without  qualification,  to  all  that  I  have 
just  read  firom  their  answer. 

Certainly,  I  apprehend  that,  if  at  any  time  since  the  union  of 
the  crowns,  Scotland  has  been  without  a  Protestant  Episcopal 
Church,  or  Protestant  Episcopal  Communion,  she  has  not  been 
80  at  any  time  since  1662 ;  nor  do  I  know  or  suppose  that  there 
were  ever  at  any  one  p^od  two  or  more  Protestant 
*Episcopal  Churches  or  Protestant  Episcopal  Commu-  [*707] 
nions  in  that  country.  With  regard  to  tenets  and 
doctrine,  my  impression  certainly  is,  that  those  of  the  Protestant 
Episcopal  Church  of  Scotland  in  1667  and  1669  have  been  ever 
since,  and  are,  wholly  or  in  every  material  respect,  those  of  the 
Protestant  Episcopal  Church  there  for  the  time  being.  I  am  not 
speaking  of  mere  outward  forms  or  mere  outward  discipline. 
And  with  regard  to  bishops,  I  consider  the  truth  to  be  as  admit- 
ted by  the  answer  of  Balliol  College,  that  the  Protestant  Episco- 
pal Church  of  Scotland,  or  in  Scotland,  "  has  been  continued,  by 
an  unbroken  succession  of  bishops,  &om  the  date  of  the  testa- 
tor's will  down  to  the  present  time." 

On  the  whole,  whether  laying  or  not  laying  any  stress  for  the 
present  purpose  on  the  language  of  the  Statute  of  1792, 1  am  of 
opinion,  that^  to  every  intent  material  in  this  cause,  I  ought  to 
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consider  the  Protestant  Episcopal  Churcli  in  Scotland  as  it  now 
is,  or  the  Protestant  Episcopal  Ciommunion  in  Scotland  as  it  now 
is,  identical  with  the  Protestant  Episcopal  Church  of  Scotland  as 
it  w;is  in  1677  and  1679 ;  subject,  of  course,  to  the  obvious  and 
very  appreciable  differences  between  establishment  and  dissent 

It  remains  only  as  to  this  part  of  the  case  to  consider  the  ques- 
tion, whether,  upon  the  assumption  of  the  correctness  of  the 
views  that  I  have  stated  myself  to  take,  Mr.  Snell's  charity  is  at 
present  practically  administered  in  a  manner  conformable  alto* 
gether  to  his  intention,  or  as  nearly  conformable  to  it  as  existing 
circumstances,  and  particularly  a  due  regard  to  the  nature  of  the 
actual  Church  Establishment  of  Scotland,  will  allow.  The  plan 
and  manner  of  the  present  administration  of  the  charity  are  de- 
scribed,  and  probably  with  accuracy,  in  the  answers  of  the  two 
colleges,  Glasgow  and  Balliol,  which  also  contain  information 
upon  the  ezistiDg  state  of  the  Episcopal  Church  in  Scotland. 

The  former  on  these  subjects  says,  "  These  defendants  admit 
that  the  number  of  chapels  and  places  of  worship  be- 
[*708]  longing  *to  or  in  communion  with  the  said  dissenting 
sect,  in  the  said  Information  improperly  called  the 
Episcopal  Church  of  Scotland,  has,  for  the  reasons  and  under 
the  circumstances  hereinafter  mentioned,  of  late  considerably 
increased,  and  still  continues  to  increase.  But  defendants  say, 
that  the  said  increase  in  the  number  of  the  said  chapels  and 
places  of  worship  has  principally  arisen,  as  the  defendants  be- 
lieve, from  the  circumstance  that  the  number  of  English  families 
who  have  come  .to  and  settled  permanently  in  Scotland,  more 
especially  in  the  larger  towns,  for  the  purposes  of  trade  or  for 
the  education  of  their  children,  and  for  other  objects,  has  lately 
very  greatly  increased. 

"  Say,  that  the  congregations  using  and  frequenting  such  cha- 
pels or  places  of  worship,  but  not  such  chapels  or  places  of  wor; 
ship  themselves,  inasmuch  as  there  are  no  fixed  stipends  or  per- 
manent endowments  annexed  {hereto,  afford  the  means  of  main- 
tenance and  support  to  a  considerable  number  of  persons  who 
call  themselves  clergymen  of  the  Episcopal  Church  of  Scotland ; 
and  that  some,  but  not  many,  natives  of  Scotland  are  now  edu- 
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cated  with  a  view  of  entering  into  holy  order?  and  officiating  as 
ministers  of  the  congregations  belonging  to  what  is  in  the  said 
Information  improperly  called  the  Protestant  Episcopal  Church 
of  Scotland ;  and  that  such  clergymen  as  are  or  profess  to  be 
members  of  the  said  Episcopal  Church  or  Communion,  in  like 
manner  as  the  ministers  of  any  other  dissenting  sect  in  Scotland, 
have  not,  and  since  the  said  Sevolution  never  have  held,  or  le- 
gally can  hold,  any  benefice  or  other  ecclesiastic^  or  spiritual 
preferment  whatsoever  in  that  kingdom,'  but  are  in  fact,  and  ever 
since  the  period  aforesaid  have  been,  merely  the  pastors  of  dis- 
senting congregations,  and  dependent  for  their  means  of  subsist- 
ence and  the  remuneration  for  their  services  on  the  voluntary 
subscriptions  and  contributions  of  their  congregations,  and  of 
other  benevolent  members  of  their  own  religious  communion. 

*"  Admit  that  on  the  nomination  of  scholars  to  the  [*709] 
said  exhibitions  by  the  said  College  of  Glasgow,  no  ab- 
solute preference  is  given  to  candidates  designed  for  holy  orders, 
or  the  exercise  of  spiritual  functions  according  to  the  canons  and 
discipline  of  the  religious  communion,  in  the  said  Information 
improperly  called  the  Episcopal  Church  of  Scotland,  no  such 
preference  being  by  the  said  scheme  prescribed  or  injoined ;  but 
defendants  nevertheless  say,  that  an  avowal  or  an  intention  to 
enter  into  holy  orders  in  an  Episcopal  Church  on  the  part  of  a 
candidate  for  the  said  exhibitions,  has  always  operated  in  favor 
of  such  candidate,  and  has  inclined  the  said  college  to  give  him 
a  preference,  provided  his  general  qualifications  have  placed 
him  on  an  equality  in  other  respects  with  the  other  competitors 
for  the  said  exhibitions. 

*'  Say,  that,  save  as  aforesaid,  such  exhibitions  are,  in  manner 
hereibafter  mentioned,  bestowed  at  the  discretion  of  the  defend- 
ants upon  students  in  the  said  college  according  to  their  general 
merits  and  excellence,  and  without  inquiring  whether  such 
scholars  arey  or  profess,  or  give  out  that  they  are,  designed 
for  holy  orders  or  not,  or  whether  they  are  or  not  actually  in 
communion  with  the  said  Episcopal  Church ;  however,  the  de- 
fendants say  that  a  great  many  of  the  students  who  have  been 
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from  time  to  time  elected  and  nominated  to  the  said  exhibitions, 
have  been  students  at  the  said  College  of  Glasgow,  who  were,  or 
were  believed  to  be,  in  such  communion,  and  professed  to  be- 
long to  the  said  Church. 

"  Say,  that  a  large  proportion  of  the  persons  who  have  held 
and  enjoyed  the  said  exhibitions,  have  entered  into  holy  orders  in 
England,  and  have  subsequently  accepted  and  held  benefices  or 
other  ecclesiastical  preferments  in  the  United  Church  of  England 
and  Ireland ;  and  that  others  of  such  persons,  after  obtaining 
their  degrees  at  the  said  Uniyeraity  of  Oxford,  have 
[*710]  returned  into  Scotland  and  become  ministers  *or  pastors 
of  the  said  religious  body,  called  the  Scottish  Episcopal 
Communion. 

•*  Believe  that  a  frequent  principal  motive  with  natives  of 
Scotland  who  have  been  studenta  at  the  said  College  of  Glas- 
gow^ in  becoming  candidates  for  the  said  exhibitions,  has  been  a 
desire  to  qualify  themselves  for  holy  orders,  and  for  holding 
spiritual  preferment  in  England  and  Ireland,  as  clergymen  of 
the  Established  Church  of  these  kingdoms ;  and  that  if  it  were 
made  a  binding  condition  on  the  scholars  elected  to  such  exhi- 
bitions, as  in  the  said  will  expressed,  that  they  should  never 
hold  any  spiritual  promotion,  benefice,  or  preferment  in  England 
or  Wales,  and  in  no  case  go  back  into  England,  nor  go  into  any 
ether  place,  but  only  into  the  kingdom  of  Scotland,  for  their 
preferment  in  such  last-mentioned  country,  they  could,  for  ihe 
reasons  aforesaid,  obtain  no  ecclesastical  preferment  properly  so 
called.  Defendants  believe  that  very  few,  if  any,  candidates 
would  come  forward  in  other  respects  sufficiently  qualified,  and 
who  would  be  willing  to  accept  the  said  exhibitions  upon  such 
a  condition." 

The  answer  of  Balliol  College  contains  these  passages :  "  That^ 
according  to  the  present  constitution  of  the  said  charitable  foun- 
dation, the  number  or  exhibitioners  therein  is  ten :  and  that 
such  exhibitioners  are  nominated  or  chosen  by  the  principal, 
professors,  regents,  and  chief  officers  of  Glas^w  College,  and 
recommended  by  them  under  the  common  seal  of  the  said  last- 
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mentioned  college  to  defendants,  the  master  and  fellows  of  Bal- 
liol  'Oollege,  and  that  each  of  such  exhibitioners  receives  out  of 
the  funds  of  the  said  eharitj  an  annual  stipend  or  salary  of  £120 
and  is  entitled,  whether  he  shall  enter  into  holy  orders  or  not,  to 
retain  his  exhibition  for  the  full  space  or  term  of  ten  years,  un- 
less he  shall  in  the  meantime  forfeit  the  same  by  marriage,  or 
the  acceptance  of  any  ecclesiastical  preferment  ia  England  or 
Wales,  or  the  acceptance  of  any  office  in  the  army  or 
navy,  and  *that  the  said  exhibitions  may  be  and  are    [*711] 
frequently  held  and  enjoyed  for  the  full  term  of  ten  years 
by  laymen,  who  have  no  intention  of  ever  taking  holy  orders, 
and  by  person?  engaged  in  secukur  employments  and  professions 
other  than  the  army  or  navy. 

«  #  «  *  « 

"  Believe  it  to  be  true  that  the  application  of  the  said  ekarity 
funds  has  been,  from  time  to  time,  ^so  far  as  defendants  know  or 
believe,)  conformable  to  the  various  decrees  and  orders  of  this 
Court,  and  to  that  which  this  Court  considered  to  be  the  correct 
mode  of  administering  the  charity,  and  that  all  possible  means 
have  been  taken  by  the  authorities  of  BalUol  College  to  enforce 
the  appointments  of  persons  attached  to  the  doctrine  of  the 
Church  of  England,  especially  by  sending  a  notification  to  that 
effect  firom  time  to  time  to  the  authorities  of  Glasgow  College. 

«  «  «  *  « 

Admit  it  to  be  true,  that  the  said  Protestant  Episcopal  Church 
of  Scotland  is  now  in  full  communion  with  the  United  Church 
of  England  and  Ireland,  to  the  extent,  and  in  ,the  sense  to  and 
in  which  the  said  act  of  her  present  Majesty  has  placed  it  in  full 
communion  with  the  said  United  Church,  but  not  further  or 
otherwise. 

"  Believe  it  to  be  true,  tbat  the  Protestant  Episcopal  Church 
of  Scotland  now  consists  of  six  bishops,  and  also  of  a  consider- 
able number  of  priests  and  deacons,  and  that  each  of  such  bishops 
exercises  episcopal  functions  within  a  certain  district  or  diocese. 

''  Believe  it  may  be  true,  that  the  number  of  chapels,  or  places 
of  worship,  belonging  to  or  in  communion  with  the  Episcopal 
Church  of  Scotland  has  of  late  consideraUy  increased,  and  still 
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continues  to  increase,  and  that  such  chapels  and  places  of  wor- 
ship barely  afford  the  ineans  of  maintenance  to  a  considerable 
body  of  clergymen. 

«  «  *  «  •»  - 

"  Believe  it  to  be  true,  that,  in  the  nomination  of  scho- 
[*712]  lars  *to  the  said  exhibitions  by  the  said  College  of  Glas- 
gow, no  preference  is  given  to  candidates  designed  for 
holy  orders,  or  the  exercise  of  spiritual  functions,  according  to 
the  capons  and  discipline  of  the  Protestant  Episcopal  Church  of 
Scotland,  but  that  such  exhibitions  are  bestowed  at  the  discre- 
tion of  the  principal,  professors,  regents,  and  chief  officers  of 
Glasgow  College,  upon  students  in  the  said  college,  whether  de- 
signed for  holy  orders  or  not,  and  whether  or  not  in  actual  com- 
munion with  the  Episcopal  Church  of  Scotland." 

Judging  from  the  materials  before  me,  I  am  of  opinion,  that, 
considering  the  present  civil  and  religious  state  of  Scotland,  and 
especially  giving  due  attention  to  the  nature  of  her  Church  Es- 
tablishment, there  is  reasonable  ground  for  believing  that  Mr. 
Snell's  charity  may  lawfully  and  conveniently  be  administered 
in  a  manner  more  in  accordance  with  his  main  and  principal  in- 
tention  than  it  now  is,  and  I  think  it  incumbent  on  the  Court  to 
endeavour  to  effect  that  object  What  I  have  said,  however, 
being  upon  the  &rst  part  of  the  case,  is  on  the  supposition  of  the 
absence  or  immateriality  of  the  various  proceedings  in  this  Court 
which  took  place  between  the  Eevolution  and  the  end  of  the 
year  1810.  The  effect  of  those  proceedings,  which  I  think  fiir 
firom  immaterial,  I  have  now  to  consider. 

It  is  urged,  on  the  part  of  Glasgow  College,  that  by  these  pro- 
ceedings, or  at  least  by  the  decree  or  decretal  order  pronounced 
in  1759  by  the  Lord  Keeper  of  that  year,  the  Court  is  now  pre- 
clude^  firom  interfering  for  the  purpose  sought  by  the  Informa- 
tion, whether  it  would  be  otherwise  right  to  do  so  or  not  Upon 
this  part  of  the  dispute,  however,  I  think  that  I  need  only  refer 
to  the  decree  or  order  of  1769 ;  because  for  different  reasons,  I 
conceive  that  the  proceedings  in  the  Court  of  Chancery,  before 
and  since  that  year,  do  not  affect  the  present  case  prejudicially 
to  the  Attorney-General  or  the  relators  iu  any  manner,  though 
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possibly  a  portion  of  them  may  be  co«fii<iWfe4^of  a  ten- 
dency ^favorable  to  the  Information.  TTow  I  agree  that>  [*713] 
even  if  disposed  in  theory,  I  ought  not  practically  to 
question  that  the  decree  qi  lOrfer  of  1759,  when  it  was  made, 
was  properly  made.  I»thinl*Bty&dlf  bound  to  assume  judicially 
that  it  was  then  correbf  and  right'*'  But  it  is  my  duty,  as  I  con- 
ceive, also  to  consider  the  manner  in  which  the  scheme  estab- 
lished or  approved  by  it,  as  modified  or  extended  in  1777,  1795, 
and  1810,  operates  in  practice,  and  to  consider  also  whether  a 
change  of  circumstances  has  or  has  not,  since  1759,  taken  place, 
to  an  extent  rendering  it  now  fit,  consistently  with  the  fiillest 
recognition  that  the  decree  or  order  of  that  year  was,  when  made, 
correct  and  right,  and  that  the  orders  of  1777,  1795,  and  1810, 
were  also  correct  and  right,  to  alter  or  add  to  that  scheme. 

Some  information  upon  these  points^  communicated  by  the 
answers  of  the  two  colleges,  I  have  read  ;  and  upon  the  whole 
there  is  (I  am  on  reflection  satisfied)  reason  ^to  believe  that  the 
scheme  operates  in  practice  very  slightly,  or  not  at  all,  in  favor 
of  the  Episcopal  Church  in  Scotland,  and  that  by  the  statutes  of 
1792  and  1840,  and  by  the  progress  of  time  and  course  of  events 
since  the  commencement  of  the  reign  of  Qeo.  Ill,  such  a  change 
has  taken  place  in  external  circumstances  with  regard  to  that 
Church  as  to  render  it  now  fit,  consistently  with  the  amplest  ac- 
knowledgment of  the  propriety  of  the  decree  or  order  of  1759 
when  made,  to  inquire  whether  an  alteration  cannot  be  conve- 
niently introduced,  and  to  endeavor  at  least  to  introduce  some 
alteration,  in  the  mode  of  administering  this  charity  that  may  be 
beneficial  to  the  Episcopal  Church  in  Scotland,  so  mainly,  in  my 
judgment,  the  object  of  the  testator's  favor.  And  as  the  result 
I  think  that  there  must  be  a  decree  to  this  effect: — 

Befer  it  to  the  master  to  inquire  whetheri  oonsisteniljr  with  the  law  of  SooUand, 
the  adbeme,  flcoording  to  which,  under  the  decree  or  decretal  order  of  1759,  and  the 
subsequent  orders  of  1777, 1795,and  1810,  the  charity  founded  bj  the  testator's  will  is 
administered,  can  be  modified  or  varied,  so  as  to  make  such  charity  more  ef- 
fectually *conduci  ve  to  the  supply  of  the  Protestant  Episcopal  Church  in  Soot-  [*7 1 4] 
lantt  with  fit  and  competent  clergymen,  who,  having  been  bom  in  Scotland, 
%pi3<^ducated  wholly,  or  ia  part,  at  Glapgow  and  Oxford,  shall  exercise  their  clerical 
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Inactions  in  Scotland,  and  if  the  master  shall  be -of  opinion  in  the  affinnatiTe,  be  is  to 
approve  of  a  Hcheme  for  such  purpose.  But  the  master  in  making  such  inquiiy,  and 
considering;  and  approving  of  a  scheme,  if  anj,  is  to  have  regard  to  the  said  will,  and 
to  the  circumstance  that  the  Established  Church  of  Scotland  was,  in  1677  and  1679, 
Episcopal,  and  is  now  Presbyterian ;  and  the  master  is  to  proceed  on  the  basis  of 
the  said  flrst-menUoiied  scheme^  and  not  to  depart  therefix>m  to  any  uaoecessaiy 
extent,  and  is  not  to  a^ppBOVB  of  any  scheme  that  shall  disturb  or  interfere  with  any 
exhibitioner  who  is  now,  or  before  or  at  the  date^of  his  report  shall  be,  an  exhibi- 
tioner  on  the  said  foundation.  And  the  master  is  to  be  at  liberty  to  state  any  cir> 
cumstances  specially.  And  for  the  present,  and  untU  farther  order,  the  said  charity 
is  to  continue  to  be  administered  conformably  to  the  decree  or  order  of  1759,  and 
the  orders  of  1777, 179fi,  and  1814).  And  this  court  doth  declare  its  opinion,  tiiat 
the  principal,  professors,  regents,  and  officers  of  Glasgow  College,  in  so  administer- 
ing the  said  charity,  ought  to  have  regard,  as  far  as  conveniently  may  be  in  the 
present  state  of  the  Protestant  Episcopal  Chun^  in  Scotland,  to  the  circumstance 
that  the  said  testator  is  to  be  considered  as  having  been,  when  be  made  and  when 
he  repuUishd  his  will,  a  member  of  the  then  Established  Church  of  England,  or 
cf  the  then  Established  Church  of  Scotland,  and  therefore  an  Episcopalian  Protes- 
tant, and  as  having  by  the  expression  *'  holy  orders,**  meant  holy  orders  by  Epis- 
copal ordination.    Beserve,  la    Usual  directions,  aad  liber^  to  apply. 


[*715]  ♦Stone  v.  Harrison. 

1846:  July  17th,  ^Ist 

A  testator  gave  £200  a-year  to  S.  for  her  life,  and  after  her  decease  he  gave  6666iL 
13«.  4d  consols,  to  be  divided  equally  among  such  of  her  children  as  should  attain 
twenty-onOi  S.  survived  the  testator,  and  died,  leaving  six  diildren,  five  of 
whom  had  attained  twenty-one  in  her  lifetime : — ffeldj  that  the  testator's  residuary 
legatee  was  excluded  fix>m  claiming  any  portion  of  the  dividends  of  the  fund. 

George  Harrison  gave  instructions  for  a  will  which  were 
put  in  writing,  and  were  partly  as  follows :  '*  He  desires  to  give 
to  his  sister,  Mary  Page,  widow,  an.  annual  sum  of  £200  during 
her  natural  life ;  and  after  her  decease,  he  desires  that  the  same 
annual  sum  be  continued  to  her  two  sons,  Daniel  Charles  Bogers, 
and  William  Henry  Harrison  Page,  during^ their  joint  natural 
live&  He  desires  to  give  to  the  said  Pj^^^el'  Bogers  an  annual 
sum  of  £200  during  the  term  of  his  nalur-aiLlife,  and  after  his 
decease,  the  same  annual  sum  of  £200  to  be  continued  to  his  wife 
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during  the  term  of  her  natural  life,  for  her  sole  and  separate  use 
and  benefit ;  and  after  the  decease  of  both  of  them,  he  desires  that 
the  sum  of  £6666  13«.  4dL  £8  per  cent  Consolidated  Bank  An- 
nuties,  be  transferred  equally  among  such  of  their  children  as 
shall  attain  the  age  of  twenty-one  years,  which  sum  of  £6666 
13^.  4d.  will  produce  an  annual  sum  of  £200.  He  desires  to 
give  to  his  nephew,  Samuel  Harrison,  an  annual  sum  of  £200 
during  his  life,  &c. ;  to  his  great  niece^  Mrs.  Stone,  wife  of  Mr. 
Bobert  Stone,  of  High  Street^  Marylebone,  an  annual  sum  of 
£200  during  her  life  for  her  separate  use;  and  after  her  decease, 
he  gives  the  sum  of  £6666  18^.  4d  Consolidated  £8  per  cent 
Bank  Annuties  to  be  divided  equally  anK)ng  such  of  her  child- 
ren  as  shall  attain  the  age  of  twenty-one  years.  [Then  followed 
legacies  to  the  son  and  three  daughters  of  Mr.  John  Stone  and 
others.]  Gives  all  his  real  and  copyhold  estates  to  the  said  Daniel 
Charles  Bogers,  his  heirs  and  assigns,  forever.  Appoints  his 
nephew,  Samuel  Harrison^  and  the  said  Daniel  Charles  Bogers, 
and  Bobert  Stone,  executors.  Gives  to  Mr.  John  Stone  the  in- 
terest of  £1000  during  his  life,  and  aft;er  his  decease,  the  princi- 
pal sum  of  £1000  to  such  of  his  said  three  daughters  as  shall 
attain  the  age  of  twenty -one  years.  CKves  the  residue  of 
his  property  *to  the  said  Daniel  Charles  Bogers.  These  [*716] 
instructions  the  testator  desires  may  be  formed  into  a 
will,  and,  until  then,  that  they  should  be  considered  as  his  last 
will  and  testament    Dated  this  8th  day  of  April,  1821." 

The  testator  died  a  few  days  aft;er  the  date  of  these  instruc- 
tions, which  were  proved  as  a  will  by  all  the  executors. 

The  sum  of  £6666  ISa.  4d.  Consols  was  set  apart  by  the  execu- 
tors, and  the  dividends,  amounting  to  £200  per  annum,  were 
paid  to  Mrs.  Stone,  the  wife  of  Bobert  Stone,  during  her  life. 
She  died  on  the  7th  May,  1845,  leaving  six  children  surviving 
her,  five  of  whom  had  attained  the  age  of  twenty-one :  she  had 
had  no  other  child  who  lived  to  attain  that  age.  Before  her  death 
five-sixths  of  the  fund  were  sold  out  and  paid  to  the  adult 
children. 

The  bill  filed  on  behalf  of  the  infant  child,  a  daughter,  prayed 
a  declaration  that  the  remaining  one-sixth  share,  and  the  divi- 
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dends  due  thereon  since  the  death  of  Mrs.  Stone,  and  all  future 
dividends  which  should,  during  the  minority  of  the  plaintiff,  be- 
come due  upon  the  said  share,  would  belong  to  the  plaintiff  in 
case  she  should  attain  her  age  of  twenty-one  years ;  and  in  case 
of  her  death  under  that'  age,  would  belong  to  the  other  five 
children.  And  the  bill  prayed  the  usual  directions  for  invest- 
ment, &o. 

Mr.  BusseR  and  Mr.  OampbeU^  for  the  plaintiff  contended  that 
the  gift  of  the  £6666 18^.  4(2.  Consols  vested  in  the  five  children, 
who  amongst  them  took  the  whole.     If  the  youngest  child  at- 
tained twenty-one,  the  share  in  question,  together  with  the  accu- 
mulated dividends  upon  it  since  the  death  of  Mr.  Stone,  would 
belong  to  her:  if  she  did  not  attain  that  age  it  would  go  to  the 
other  children.    The  fund  was  separated  from  the  residue  of  tes- 
tator's estate  at  the  time  of  his  decease.    The  JE200  a  year  given 
to  Mrs.  Stone  during  her  life  was  considered  by  the  testator  as 
the  dividends  of  the  sum  given  to  the  children.    The 
[*717]    principle,  therefore,  stated  by  Mr.  *Jioper  and  adopted 
by  Alderson^  B.,  in  Gromek  v.  Lumb,{a)  applies. 

Mr.  Wigram^  for  the  residuary  legatee,  submitted  that  the 
dividends  on  the  share  in  question,  from  the  time  of  Mrs. 
Stone's  death  till  the  youngest  child  should  attain  twenty-one, 
feD  into  the  residue.  He  cited  Wyndham  v.  Wyndham^{b)  Shawe 
V.  Cunliffe^{c)  Leahe  v.  Bobinson^{d)  Harris  v.  Lloy(L{e) 

Mr.  Moore  appeared  for  the  executors. 

4 

The  Vice-Chancellor. — ^My  impression  is,  that  as  there  were 
children  who  had  attained  twenty-one  at  the  death  of  Mrs.  Stone, 
it  was  a  gift  to  them,  subject  to  opening  and  letting  in  the  other 
child  upon  her  attaining  twenty-one.  I  think  that  it  would  be 
unsafe,  in  this  case,  to  rely  on  the  circumstance  of  the  testator 

(a)  3  Y.  ft  G.  665,  6*76.  (d)  2  Mer.  364 

(b)  3  Bro.  0.  0.  68.  («}  T.  ft  R  310. 

(c)  4  Bix>.  0.  0. 143. 
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having  taken  this  fond  out  of  his  estate  for  the  benefit  of  Mrs. 
Stone.    I  wiU|  however,  give  the  matter  farther  consideration. 

The  yIG]^-0HANCELL0B. — ^I  have  reconsidered  the  will  in  this 
cause,  and  in  addition  to  the  cases  mentioned  at  the  bar,  Wyndr 
hamr.  Wyndham^  ShaweY.  CunKffe,  Leakey.  JRobinson^  and  Bar- 
ris  V.  I^oydf  of  which  Itjuestion  neither,  I  have  looked  at  various 
authorities  of  a  different  kind,  the  bearing  of  which  upon  the 
construction  of  the  wiU  appeared  to  me  possible.  Among  them 
I  may  mention,  Taylor  v.  John8on,{a)  EOison  v.  Airey^ip)  Shep* 
herdy.  lngram,{c)  Milk  v.  Norri8^{d)  WhiAread  v.  Lord 
Sl  Johnj{e)  Oilbert  *v.  Boarman,{g)  Davidson  v.  Dallas,{h)  [*718] 
Defflis  V.  Oold8chmidL{i) 

It  struck  me  that  these,  or  some  of  them,  might  as  well  as 
others  which  I  need  not  enumerate,  be  thought,  perhaps,  rele* 
vant.  On  the  whole,  I  remain  of  opinion  that  the  testator's  great 
niece,  the  wife  of  Mr.  Bobert  Stone,  having  survived  the  testator, 
and  having  left  at  her  decease  children,  of  whom  some,  though 
not  all,  had  attained  majority  in  her  lifetime,  the  residuary  lega- 
tee is  excluded  jQrom  claiming  any  portion  of  the  dividends  sub- 
sequent to  her  decease  upon  the  £6,666  ISs.  4d.  three  per  cent 
consols,  given  "  after  her  decease,"  ''  to  be  divided  equally  among 
such  her  children  as  shall  attain  the  age  of  twenty-one  years."   . 

With  any  question,  if  there  was  a  question,  between  the  child 
who  had  not,  and  the  children  who  had,  attained  majority  in  the 
lifetime  of  Mrs.  Stone,  the  residuary  legatee  has  nothing  and  had 
nothing  to  do. 

I  say  "  if  there  was  a  question,"  because  the  adult  children 
have  consented  that  the  minor  shall,  in  the  event  of  attaining 
majority,  be  considered  as  entitled  to  an  equal  share,  and  this 
from  the  death  of  their  mother,  for  which  the  decree  is  to  pro- 
vide.  I  collected  that  there  was  not  any  child  of  Mrs.  Stone 
that  died  in  her  lifetime  haying  attained  majority. 

(a)  2  P.  W.  60i.  (b)l  Yes.  ten.  111. 

(c)  AmbL  448.  (<Q  6  Yei.  336. 

(e)  10  Yei.  162.  (g)  11  Yea  238. 

(h)  U  Yea  Sta.  (t)  19  Yea  668. 
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[*719]  *NORRIS  V.  NOBBIS. 

1846:  July  ntfa,  2l8i 

Testator  bequeathed  to  bis  wife  as  follows :  "  All  mj  intent  ii  my  house  at  Laven- 
der Hill,  the  furniture,  booKs,  pictures,  wines,  Ac.,  fta  After  the  date  of  his  will 
the  testator  removed  from  Lavender  Hill  to  Spencer  Lodge,  taking  with  him 
ftiraiture,  books,  pictures,  winea^  and  plate.  He  afterwards  puichabed  more  of 
these  articles,  and  died  at  Spencer  Lodge : — Bdd,  that  his  wife  was  entitled  to 
the  fUmituK^  boeks^  picture^  wines  and  plate  which  he  had  at  the  time  of  his 
death. 


James  Norbis,  by  bis  will,  dated  the  14tli  February,  1832,  ia 
which  he  described  himself  as  of  Lavender  Hill,  Stockbroker, 
after  appointiRg  his  brothers  his  execmtors,  and  bequeathing 
certain  pecuniary  legacies,  proceeded  with  his  will  thus: — "I 
bequeath  to  my  brother,  Plaisted  Norris^  the  policy  on  my  life 
in  the  London  Life  Assoeiation.  To  my  beloved  wife  I  give  all 
my  interest  in  my  house  at  Lavender  Hill,  the  furniture,  book% 
pictures,  wines>  &c.y  Ac.  All  the  rest  of  my  property,  of  what- 
ever  descriptioD  it  may  be^  I  leave  to  my  executors,  in  trust  to 
be  by  them  laid  out  and  invested  as  in  their  discretion  may  be 
best ;  the  interest  and  income  arising  therefrom  to  be  paid  to  my 
wife  during  the  term  of  her  natural  life,  or  so  long  as  she  does 
not  contract  another  marriage.'^  At  her  decease  or  re-marriage, 
the  testator  gave  the  last  mentioned  fund  to  his  children* 

The  testator,  at  the  time  of  making  his  will,  lived  in  a  house 
at  Lavender  ffill,  in  which  he  had  an  interest  of  twelve  years  to 
come  in  an  unexpired  underlease.  He  had^n  his  house  Aimi- 
ture,  books,  pictures,  wines,  plate,  and  plated  articles.  He  after- 
wards removed  to  a  house,  of  which  he  purchased  the  fee-simple, 
called  Spencer  Lodge,  taking  with  him  the  property  which  he 
had  at  Lavender  Hill.  He  afterwards  purchased  other  articles 
of  the  same  nature  as  those  before  mentioned.  He  died  at  Spencer 
Lodge,  on  the  Ist  December,  1838. 

The  bill,  filed  by  the  widow,  prayed  administration  of  the 
testator's  effects. 

The  principal  question  at  the  hearing  of  the  cause  was^  whether 
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the  plaintiff  was  en  tided  to  anything,  and  what,  under  the  wordsi 
^*  the  furniture,  books,  pictures,  wines,  &c.,  &c." 

*Mr.  Sivanstanj  for  the  plaintiff,  contended  that  she  [*720] 
was  entitled  to  all  articles  coming  witlun  the  above  de- 
scription, which  the  testator  had  at  the  time  of  his  death,  not- 
withstanding their  removal  to  Spencer  Lodge:  CollOon  v.  Oarth,{cij 
Land  v.  Devaynesjip)  Cunningham  v.  Boss  ;(c)  and  that  plate  and 
plated  anicles  passed  .under  tha  word  ^furniture:"  Kdly  ir. 
Powktid) 

Mr.  BoU^  Mr.  Olasst,  and  M^.  Odldfinck^  for  the  defendants. 

The  Vick-Chancellob. — My  impression  at  present  is,  that 
it  would  be  giving  too  strong  an  effect  to  the  position  of  the 
words,  and  to  the  definite  article,  to  hold  that  the  ivrords  are 
local.  I  think  that  there  is  enough  to  create  conjecture  and  sus- 
picion on  that  point,  but  no  more.    I  think  that  it  is  a  general 

gift.    If  my  opinion  should  alter,  I  will  stop  the  decree. 
.' 

July  2\st — ^The  Vicb-Chancellor. — ^I  have  reconsidered  the 
will  in  this  case,  and  have  not  changed  the  opinion  which  I  had 
at  the  close  of  the  argument  There  may  be  room  to  suspect  or 
conjecture,  that,  in  using  the  expressions  *^  the  furniture,  books, 
picture^s  wines,  &c.,  &c.,'"  the  testator  had  in  his  mind  only  suck 
effects,  within  the  description,  as  were  then,  or  as  at  his  death 
might  be,  in  the  dwelling-house  then  occupied  by  him  ;  especially 
when  their  place  in  the  will  is  observed.  But  the  expressions 
themselves  have  not  necessarily  so  restricted  a  meaning— rhave 
not  necessarily  any  local  reference.  It  would,  I  think,  be  giving 
too  much  weight  to  the  use  of  the  definite  a«;tide,  and  the  par- 
ticular position  of  the  phrase,  so  to  confine  the  construction. 
The  language  must,  I  conceive,  be  taken  to  have  been 
used  'generally,  not  with  regard  to  any  particular    [*7213 

(a)  6  Sim.  1»  (c)  2  Ca.  temp.  Lee^  272. 

{h)  i  Bra.  G.  a  637.  {d)  AmbL  605. 
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place,  HOT  with  regard  only  to  such  '*  ftimitare,  booka»  pictaiea, 
wines,  &c.,  &c"  as  he  had  when  he  made  his  wilL 


Declare,  that,  aooording  to  the  true  ooostroction  of  the  testator's  will,  the  i 
legacies,  CoDtaiaed  in  such  will,  of  articles  described  bj  the  words,  "  the  furniture, 
books,  pictures,  wines,  Ac.,  &c,"  comprised  such  articies  and  things  of  a  like  nature 
as  were  belonging  to  the  said  testator  at  the  time  of  his  death,  and  that  plate  and 
phited  articles  were  included  under  the  words  "  fiimiture,  books,  pictures,  wims^ 


Savill  V.  Savill,— YouNQ  V.  Savill. 

1846:  July  20th,  2l8t 

Upon  the  marriage  of  a  man  with  an  in&nt  ward  of  oourt  who  was  entitled,  jointly 
with  her  sister,  to  real  and  personal  estate  held  by  trustees  in  undivided  moieties,  he, 
with  the  sanction  of  the  Court,  covenanted  that,  upon  the  wife  coming  of  age,  her 
real  property  should  be  settled  upon  himself  and  herself  and  the  children  of  the 
marriage,  with  an  ultimate  limitation,  in  default  of  issue  of  the  marriage,  to  the  heirs 
of  the  wife.  He  also  settled  the  personal  property  in  the  same  manner,  except  that 
there  was  an  ultimate  limitation,  in  de&ult  of  issue,  to  the  next  of  kin  <^  the  wifiii. 
The  marriage  took  effect,  the  wll^  attained  twenty-one,  and,  about  a  month  after 
the  marriage,  died  without  issue,  and  without  executing  a  settlement  of  the  real 
estate,  leaving  her  sister,  who  was  also  an  infant  ward  of  court,  her  sole  heiress 
and  next  of  kin : — J7eM^  that  the  surviving  sister  could  not  compel  a  coAveyance 
to  herself  of  her  deceased  sister's  mote^  of  the  real  estate,  without  making  com- 
pensation to  the  husband  for  his  loss  of  that  interest  in  the  real  estate  which  ha 
would  have  taken  under  the  settlement^  had  it  been  executed  by  the  wife. 

Joseph  Savill,  being  seised  in  fee  of  certain  freehold  and 
copyhold  estates,  and  possessed  of  a  considerable  personal  estate, 
by  his  will,  dated  in  May,  1822,  devised  all  his  real  estate  to 
trustees,  upon  trust,  subject,  in  aid  of  his  personal  estate,  to  the 
payment  of  his  debts  and  legacies,  for  all  his  children  then  boroi 
or  to  be  born,  who  should  live  to  attain  the  ^^ge  of  twenty-one 
years,  and  their  heirs  as  tenants  in  common ;  and  after  directing 
that  all  his  outstanding  personal  estate  should  be  got  in  and  con- 
verted into  money,  and  invested  in  government  or  real  securities 
in  England,  he  directed  that  his  trustees  should  stand  possessed 
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of  his  residaary  personal  estate  upotf  the  same  trusts,  as  nearlj 
as  possible,  as  were  declared  concerniDg  his  real  estate. 

After  the  date  of  his  will  the  testator  purchased  other  freehold 
estate.  *  The  testator  died  in  January,  1823,  leaving  two 
infant  daughters,  Josephine  Isabella  and  Elizabeth  *Ca-  [*722] 
therine,  who  where  his  only  children  and  co-heiresses  at 
law.  In  December,  1828,  a  suit "  Savill  v.  Savilf,"  was  instituted 
on  behalf  of  the  infants,  for  the  administration  of  the  testator's 
estate,  and  for  the  appointmeiit  of  a  guardian,  &;c. ;  and  in  July, 
1829,  the  usual  decree  was  made. 

In  1840.  Elizabeth  Catherine  Savill,  being  still  an  infant,  mar- 
ried James  Parker.  Previously  to  the  marriage,  proposals  were 
laid  before  the  Master,  by  Mr.  Parker,  for  the  settlement  of  his 
intended  wife's  fortune.  By  those  proposals  her  whole  fortune, 
except  certain  articles  of  plate  and  china,  was  to  be  settled  as 
follows,  viz. :  the  real  estates  to  be  conveyed  to  the  use  of  trus- 
tees during'the  joint  lives  of  the  intended  husband  and  wife,  upon 
trust,  to  pay  the  rents  and  profits  to  the  intended  wife  for  her 
life  to  her  separate  use,  without  power  of  anticipation,  with  re- 
mainder to  theus^  of  the  intended  wife  for  her  life,  with  remain- 
der to  trustees  to  preserve,  &c.,  with  remainder  to  the  use  of  the 
intended  husband  for  his  life,  with  remtunder  to  the  use  of  the 
children  of  the  marriage,  as  the  intended  husband  and  wife,  or 
as  the  survivor,  should  by  deed  or  will  appoint,  with  remain- 
der, in  default  of  appointment,  to  the  use  of  the  children  as  ten- 
ants in  common  in  fee,  with  further  limitations  for  the  benefit  of 
the  surviving  children  in  case  of  any  dying  under  the  age  of 
twenty-one  and  without  leaving  issue ;  with  an  ultimate  limita- 
tion to  the  use  of  the  intended  wife  in  fee :  the  personal  estate  to 
be  settled  for  the  benefit  of  the  intended  husband  and  wife  dar- 
ing their  lives  in  the  same  manner  as  the  real  estate,  and  after 
the  death  of  the  survivor  upon  trust  for  the  children  of  the  mar- 
riage,^ the  intended  husband  and  wife,  or  the  survivor  of  them 
should,  in  manner  before  mentioned,  appoint;  in  default  of  ap- 
pointment, for  the  children  of  the  marriage,  who,  being  sons, 
should  attain  twenty -one,  or  being  daughters  should  attain  that 
age,*  or  marry,  &c. ;  and  if  there  should  be  no  child  to  take  a 
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vested  interest,  then,  if  the  intended  wife  should  survive  her 
husband,  for  her  absolutely ;  if  otherwise,  then  as  she 
[*728]  *8hoidd  by  deed  or  will  appoint,  and  in  default  of  such 
appointment  in  trust  for  her  next  of  kin,  as  if  she  had 
died  a.  widow  and  intestate ;  such  next  of  kin  to  take  according 
to  the  Statute  of  Distributions 

These  proposals  having  been  duly  approved  by  the  Master,  an 
indenture,  in  the  nature  of  marriage  articles,  dated  in  June,  1840, 
was  executed  by  Mr.  Parker,  whereby  he  covenanted  that  in 
case  the  intended  marriage  should  take  effect  he  would,  when  and 
as  soon  as  Elizabeth  Catherine  Savill  should  attain  the  age  of 
twenty-one  years,  and  at  the  costs  of  her  fortune,  make  and  ex- 
ecute,  and  use  his  best  endeavours  to  procure  the  said  Elizabeth 
Catherine  Savill  to  make,  execute,  and  acknowledge  a  settlement 
of  all  her  fortune  mentioned  and  referred  to  in  the  Master's  re- 
port and  in  the  proposals  (except  the  plate  and  china,)  to  the 
uses  and  upon  the  trusts,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  agreements,  and  declarations  in  such  propo- 
sals declared  concerning  the  same,  subject  to  the  approbation  of 
the  Master  in  every  respect;  and  that  immediately  after  the 
solemnization  of  the  marriage,  and  in  the  meantime  and  until  such 
settlement  should  be  made  and  executed,  all  the  estate,  right, 
title,  and  interest  of  or  to  which  he  should  in  his  marital  right 
become  seised,  possessed,  or  entitled  in  such  fortune,  or  any  part 
thereof  (except  as  aforesaid,)  should  be  held  and  applied  to  and 
upon  the  same  jj^ses^  trusts,  intents,  and  purposes,  to  and  upon 
and  for  which  the  same  would  be  held  and  ought  to  be  applied 
if  the  said  Elizabeth  Catherine  Savill  had  then  attained  the  age 
of  twenty-one  years,  and  the  settlement  thereinbefore  covenanted 
to  be  made  and  executed  had  been  made  and  executed. 

Elizabeth  Catherine  Savill  having  married  Mr.  Parker  soon 
after  the  execution  by  him  of  this  indenture,  attained  her  age  of 
twenty-one  on  the  6th  January,  1841.  On  the  8rd  of  the|3llow- 
ing  February  she  died,  without  ever  having  had  any 
[*724]  children,  and  without,  having  executed  *any  settlement 
of  the  real  estate  or  any  appointment  of  the  personal  es- 
tate comprised  in  the  before-mentioned  proposals  and  articles ; 
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and  letters  of  administration  of  her  estate  were  granted  to  her 
husband*  Mrs  Parker  left  her  sister,  Josephine  Isabella  Parker, 
her  heiress-at-law,  and  her  said  sister,  and  her  mother,  Catherine 
Hooper,  and  W.  H.  iHooper  and  Caroline  Elizabeth  Hooper,  her 
brother  and  sister  by  the  half-blood,  her  next  of  kin. 

In  Jaly,  1841,  Josephine  Isabella  Savill,  being  still  an  infant, 
married  Henry  Tuffnell  Young.  Articles  for  the  settlement  of 
her  fortune  were  made  under  the  sanction  of  the  Court,  in  favor 
of  herself,  her  husband  and  children.. 

The  bill  filed  in  the  second  mentioned  cause  by  Mrs.  Young 
against  the. trtlsteee  under  the  testator's  wUl,  and  against  James 
Parker  and  others,  prayed  that  the  whole  of  the  devised- real  es- 
tates of  the  testator  remaining  unsold,  and  of  the  descended  es- 
tates, might  be  conveyed  to  the  trustees  of  the  plaintiff's  mar- 
riage articles,  upon  the  trusts  of  those  articles ;  and  that  one 
moiety  of  the  testator's  residuary  personal  estate  might  be  as- 
signed to  the  last-mentioned  trustees  upon  the  same  trusts,  and 
the  other  moiety  to  trustees,  to  be  held  upon  the  trusts  of  the 
proposals  and  articles  made  and  executed  by  the  defendant 
Parker. 

The  defendant,  Parker,  by  his  answer  stated  that  he  was  ready 
and  willing  to  confirm  and  carry  into  effect  the  proposals  and 
articles  entered  into  by  him  as  to  all  the  personal  estate  com- 
prised therein,  upon  the  condition  and  in  consideration  of  the 
plaintiff  and  all  other  necessary  parties  confirming  the  same,  as 
to  all  the  real  estate  comprised  therein,  and  executing  such  con* 
veyances  and  assurances  as  might  be  necessary  for  that  purpose ; 
but  otherwise,  he,  the  defendant,  claimed  and  insisted  upon 
his  right  to  receive  and  retain  to  his  own  use  all  the  personal 
estate  to  which  at  the  time  of  his  marriage  with  Elizabeth  Ca- 
therine Savill  she  was  in  any  manner  entitled,  freed  and  discharg- 
ed from  the  trusts  to  which  the  same  was  intended  to 
*have  been  assured,  pursuant  to  such  proposals  and  [^725] 
articles. 

Mr.  Russell  and  Mr.  WHoockf  for  the  plaintiff,  contended  that 
the  defendant,  Parker,  could  not  maintain  the  equity  insisted  on 
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by  bis  answer,  inasmucb  as  it  was  by  bis  own  act  and  defavll 
tbat  tbe  legal  estate  in  tbe  realty  bad  descended  to  tbe  plaintiC 

Mr.  Bouxm  and  Mr.  Stevens,  for  tbe  otber  next  of  kin  of  Mis. 
Parker,  cited  Simeon  v.  Jones,{a)  Lhyd  r,  UoydJp) 

Mr.  Swansian  and  Mr.  J^tinton  for  tbe  defendants,  Mr.  Yonng 
and  bis  cbild. 

Mr.  Lambert  for  tbe  trustees  of  tbe  plaintiff's  marriage  articles. 

Mr.  Wigram,  Mr.  Humphry,  and  Mr.  BaundeU  Pahner,  for  tbe 
defendant  Parker,  contended,  first,  tbat  tbe  Court  would  not  de- 
cree a  partial  execution  of  tbe  articles ;  tbey  must  be  executed 
wholly  or  not  at  all.  Tbe  articles  were  a  contract  made  by  the 
Court ;  and  tbe  Court  would  take  care  tbat  its  own  contract  was 
carried  into  full  effect  Thellusson,  v.  Wooc^brdj{c)  Green  v. 
Oreen,{d)  Ocring  v.  Nii8h.{e)  Secondly,  tbat  tbe  plaintiff  and 
tbe  otber  next  of  kin  of  Mrs.  Parker,  being  merely  volunteers, 
and  not  witbin  tbe  consideration  of  tbe  articles,  were  not  entitled 
to  bave  tbe  articles  executed  for  tbeir  benefit  in  a  court  of  equity. 
Pulvertojl  V.  Pulvertofi^ig)  Johnson  v.  Legard,{h)  Davenport  v.  Bish* 

opPi{i)  Jefferys  v.  Ji^en/8^{k)  Colyear  v.  Chuntess  of  MvJr 
[♦726]    grave,{t)  *  Price  v.  EasUm,{m)  Oodsal  v.  FeA6,(n)  Meek  v. 

KetdewelL{o)  And  tbat  the  doctrine  as  to  tbe  failure  of 
performance  of  tbe  contract  on  one  side  not  putting  an  end  to 
tbe  contract  on  tbe  otber,  is  confined  to  objects  witbin  the  mar- 
riage consideration.  See  dicta  of  Lord  Chtteiiham,  in  Lioyd  y. 
Lhyd;  Archer  v.  Pope.{p)    Thirdly,  that^  supposing  tbe  conside- 


(a)  2  Roas.  k  IC  366. 

(b)  2  MyL  ft  Cr.  192. 

(c)  13  Vw.  209. 

(d)  2  Mer.  86. 

(«)  3  Atk.  186. 

(si)  18  Vee.  84,  92. 

Qi)  TurtL  ft  Hubs.  281. 

(f).2  Y.  ftC.  C.a461 

{k)  Gr.  ft  Ph.  138. 

(0  2  Keen,  81. 

(m)  4  B.  ft  Ad.  433. 

(a)  2  Keen,  99. 

(o)  1  Hare^  464. 

1 
• 
• 

« 

Cp)  2  Yes.  sen.  623. 

•  »    • 
• 

•.  • 
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ration  to  extend  to  the  next  of  kin,  and  the  court  to  have  jurifi- 
diction  to  enforce  the  contract  in  their  &vor,  it  could  or>l;,  as 
regarded  the  plaintiff,  be  by  way  o£  election/  The  plaintiff  could 
not  repudiate  the  settlement  as  to  the  realty,  and  enforce  it  as  to 
the  personalty.  Bigland  v.  Huddlesicm^{a)  Chetwynd  v.  Fkdr 
ivood^{b)  Seton  V.  Smitkj{c)  Moore  v.  BiUkrj{d)  Crofion  v.  OrmAy.{e) 

Mr.  Wtlcockf  in  reply. 

July  2l8t — Th{:  YiCi^-CHANCELLOR. — ^AmoDg  the  causes  be- 
fore me  on  this  occasion,  is  the  cause  in  which  the  proposals  and 
articles  for  a  settlement  in  contemplation  of  the  marriage  of  Mrs. 
Parker,  then  a  ward  of  this  court,  were  approved  by  the  Court^ 
a  circumstance  perhaps,  not  immaterial.  She  never  had  any  is- 
sue, and  has  been  survived  by  her  husband,  who  is  her  admin- 
istrator. The  persons  who  were  her  next  of  kin  at  her  death 
were  her  sole  heiress-at-law,  and  others. 

Mr.  Parker,  who,  subject  to  any  contract  that  may  have  been 
made  concerning  his  wife's  personal  estate,  has  the  sole  title  to 
his  wife's  personal  estate,  is  willing  to  abide  by  the  proposals 
and  articles,  provided  that  all  their  terms  and  provisions 
be  carried  into  effect,  as  ihey  would  have  been  *if  he  [*727] 
and  Mrs.  Parker,  in  her  lifetime,  after  her  majority,  had 
joined  in  making  a  settlement  conformably  to  the  proposals  and 
articles. 

The  heiress-at  law,  and  her  husband,  insist  on  withdrawing  the 
real  estate  from  the  proposals  and  articles,  and  are  entitled  to  do 
so.  For  this  the  other  next  of  kin  are  not  answerable  and  are 
not  to  blame.  But  one  question  is,  whether  the  rights  of  the 
issue  of  the  marriage  being  out  of  the  case,  (for  there  was  not 
any  issue  of  the  marriage,)  the  next  of  kin,  who  are  "volun- 
teers," or  in  a  sense  "  volunteers,"  can  be  allowed  in  these  suits 
to  claim  the  benefit  of  part  of  the  contract  against  the  husband| 
who  is  not  permitted  to  have  the  benefit  of  the  whole  of  it.    And 

(a)  3  Bjo.  a  0.  285.  (b)  4  Bro.  P.  0.  435, 

(c)  11  Sim.  59.  ((Q  2  Bob.  &  L.  249,  26). 

(«)  2  Soh.  A  L.  583,  602. 

Vol.  IL  86 
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my  opinion  is,  that,  there  having  been  no  issue  of  the  marriage, 
the  next  of  kin  have  not  a  better  equity  to  take  from  him  the  per- 
sonal estate,  for  the  purpoaea  of  the  proposals  and  articles,  when 
the  real  estate  is  withdrawn  from  the  proposals  and  articles,  than 
he  has  to  keep  out  of  their  influence  so  much  at  least  of  the  per- 
Bonal  estate  as  may  be  sufiGicient  to  compensate  him  for  that  inte- 
rest in  the  real  estate  which  the  proposals  and  articles  purport  to 
give  him,  but  which  he  is  not  allowed  to  have. 

Dedare,  that  the  real  estate  of  the  late  E.  0.  Parker,  deoeased,  is  not,  and  has  not 
been  since  her  decease,  affected  by  the  proposals  and  articles  for  a  settlement  made 
and  executed  on  the  occasion  of  her  marriage  with  the  defendant,  James  Parker. 
And  the  defendant,  James  Parker,  in  his  own  right  and  as  administrator  of  the  said 
E.  C.  Parker^  consenting  lo  abide  by  the  said  proposals  and  articles  as  to  the  personal 
estate  of  the  said  E.  C.  Parker,  subject  to  being  compensated  out  of  the  interest  of 
her  next  of  kin  therein  for  the  interest  in  the  real  estate  of  the  said  E.  C.  Parker, 
agreed  or  intended  to  be  provided  for  him  by  the  said  proposals  and  articles,  Refer  it 
to  the  master  to  inquire  whether  it  is  for  the  benefit  of  the  plaintii!^  Josephine  Isabella 
Toung,  and  also  whether  it  is  for  the  benefit  of  the  children  of  the  said  Josephine 
Isabella  Young,  to  elect  to  take  the  real  estate  of  the  said  E.  C.  Parker,  discharged 
of  the  proposed  setUement,  or  to  elect  to  confirm,  in  all  respects,  the  said  proposed 
settlement    And  in  prosecuting  such  inquiry,  the  master  is  to  assume,  that,  in 

the  event  of  an  election  not  being  made  by  the  parties  interested  in  the 
[*T28]    real  ^estate  to  confirm  the  said  proposed  settlement,  the  interest  of  the  next 

of  kin  in  the  personal  estate,  which  was  t^e  subject  of  the  said  proposed 
settlement,  will  be  liable  to  make  compensation  to  the  defendant,  James  Parker, 
for  the  interest  in  the  real  estate  intended  to  be  provided  for  him  by  the  said  pro- 
posed settlement ;  and  that,  as  between  the  several  next  of  kin  of  the  said  E.  G. 
Parker,  the  share  or  interest  of  the  plaintiff,  Josephine  Isabella  Toung,  in  the  said 
personal  estate,  will  be  primarily  liable  to  make  good  such  compensation.  But  the 
preceding  direction  is  to  be  without  prejudice  to  any  question  to  be  submitted  to 
the  court  after  the  master  shall  have  made  his  report.  And  let  the  master  inquire 
how,  and  by  what  means,  and  under  what  circumstances  it  happened  that  a  settle- 
ment was  not  made  conformably  with  the  said  proposals  and  articles.  And  none 
of  the  parties  objecting,  let  the  sum  o^  &c.,  be  paid  to  tlie  defendant,  James  Parker. 
And  let  the  dividends  to  accrue  on  the  sum  of  £115  stock,  and  14722.  17«.  stock, 
ftajlse  paid  to  the  defendant,  James  Parker,  during  his  life,  or  until  further  order. 
And  let  the  defendant,  James  Parker,  be  at  liberty  to  receive  the  income  of  the 
other  personal  estate  which  was  the  subject  of  the  said  proposals  and  articles  during 
his  life,  or  until  fUrther  order.  But  the  durections  for  payment  to  the  said  James 
JParker,  to  be  without  prejudice  to  any  question.        ♦♦♦♦♦♦ 
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♦Smith  v.  Barneby. 

1846:  July  29th,  31st 

Testator,  afler  devising  certain  flreehold  estates  in  trust  for  A.  in  strict  settlemeiAi 
with  remainder  to  B.,  in  strict  settlement,  with  remainder  to  his  own  right  beira, 
gave  leasehold  and  copyhold  property  (of  the  nature  of  personalty)  upon  trusts 
similar  thereto,  yet  so  that  the  same  should  not  vest  absolutely  in  any  child  of  a 
tenant  for  Hfe,  unless  such  child  should  attain  twenty-one,  **  and  so  that,  in  de- 
fault of  any  person  becoming  entitled  thereto  under  this  my  will,  the  same  shall 
be  in  trust  for  my  personal  and  not  my  real  representative."  And  the  testator 
gave  the  residue  of  his  personal  estate  to  his  wife,  and  appointed  her  sole  execu- 
trix of  his  wilL  Upon  the  -death  of  all  the  tenants  for  life  without  issue,  a  ques- 
tion arose,  as  to  the  devolution  of  the  leasehold  and  copyhold  estates,  betweea 
the  next  of  kin  of  the  testator  at  the  time  of  Ms  death,  his  next  of  kin  at  the 
time  of  the  death  of  the  surviving  tenant  for  life,  and  the  representative  of  the 
widow  :-r-^<^,  that  the  representative  of  the  widow  was  entitled  to  the  exduaioa 
of  both  classes  of  next  of  kin. 

The  words  **  personal  representative, "  or  the  words  **  legal  personal  representative," 
must  ordmarilj  and  prima  facie  be  taken  to  mean  *'  executors  or  administrators." 

Thomas  NEWuraAM,  by  his  will,  after  stating  that  he  confirmed 
his  marriage  settlement,  whereby  he  was  entitled,  after  the  de- 
cease of  his  dear  and  loving  wife,  Penelope  Newnham,  and  fail- 
ure of  issue  by  her,  to  certain  real  estates  in  fee,  gave,  devised, 
and  bequeathed  all  his  freehold,  leasehold,  and  copyhold 
estates,  not  included  in  his  marriage  settlement,  *to  [*729] 
trustees,  their  heirs,  executors,  administors,  and  assigns, 
according  to  the  nature  of  the  property,  upon  trust,  as  to  his 
lands  in  Blomsgrove,  to  raise  £700  for  a  particular  purpose,  and 
subject  thereto  for  his  said  wife  Penelope,  her  heirs  and  assigns. 
And  as,  to,  for,  and  concerning  all  other  his  freehold,  leasehold, 
and  copyhold  hereditaments  so  given  to  his  trustees,  upon  trust, 
that  his  said  trustees  should  pay  and  perform  the  rents,  cove- 
nants,, and  services  to  which  the  leasehold  and  copyhold  part  of 
the  premises  might  be  liable,  and  subject  thereto,  upon  trust,  to 
permit  the  rents  and  profits  of  the  said  freehold,  leasehold,  and 
copyhold  premises  to  be  received  by  his  said  wife  Penelope,  and 
her  assigns,  during  so  many  years  of  the  estate  therein  as  she 
might  live,  with  power  to  cut  timber,  &c.    And  after  the  decease 
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and  failure  of  issue  of  his  wife,  the  testator  gave  all  his  lands^ 
tenements  and  hereditaments,  as  well  those  included  as  those 
not  included  in  his  marriage  settlement,  (except  those  which  he 
had  given  to  his  wife  absolutely,)  to  the  same  trustees,  upon 
trust,  as  to  the  leasehold  and  copyhold  parts  of  the  said  premi- 
ses, to  pay  and  perform  the  rents,  covenants,  and  services  with 
or  to  which  the  same  were  respectively  charged  or  liable,  &c-, 
and  subject  thereto  upon  the  trusts  after  mentioned.  And  as 
to,  for,  and  concerning  all  such  parts  of  the  testator's  messuage 
and  estates  in  the  parishes  of  Broadwas  and  Doddenham,  as  were 
in  the  nature  of  freehold,  in  trust,  to  permit  his  niece,  Charlotte 
Elizabeth  Stewart,  and  her  assigns,  during  her  life,  to  receive, 
have,  and  take  the  rents,  issues,  and  profits  thereof,  and  after 
her  decease  in  trust  for  her  first  and  other  sons  severally  and  sue- 
oeasively  in  tail,  with  remainder  in  trust  for  her  daughters  as 
tenants  in  common  in  tail,  with  similar  limitations  over  in  favor 
of  the  testator's  niece  and  nephew,  Mary  Ann  Steward  and 
Thomas  Steward,  and  their  issue  respectively,  with  an  ultimate 

limitation  in  trust  for  the  testator's  own  right  heirs. 
[*780]    And  as,  to,  for,  and  'concerning  all  such  parts  of  the 

testator's  estatesin  Broadwas  and  Doddenham,  as  were 
leasehold  and  copyhold,  "  TTpon  such  trusts,  and  for  such  intents 
and  purposes,  as,. allowing  for  the  diiferent  nature  and  quality  of 
the  estates,  will  best  and  nearest  correspond  with  the  trusts,  in* 
ients,  and  purposes  hereinbefore  by  me  declared,  of  the  freehold 
part  of  my  said  messuage  and  other  hereditaments  at  Broadwas 
aforesaid,  so  that  the  said  leasehold  and  copyhold  estates  may 
be  enjoyed  by  the  person  or  persons  for  the  time  being  entitled 
under  this  my  will  to  the  said  freehold  part  of  the  said  messuage 
and  other  hereditaments,  and  may  go  along  with  the  same,  so 
far  as  the  rules  of  law  and  equity  will  permit ;  yet  so  neverthe> 
less  that  the  said  leasehold  and  copyhold  estates  shall  not^  as  to 
the  effect  or  purpose  of  transmission,  vest  absolutely  in  any 
child  of  any  person  hereby  mad^  tenant  for  life,  unless  such  child 
shall  live  to  attain  the  age  of  twenty-one  years,  and  so  that  ia 
defSsiult  of  any  person  beooniing  entitled  thereto  under  this  my 
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will,  the  same  shall  be  in  trust  for  my  personal  and  not  my  real' 
representative." 

The  testator  then,  after  giving  the  trustees  certain  powersi 
authorizing  them,  with  the  consent  of  the  widow,  to  sell  and  grant 
leases  of  the  freehold  and  copyhold  estates  thereinbefore  given 
and  bequeathed,  gave  and  bequeathed  to  his  said  wife  Penelope, 
her  executors,  administrators,  and  assigns,  discharged  from  his 
debts,  all  and  singular  his  carriage  and  horses,  plate,  linen,  house- 
hold furniture,  wines,  live  and  dead  stock,  crops  and  effects  what- 
soever, at,  in,  or  upon  or  belonging  to  his  dwelling«house  at 
Broadwas  Court,  and  the  buildings  and  lands  held  therewith  at 
the  time  of  his  decease,  for  her  and  their  own  use  and  benefit. 
Also,  he  gave  to  his  said  wife,  Penelope,  all  his  money  and  se- 
curities for  money,  and  all  other  his  personal  estate  and  effects 
whatsoever  and  wheresoever,  except  what  he  had  otherwise  dis- 
posed by  that  his  will,  upon  trust,  to  sell,  call  in,  and  convert 
into  money  such  part  thereof  as  should  not  consist  of 
♦money,  and  by  and  out  of  the  monies  to  arise  thereby  [*781] 
and  of  which  he  should  die  possessed,  to  pay  his  debts 
and  funeral  expenses,  and  the  expenses  of  proving  that  his  will ; 
and  in  the  next  place,  to  retain  to  herself  to  her  own  proper  use 
and  benefit,  the  sum. of  £8000,  with  interest  thereon,  after  the 
rate  of  £4  10$.  per  cent  to  be  computed  from  his  decease,  and 
then  to  pay  the  sum  of  £1000  unto  the  said  trustees,  their  ex- 
ecutors and  administrators,  upon  the  trusts  after  mentioned,  and 
in  case  there  should  remain  any  surplus  of  the  said  trust  monies 
after  payment  of  his  debts  and  funeral  expenses  and  the  expense 
of  proving  his  will  and  the  two  legacies  of  £3000  and  £1000, 
then  he  gave  and  bequeathed  such  surplus  td  his  said  wife  Pen- 
elope, her  executors,  administrators,  and  assigns,  for  her  and 
their  own  proper  use  and  benefit  Provided  always,  and  hedid 
thereby  expressly  declare  his  will  and  mind  to  be,  that,  in  case 
the  residue  which  should  remain  of  the  said  trust  monies  after 
payment  of  his  said  debts,  funeral  and  testamentary  expenses, 
should  prove  insufficient  to  pay  his  said  legacies  of  £8000  and 
£1000,  then  his  said  trustees  should,  within  twelve  months  aft;er 
his  decease,  or  as  soon  after  as  conveniently  might  be,  by  salei 
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mortgage,  or  other  disposition  of  all  or  any  part  of  the  fireebcdd, 
leasehold,  and  copyhold  estates  thereinbefore  by  him  devised 
and  bequeathed,  levy,  and  raise  and  pay,  the  said  several  sams 
of  £3000  and  £1000,  or  such  part  thereof  respectively  as  the  said 
residuary  trust  monies  should  prove  insufficient  to  pay  as  afore- 
said ;  anything  thereinbefore  contained  to  the  contrary  thereof 
in  anywise  notwithstandiDg.  And  the  testator  appointed  his 
said  wile  his  sole  executrix. 

The  copyholds  mentioned  in  the  will  were  held  for  lives,  and 
were  descendible  to  executors. 

The  testator  died  soon  after  th^  date  of  his  will,  leaving  his 
wife  Peuelope,  his  nephew,  Thomas  Steward,  who  was  his  heir- 
at-law,  and  his  nieces,  Charlotte  Elizabeth  and  Mary 
[*732]  *Anne  Steward,  who,  with  their  brother,  Thomas 
Steward,  were  his  next  of  kin,  surviving  him. 

The  widow  died  in  182L         % 

The  nephew  and  nieces  died  after  the  widow's  death,  without 
leaving  issue ;  Charlotte  Elizabeth  being  the  survivor. 

Upon  a  bill  filed  by  the  trustees,  praying  the  directions  of  the 
Court,  the  principal  question  was,  who  were  entitled  to  the  copy- 
hcdd  and  leasehold  estates  under  the  trust  for  "  my  personal  and 
not  my  real  representative ;"  whether,  first,  the  widow  as  reav 
duary  legatee  of  the  testator ;  secondly,  the  next  ot  kin  of  the 
testator  living  at  his  death.;  or  thirdly,  his  next  of  kin  living  at 
the  death  of  the  surviving  tenant  for  life. 

Mr.  Swanston  and  Mr.  R  0.  White,  for  the  plaintiff. 

Mr.  Wtgram  and  Mr.  OampbeU,  for  the  personal  representative 
of  the  widow. — The  widow  is  entitled  either  to  the  whole  of  the 
leasehold  and  copyhold  estates  a^  residuary  legatee  of  the  testa* 
tor  or  distributively  with  the  next  of  kin  living  at  bis  death. 
We  submit  the  former  is  the  right  construction.  She  would  have 
taken  the  whole  if  the  testator  had  been  sileht'  as  to  those  who 
were  to  take  on  failure  of  the  preceding  limitations.  The  object 
of  the  testator  was  merely  to  express  that  which,  if  be  had  been 
silent,  would  have  taken  place  by  operation  of  law.     [The  Fiice- 
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Chancdlor. — Suppose  he  had  said  "  in  trust  for  my  executors, 
administrators  and  assigns  ?"]    Then  she  would  have  taken  the 
whole  under  the  residuary  clausa    Moreover  the  previous  limi- 
tations having  failed,  the  power  of  sale  is  extinct :  Wkeaie.y. 
HalLifl)    The  words  "  personal  representative"  in  the  singula^:, 
are  more  favorably  to  the  residuary  legatee  than  "  per- 
sonal ^representatives"  would  bef  showing  that  the    [*738] 
object  was  to  contrast  that  person  with  the  heir^    But 
under  the  words,  in  the  plural,  there  would  have  been  a  trust 
for  the  residuary  legatee ;  the  words  '^  personal  representatives" 
being  analogous  to  "  executors  and  administrators:  per  Sir  James 
Wigram  \n  noUonxiy  v*  Olarkson^b)  Taylor  v.  Beverley ^(c)  Price 
V.  Strange,{<I)  Saberton  v.  Sheek.{e)  The  case  of  Baines  v.  Ottey,{g) 
seems  adverse,  but  there  the  words  "  to  or  amongst"  precede  the 
words  "  personal  representatives," 

Supposing  the  widow  not  to  be  entitled  as  residuary  legatee, 
she  would  be  entitled  to  a  distributive  share  with  the  next  of  kin : 
ChUtm  V.  Chtton,{h)  and  that  at  the  deaih  of  the  testator :  Smith 
V.  Smith^{i)  Harrington  y,  Hart^^JS)  Masters  v.  Sooper,{I)  Doe  d. 
Oamer  v.  Laioson.{fn) 

It  is  submitted  however,  that  in  this  will  the  words  in  ques- 
tion .  were  an  emphatical  descnption  of  the  testator's  widow, 
whom  he  appointed  his  sole  executrix,  and  intended  to  be  his 
whole  and  sole  personal  representative.  He  could  not,  by  the 
words  '*  personal  representative,"  in  the  singular,  mean  a  class ; 
it  wns  persona  designata:  OoJUer  v.  /S^irc,(n)  Wallis  y,  Taylor,{o) 
Stocks  V.  Dodsley.{p) 


(a)  11  Vei.  80,  86.  (6)  2  Bjm,  621,  623. 

(c)  Ante,  Vol  1,  p.  108.  (d)  6  Had.  169. 

(e)  1  Bun.  k  M.  687. 

(.'/)  1  M.  ft  E.  466.  It  was  stated  at  the  bar  that,  upon  ezamination  of  the  original 
will  in  Bainea  t.  Ottey,  it  had  been  found  to  aooord  with  the  judgment,  which  state* 
the  limitation  to  be  to  "representatiTes  in  the  plural" 

{h)  2  Bear.  67.  (t)  12  Sim.  317. 

(k)  1  Cox,  131.  (0  4  Bra.  C.  G.  207. 

(m)  3  East,  278.  (n)  3  RuflB.  467. 

(a)  8  Sim.  241.  (p)  1  Keen,  326. 
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y&ir.  JRussell  and  Mr.  Oiffard,  for  the  representatives,  of  Thomas 
and  Mary  Ann  Steward. — The  persons  entitled  by  consanguinity 

at  the  testator's  death  take  as  tenantis  in  common.  The 
[*784]    *widow  could  not  take  the  leaseholds  and  copyholds 

under  the  residuary  clause,  for  in  it  there  is  an  expitss 
exception  of  what  the  testator  "  had  otherwise  disposed  oV\a) 
The  latter  part  of  the  clause  also  is  repugnant  to  such  a  con- 
struction. Nor  is  the  widow  entitled  under  the  word  "  represen- 
tative," which  must  be  construed  in  its  ordinary  legal  ^ense,  ac- 
cording to  the  statute :  Mounsey  v.  Blamire.{b)  The  word  is 
nomen  coUecttvum  \Pt/ot  v.  Pyot{6)  The  words  "pereonal  rep- 
resentatives" do  not  mean  executors  and  administrators,  but 
next  of  kin :  Palin  v.  JSi7&,(d)  Ixmg  v.  BIackhall,{e)  Minter  v. 
Wraith.(g) 

Mr.  Teed  and  Mr.  Faher,  for  the  representatives  of  Charlotte 
Elizabeth  Stewtgrd. — It  would  be  inconsistent  to  hold  that  the 
widow  is  persona^  designata  by  the  words  "  personal  representa- 
tive ;"  for  in  other  parts  of  the  will  she  is  designated  by  other 
expressions.  Wherever  the  testator  speaks  of  her  in  her  repre- 
sentative character,  he  calls  her  texecutrix ;  when  he  gives  her 
the  residue,  it  is  to  her  by  name,  and  to  her  executors,  adminis- 
trators, and  assigns.  Under  the  words  "  personal  representa- 
tive," the  next  of  kin  living  at  the  testator's  death  are  entitled : 
Bdbinson  v.  Smilh^{h)  Walter  v.  MaJcin,{i)  Jennings  v.  ChUimore  f^k) 
and  they  take  in  joint  tenancy :  Withy  v.  Manghs^fJ)  BoydeU  v. 
OoligMy.ip) 

Mr.  Lee  and  Mr.  Chapman  Barber^  for  the  next  of  kin  living 
at  the  death  of  the  surviving  tenant  for  life. — ^It  is  not  certain 
that  the  word  "  personal"  does  not  apply  to  some  substantive 

(a)  Bat  866  amtBy  p.  616.  (b)  4  Russ.  384. 

(e)  1  Vez.  86IL  335.  (d)  1  M.  ft  X.  470. 

(e)  3  Vea.  486.  (0)  13  Sim.  62. 

(h)  6  Sim.  47.  (t)  6  Sim.  148. 

(h)  3  Ves.  146.  (Q  4  Bear.  368. 
(m)  12  Law  Jour.  186. 
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understood,  as  "  estate,"  or  "  represeiitatiyes ;"  thQ  adjec- 
tive *"  real"  agreeing  with  "  representative."  However,  [*785] 
the  words  "  personal  representative"  cannot  be  applied 
to  the  wife  d&  persona  deatgnata^  in  a  will  framed  like  the  present; 
where  she  is  continually  mentioned  by  name,  with  the  addi- 
tion, in  many  instances,  of  words  of  endearment^  as  '^  my  dear 
and  loving  wife,"  &a  The  testator  conM  only  have  intended 
to  give  his  wife  a  life  interest  in  the  leasehold  and'  copyhold ; 
otherwise,  why  should  he  have  given  the  trustees  a  power  of  sale 
in  her  lifetime,  with  her  consent;  the  produce  of  the  sale  to  be 
settled  to  the  same  uses  as  the  freehold  ?  Then  there  is  an  in- 
consistency in  including  the  leasehold  and  copyhold  estate  in  a 
residuaiy  clause,  out  of  which  they  are  clearly  excepted.  If 
the  widow  could  not  take  either  as  persona  dmgnata^  or  under 
the  residuary  clause,  the  next  of  kin  will  take  exclusively  of 
the  widow :  Bailey  v.  Wrigkt^{(i)  Bridge  v.  Albotifi)  And  the 
time  of  ascertaining  the  next  of  kin  will  be  at  the  death  of  the 
surviving  tenant  for  life:  Jones  t.  €hlbeck^{c)  Birdy.  Woo(^{d) 
Brtden  v.  Hewytj{e)  Clapton  v.  Buhner^  (g)  Minier  v.  Wraith^ 
Marsh  v.  Marsh.{h) 

a 

Mr.  BoU  and  Mr.  BaOett,  for  the  defendants,  in  the  same  inter- 
est as  the  last  preceding,  cited  Oooper  v.  Dent8<m,{t) 

July  Slst — Tbr  Yicet-Granceislob. — ^It  is  likely  that  the 
draft  of  the  will  in  this  case  after  it  had  been  settled  was  altered 
by  a  different  hand,  and  not  in  its  altered  state  submitted  to  the 
person  who  had  originally  settled  it  Whether,  however,  this 
conjecture  is  well  or  ill  founded,  the  instrument  for  construction 
is,  of  course,  merely  the  will  as  it  stands ;  the  question 
in  the  cause  being,  what  is  the  meaning  of  the  *words  [*786] 
''  in  trust  for  my  personal  and  not  my  real  representa- 
tive," which  the  document  contains. 

(a)  18  Tee.  49.  (b)  3  Bra  0.  0.  234. 

(c)  8  Yea.  38.  (4  2  Sim.  it  Stu.  400. 

(«)  2  IC  ft  K.  90.  (^)  6  My.  ft  Or.  108. 

(A)  1  Bra  a  0.  293.  (0  13  3iiii.  290. 

Vol,  IL  87 
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The  word  "  personal''  being  an  adjective,  the  substantiye  to 
which  it  belongs  is  "  representatives"  understood,  or  "  represen- 
tative'' expressed.  If,  instead  of  either  of  those  two  words,  the 
substantive  were  '^  estate"  understood,  that  would,  I  apprehend, 
be  decisive  against  the  claims  of  each  class  of  the  next  of  kin,  as 
the  widow  was  solo  residuary  legatee^  Now,  whatever  may  be 
thought  of  the  single  word  "representative,"  or  "representatives," 
or  of  the  expression  "  legal  representative"  or  "  legal  representa- 
tives," I  i^prehend  that  the  words  "  personal  representative,"  or 
the  worde  "  legal  personal  representative,"  mean  ordinarily,  and 
must ^prmayocte  be  taken  to  intend,  an  executorlor  administrator, 
that  is,  a  representative  in  law  as  to  personal  estate ;  not  a  kins- 
man or  kinswoman,  not  a  wife  or  husband,  not  a  person  entitled 
by  statute  to  claim  distribution.  Generally,  also,  and  prima 
facie^  as  I  suppose,  a  bequest  made  to  a  "  personal  representative,*' 
when  the  expression  is  so  interpreted^  must  be  understood  as 
made  to  that  representative  not  for  his  or  her  own  benefit  neces- 
sarily, but  for  the  purposes^  whatever  they  may  be,  for  which  he 
or  she  holds,  or  would  hold,  the  general  personal  estate  of  the 
individual  whom  he  or  she  is  described  as  personally  represent- 
ing. 

If  such  are  the  meaning  and  effect  of  the  language  of  the  will 
before  me,  the  dispute  in  the  cause  decides  itself  certainly  against 
the  testator's  next  of  kin  of  each  class,  and  in  favor  wholly  of 
his  widow,  who  was  his  sole  eicecutrix,  and  also  his  sole  residuary 
legatee. 

Of  course,  however,  the  context  of  a  will  containing  the  words 
"personal  represelitative"  or  "personal representatives,"  maybe 
such  as  to  render  it  necessary  or  proper  to  read  them  as  import- 
ing consanguinity,  or  as  referring  to  a  distribution,  though  there 
is  no  intestacy,  such  as  would  take  place  had  there  been 
[*737]  an  intestacy ;  and  the  question  *before  me  is,  whether 
in  the  present  instance  the  will  is  to  be  construed  in 
either  of  these  two  latter  modes. 

It  lies  I  conceive,  on  those  alleging  the  propriety  of  either  of 
these  modes  of  interpretation,  to  show  that  the  testator's  inten* 
tion  is  plainly  so — ^to  show  more  than  a  doubt ;  since  raising 
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only  a  doubt,  they  leave  his  expression  in  possession  of  its  pro- 
per force.  The  manner  in  which  the  testator  uses  it  in  con- 
nexion with  the  expression  **  heirs"  or  "real  representative,"  or 
in  contrast  to  that  expression,  makes  the  contention  against  the 
widow's  exclusive  right  neither  absurd  nor  unfair,  but  does  not, 
I  think,  afford  sufficient  proof,  or  a  sufficiently  strong  argument, 
against  her.  Having  made  particular  dispositions  of  his  real 
estate,  of  which  the  ultimate  was  in  favor  of  his  right  heirs,  he 
makes  similar  dispositions  of  the  personalty  in  question,  substi- 
tuting only  for  the  ultimate  disposition  in  favor  of  his  "  real  re- 
presentative" (by  which  term  he  alludes  to  his  right  heirs)  an 
ultimate » disposition  in  favor  of  his  "  personal  representative.^ 
I  cannot  venture  to  infer,  merely  from  thence,  against  the  pro- 
per meaning  of  the  words  "  personal  representative,"  that  they 
must  be  taken  to  import  consanguinity,  because  heirship  is  by 
consanguinity. 

In  a  possible  state  of  circumstances,  the  limitation  in  favor  of 
the  testator's  right  heirs  might,  I  assume,  have  had  some 
operation  and  effect,  although  he  died  before  the  recent  Will 
Act ;  but  as  circumstances  are  and  were,  the  limitation  has  not^ 
and  can  never  have,  any  operation  or  effect,  has  never  had  any 
and  could  not,  by  the  happening  of  his  death  at  any  other  time 
than  the  time  when  it  did  happen,  have  had  any. 

The  gift  to  his  heirs  in  this  case,  if  it  was  a  gift,  was  a  spec^ 
fie  gifl  of  an  interest  in  a  specific  subject  to  Ifce  person  or  per- 
sons who  would  have  taken  that  interest  if  there  had  been  no 
specific  disposition  of  it. 

To  apply  the  same  or  an  analogous  construction  to 
the  gift  *to  the  personal  representative,  in  one  sense  [*7S8] 
confers  ou  the  widow  half,  though  only  half,  of  the  fund 
in  dispute,  but  in  another  sense,  confers  on  her,  as  executrix 
and  residuary  legatee,  the  whole.  For,  if  the  limitation  in  ques- 
tion is  to  be  read  as  a  limitation  in  favor  of  the  person  who 
would  have  taken  the  subject  in  the  absence  of  any  specific  dis- 
position of  it,  she  is  that  person  for  every  beneficial  as  well  as 
legal  purpose,  in  my  opinion,  notwithstanding  the  observations 
that  have  been  made  on  the  form  and  particular  language  of  the 
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residuary  bequest ;  since  the  widow  was  certaiiily,  as  I  conoeivei 
general!  J,  as  well  as  solely,  the  residuary  legatee. 

What,  in  the  event  of  the  teststor  having  survived  his  nephew 
and  niec^  and  died  without  leaving  any  kindred,  would  have 
been  thought  of  a  claim  by  the  Grown  or  the  Lords  of  the 
Copyholds,  against  the  widow,  to  the  produce  of  the  leaseholds 
or  copyholds  subject  to  her  life-interest?  It  is  unnecessary 
upon  this  topic  to  refer  to  Sir  W.  Ghanfs  observations  in  Camr 
bridge  v.  Iious^{a)  and  Leake  v.  Jiobinson^Qi)  to  Bland  v.  Lamb^{e) 
or  to  any  other  authority. 

Against  the  widow  it  has  been  contended,  that,  had  the  testa* 
tor  meant  her  to  take  the  interest  in  dispute,  he  would  have 
given  it  to  her  by  name ;  and  that  the  form  and  language  of  the 
power  of  sale  of  the  leasehold  and  copyhold  estates,  the.  direc- 
tions as  to  the  mode  of  settling  property  to  be  bought  with  the 
proceeds,  and  the  provisions  as  to  the  pecuniary  legacies,  sup- 
port the  claim  of  the  next  of  kin  of  one  class  or  the  other. 

I  have  considered  these  remarks,  and  the  other  arguments 
against  the  widow's  construction,  but  they  appear  to  me  not 
strong  enough  to  elOfect  their  purpose  Had  the  counsel  for  the 
various  next  of  kin  established,  however  unintentionally,  that 
of  which  together  they  well  nigh,  though  not  quite, 
[*789] '  ^persuaded  me,  namely,  that  the  limitation  is  unintelli^- 
ble,  they  would  in  eflect  have  established  the  case  of  the 
widow  as  residuary  legatee,  the  property  being  all  personal 
If  it  is,  as  I  think  it  to  be,  intelligible,  one  sense  certainly  in 
which  it  may  be  understood  is  the  sense  for  which  those  who 
support  her  case  contend.  And  this,  I  repeat,  is  the  ordinary 
sense,  and  prima  /adej  and  correctly,  the  meaning  of  the  lan- 
guage used.  The  words  "  personal  representative"  may,  as  every 
one  knows,  be  read  in  another  sense,  if  the  context  is  such  as  to 
require  and  demonstrate  the  propriety  of  that  reading.  The 
question  is,  whether  such  a  context  is  to  be  found  in  this  wilL 
I  cannot  discover  it.  I  believe,  that  to  read  the  words  "  per- 
sonal representative"  in  this  will  as  not  meaning  '^personal  re- 

(a)  8  Yes.  IS.  W  ^  ^^-  ^^-  (<)  8  J-  ^  W.  899l 
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presentatiye"  according  to  the  proper  impo'rt  and  general  acoep* 
tation  of  the  expression,  would  be,  if  not  merely  arbitraiy, 
merely  conjectural ;  and  I  think,  therefore,  that  the  next  of  kin 
of  each  class  must  be  considered  as  excluded  in  favor  of  the 
aole  executrix,  who  was  also  the  sole  residuary  legatee.  That  I 
have  a  clear  opinion  either  as  to  what  was  passing  in  the  testa- 
tor's mind  when  he  composed  or  assented  to  the  clause  under 
consideration,  or  that  in  using  it  he  had  any  particular  or  definite 
view  or  meaning,  I  have  not  said,  and  do  not  say.  .  But  the 
greater  the  obscurity  the  better  the  case  (^  the  residuary  legatee. 


* J&  parte  WiLLiAMa^In  the  Matter  of  Williams.    [*740] 

1846 :  Jolj  S9tb. 

Order  made  for  a  liberal  allowance  for  the  mainteoanoe  and  education  of  a  female 

infant,  whose  father  was  living,  with  a  view  to  her  being  brought  up  in  a  manner 

suitable  to  her  fortune  and  expectations. 

A  Beference  had  been  directed  in  this  matter  to  the  Master, 
to  inquire  and  state  to  the  C!ourt  whether  Charles  Williams,  the 
&ther  of  the  in&nt  petitioner,  Mary  Anne  Williams,  was  of 
ability  to  maintain  and  educate  his  said  daughter  in  a  manner 
suitable  to  her  fortune  and  expectations  in  life ;  and  in  case  the 
Master  should  be  of  opinion  that  the  father  was  not  of  such 
ability,  then  what  was  the  age  of  the  infant,  what  was  the 
amount  of  her  fortune,  and  what  would  be  a  proper  allowance 
for  her  maintenance  and  education. 

It  appeared  from  the  evidence  before  the  Master,  that  the  father 
of  the  petitioner  was  a  gentleman  of  respectability,  and  a  magis^ 
trate  for  the  county  of  Berks,  and  that  his  income  amounted  to 
about  £900  a  year,  the  larger  part  of  which  was  derived  from 
the  fortune  of  his  first  wife,  the  mother  of  the  petitioner ;  that 
Mr.  Williams  had  married  a  second  time,  and  had  issue  by 
such  marriage  one  child  only,  then  surviving,  a  boy  of  the  age 
of  four  years ;  and  that  the  expenses  of  his  present  establishment, 
which  waa  not  more  than  his  station  warranted,  exhausted  his 
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income.  It  appeared  farther^  that  the  petitioner  was  of  the  age 
of  twelve  years  or  thereabouts,  and  that  her  fortune  consisted  of 
a  sum  of  715821  l(k  4d.  SI  per  Cent  Consols,  vested  in  posses- 
flion,  payable  to  her  at  twenty-one,  or  marriage ;  of  a  reversionary 
sum  of  £2760  SL  per  Cent  Consols,  payable  at  twenty-one,  or 
marriage,  but  expectant  on  the  death  of  her  father,  who  had  a 
life-interest  in  it ;  and  of  a  further  reversionary  sum  of  £12,000 
82.  per  Cent  Consols,  held  under  her  mother's  marriage  settle- 
ment^ payable  at  the  same  periods,  but  also  expectant  on  the 
death  of  hor  father,  who  Juad  a  life-interest  in  it  The  whole 
fortune,  thus  amounting  to  22,90321  lOs.  4d,  Consols,  was  derived 
entirely  from  the  maternal  relatives  of  Che  petitioner. 
[*741]  There  was  no  provision  *for  maintenance,  except  in  the 
case  of  the  £12,000  stock  as  to  which  the  settlement 
directed  maintenance,  at  the  discretion  of  the  trustees,  only  after 
the  death  of  the  survivor  of  the  husband  and  wife. 

Under  these  oircumstanoes,  Mr.  Williams  proposed  that  the 
whole  income  of  the  7158L  lOs,  4d.  Consols  (amounting  to  about 
£218  per  annum,)  should  be  allowed  him  for  the  maintenance 
and  education  of  the  infant;  and  he  laid  before  the  Master  a 
statement  of  the  estimated  expense  of  putting  ^he  petitioner  to  a 
school  suitable  to  her  expectations,  by  which  it  appeared  that 
the  whole  £218  would  annually  be  expended  for  that  purpose. 

This  proposal  was  opposed  by  the  trustees  of  the  in£uit's  pro- 
perty. 

It  was  urged  before  the  Master,  in  behalf  of  the  infant,  that 
the  rule  of  the  Court  was  to  inquire,  not  simply  into  the  ability 
or  inability  of  the  &ther  to  maintain,  but  into  his  ability  or  ina- 
bility to  maintain  and  educate  the  infant  according  to  the  foitune 
and  expectations  of  the  in&nt :  that  that  ability  or  inability 
would  further  be  estimated  by  a  consideration  of  the  other  claims 
upon  the  father's  means,  such  as  his  having  another  family,  which 
it  would  be  for  the  interest  of  the  infant  herself  to  have  brought 
up  in  a  manner  suitable  and  proper  to  their  common  station  in 
life ;  JsTVois  v.  Silk^{a)  per  Lord  Eldon  in  Wdkdey  v.  Duke  of 
Beavfwi,%  TweddeU  v.  TweddeU,{c) 

(a)  a  Ooop.  61.  (b)  2  Bufls.  28.  (e)  T.  ft  R.  1. 
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The  Master  having  found  the  above  &cts ;  and  havii^  farther 
found,  that,  under  the  circumstances^  he  was  of  opinion  the 
whole  of  the  dividends  on  the  sum  of  715821 10s.  id.  £3  per  Cent 
Consols,  should  be  allowed  for  the  maintexiance  and  education  of 
the  infant, — ^the  present  petition  was  presented  praying  a  confir- 
mation of  his  report 

Mr,  Swanaton  and  Mr.  Haddariy  for  the  petition. 

*Mr.  Wigram  and  Mr.  StinUm^  for  ihe  trustees,  [*742] 

The  Vice-Chancellor,  after  having  inquired  whether  there 
was  any  suggestion  that  the  infant  had  not  been  treated,  or  was 
likely  not  to  be  treated,  with*  kindness,  or  was  not  likely  to  re- 
ceive every  comfort  at  her  father's  house,  and  having  been  satis- 
fied that  no  such  suggestion  was  or  could  be  made,  made  an  order 
as  prayedy-^bserving  that  the  liberal  aDowance  might,  perhaps, 
be  the  means  of  securing  to  the  infant  comforts  in  her  Other's 
house  which  she  might  not  otherwise  attain,  independently  of 
the  question  of  her  education  and  mere  maintenance ;  which  he 
thought  might  probably  absorb  the  whole  allowance. 


Chambers  v.  Smith. 

1846 :  July  24th,  25fh,  and  30th. 

Executore  not  allowed  the  costs  of  an  action  which  had  been  saooeasfully  brought 

against  them  hj  a  surgeon,  for  medicines  and  medical  attendance  furnished  to 

the  testator. 

The  bill  was  filled  by  persons  interested  under  the  will  of 
Benjamin  Chambers,  including  his  children,  against  his  executors 
praying  the  usual  administration  accounts,  and  that  in  taking 
such  accounts  the  sum  of  £180,  paid  by  the  executors  to  William 
Tucker  for  the  costs  of  an  action  brought  by  him  against  the 
executors,  in  which  they  fidled,  and  also  the  costs  and  expenses 
of  defending  the  actioni  might  not  be  allowed  to  the  defendants. 


742  CASBS  IN  CHANCERY.    ' 

1846. — CHumsben  v.  Smith. 

It  appeared  that  the  testator,  wbo  was  a  stonemason  at  Brid* 
port,  had,  for  some  time  previously  to  his  death,  been  subject  to 
a  complication  of  disorders,  and  particularly  hernia,  and  that 
Mr.  Tucker,  a  surgeon  of  the  same  place,  had  attended  him  from 
May,  1839,  until  August^  1841,  when  he  died*  After  his  death, 
Mr.  Tucker  delivered  to  the  defendants,  the  executors^  his  bill, 
amounting  to  7521 16^.  It  contained  charges  for  journeys 
[*74S]  and  attendances,  surgical  ^operations,  by  means  of  the 
catheter,  and  medicine  furnished.  The  defendants  re- 
fused to  pay  the  bill,  insisting  that  the  charges  were  improper 
and  immoderate ;  whereupon  Tucker,  in  September,  1842,  served 
them  with  a  writ.  The  defendants,  however,  notwithstanding  a 
notice  given  them  by  the  plain  ti|E^  in  February,  1843,  to  the 
effect,  that,  in  their  opinion,  Mr.  Tucker's  demands,  with  costs 
then  incurred,  ought  to  be  paid,  and  that,  if  the  action  were  per* 
siBted  in,  the  plaintiff  would  hold  the  defendants  personally 
liable,  persisted  in  defending  the  action.  Accordingly  the  action 
came  on  for  trial  in  March,  1843,  when  a  verdict  was  found  for 
Tucker  for  18L  10^.,  which,  together  with  622.  6s.  previously 
paid  into  court  by  the  defendants,  amounted  to  702.  I65.,  being 
only  £5  less  than  the  amount  of  the  original  demand.  Judg- 
ment was  then  entered  up  for  Tucker  for  the  amount  recovered, 
and  for  £103,  being  his  taxed  costs  of  the  action,  and  these  sums 
were  paid  by  the  defendants  out  of  the  testator's  assets.  They 
also  claimed  their  own  costs  of  the  action. 

In  support  of  the  proposition  insisted  on  by  the  biU,  that  the 
defendants  ought  not  to  be  allowed  the  costs  of  this  action,  four 
witnesses  (including  Tucker  himself)  were  examined.  Of  the 
three  witnesses,  other  than  Tucker,  two  were  medical  men,  who 
stated  their  opinion  to  be,  that  the  charges  were  all  fair,  proper, 
and  reasonable,  and  many  of  them  very  moderate. 

Oa  the  part  of  the  defendants  six  medical  men  were  examined, 
who  gave  it  as  their  opinion  that  the  charges  for  visits  (both  doc- 
tor and  patient  having  been  resident  within  the  town  of  Brid- 
port)  and  the  charges  for  the  use  of  the  catheter,  ought  not  to 
have  been  made.  Several  of  these  witnesses  called  the  chaiges 
exorbitant,  and  had  so  expressed  themselves  to  the  executors. 


GASES  m  CHAKCBBY.  748 

1846.— Ghamben  T.  Snitb.    . 

MoBt  of  them  in  Teviewing  the  bill  conaideied  that  the  amount 
ahould  be  reduced  to  about  £47. 

*Mr  BoU  and  Mr.  Chambers,  for  the  plaintiflfe,  cited  [*744] 
Morgan  y.  EdUen^ifi)  as  to  the  right  of  a  surgeon  to 
charge  for  attendances ;  commenting  on  the  length  of  time  during 
which  Mr.  Tucker  had  been  in  attendance  on  the  deceased,  and 
the  propriety  of  his  charging  for  attendances  instead  of  useless 
medicine. 

Mr.  Russell  and  Mr.  Eargrave^  for  the  defendants,  referred  to 
Buxton  Y.  Biucton^{l)  and  OarreU  y.  Noble.{c) 

Mr.  BoU,  in  reply. 

Juh/  80th. — ^The  Yicb-Chancellob. — ^This  cause  was  argued 
on  Friday  and  Saturday  last,  and  I  haye  since,  out  of  court,  read 
attentiyely  the  pleadings  and  depositions.  The  result  has  been 
the  confirmation  of  the  opinion  with  which,  at  the  close  of  the 
defendant's  case,  I  was  impressed. 

It  appeared  then,  and  still  appears  to  me,  that  the  ezcuton^ 
conduct  in  not  preyenting  Mr.  Tucker's  action  from  being 
brought^  by  paying  him  (if  necessary  for  that  purpose)  his  whole 
demand,  and  in  defending  the  action  as  they  did,  was  so  mani- 
festly and  so  grossly  imprudent  as  to  be  inexcusable,  and  to  ren- 
der it  impossible  to  allow  them  the  costs  paid  to  the  plaintiff  at 
law,  or  their  own  costs  or  expenses  in  respect  of  the  action.  The 
circumstances  that  the  jury  gaye  him  £5  less  than  the  amount 
of  the  bill  deliyered  is,  in  my  judgment,  immaterial,  except  as 
it  enables  the  Court  to  allow  to  the  executors  that  dum,  of  which, 
at  an  expense,  as  they  say,  of  more  than  £200,  they  succeeded 
in  depriying  him.  They  may  be  allowed  the  £6  as  if  they  had 
paid  him  his  full  demand. 

The  decree  will  declare  that  in  respect  of  Mr.  Tucker's  demand 
of  72L  16s.  the  defendants  are  to  be  allowed  the  lull 
*amount  thereof  bat  not  any  costs,  charges,  or  expenses,    [*745] 

(a)  8  Ad.  ^  ED.  489.  (f)l  Keen,  t88.  (o)  6  ettm.  Mi. 

YoL.  n.  88 
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1846.— WagstaffT.  Groebj. 

on  either  sid^  in  respect  of  the  action ;  and  if  the  execatcas 
shall  claim  to  be  allowed  any  other  costs,  cbargeS|  or  ex* 
penses,  in  respect  of  snch-demand,  the  Master  in  considering  such 

« 

claim  is  to  have  regard  to  the  question  how  &r  they  were  reason- 
ably and  properly  incurred. 

And  the  defendants  are  not  to  be  allowed  any  costs  of  this 
suit  to  this  time,  so  far  as  this  suit  relates  to  the  said  demand  of 
752.  Ifo.,  or  to  the  said  action;  and  are  to  pay  to  the  plaintifib 
the  costs  of  this  suit  to  this  time,  so  £u:  as  such  costs  have  been 
incurred  by  evidence  upon  either  of  these  two  subjects ;  but  let 
the  taxation  of  such  costs  be  reserved.    Beserve  all  other  costs. 

There  must  be  the  usual  administration  decree,  with  the  usual 
preliminary  inquirie8.(a) 


[*746]  ♦Wagstafp  v.  Cbosby. 

1846 :  July  31HIl 

Teotator  bequeathed  £1500  stock  to  tnuitoeB  in  trust  for  his  daughter  Ibr  lift^  and 
after  her  decease  for  her  children ;  but  if  she  should  have  no  children,  then  he 
directed  his  executor  to  stand  possessed  of  the  flind,  in  trust  to  pay  or  transftr 
the  same  equally  unto  and  between  his  three  nephews,  A.,  B^  and  C,  and  hia 
niece,  and  the  smriyors  or  sunriyor  of  them,  share  and  share  alike.  The  nephews 
Imd  niece  suryi?ed  the  testator^  and  died  in  the  lifetime  of  the  daughter,  who 
died  without  ever  having  had  a  child: — Msldt  that  the  representative  of  the  ne> 
phews  and  niece  were  entitled  in  equal  sharesi 

Stephen  Gimber,  by  his  will,  dated  the  19th  February,  1801, 
after  bequeathing  all  his  property,  ^tate,  and  effects,  except  the 
sum  of  £1600  Navy  £5  per  cents.,  to  his  daughter,  Elizabeth 
Jewell  Poole,  her  executors,  administrators,  and  assigns,  to  be 

(a)  Affirmed  (4th  Ifarch,  184t,)  on  a  re-hearing  hefore  the  Lord  Chancellor,  ex- 
cept as  to  the  costs  of  this  suit,  which  his  lordship  ordered  to  be  reserved  generally, 
stating  that,  in  his  ophiion,  the  plaintiflb  ought  not  to  have  entered  into  evidence 
as  to  the  costs  of  the  action,  but  ought,  upon  the  admissions  in  the  answer,  to  have 
sought  an  inquixy  before  the  maeter. 
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1M&— Wagstaff  V.  Croaby. 

disposed  of  as  she  should,  notwithstanding  her  covertore,  think 
fit ;  as  to  the  said  principal  sum  of  £1500  Navy  £5  per  Cents., 
bequeathed  the  same  as  follows :  "  I  give  and  bequeath  the 
same  unto  my  executors  hereinafter  named,  upon  trust,  that  thej, 
my  said  executors,  or  the  survivor  of  them,  his  executors  or  ad- 
ministrators, do  and  shall  pay  and  apply  the  interest  and  dividends 
and  annual  produce  thereof  from  Ume  to  time,  to  my  said  daughter, 
Elizabeth  Jewell  Poole,  for  and  during  the  term  of  her  natural  life, 
for  her  own  and  separate  use,  free  from  the  control,  debts,  or  en- 
gagements, of  the  present  or  any  future  husband ;  saxd  from  and 
immediately  after  the  decease  of  my  said  daughter,  I  will  and  di- 
rect that  my  said  executors,  and  the  survivor  of  them,  his  ex- 
ecutors or  administrators,  shall  stand  possessed  of  and  interested 
in  the  said  principal  sum  of  £1500  52.  per  Cent  Bank  Annui- 
ties, in  trust  for  all  and  every  the  child  or  children  of  my  said 
daughter,  Elizabeth  Jewell  Poole,  in  equal  shares  and  propor- 
tions, if  more  than  one ;  and  if  but  one,  then  for  such  only  child  : 
and  in  case  my  said  daughter  shall  have  no  child  or  children,  or 
having  such,  all  such  shall  die  in  the  lifetime  of  my  said  daugh- 
ter, without  issue,  then  I  will  and  direct  that  my  said  executors 
do  and  shall  stand  possessed  of  and  interested  in  the  said  princi- 
pal sum  of  £1500  52,  per  Cent.  Navy  Bank  Annuities,  in  trust 
to  pay  or  transfer  and  assign  the  same  equally  unto  and  between 
ray  three  nephews,  Charles  Gimber,  Daniel  Hazard,  and 
Bichard  Hazard,  my  niece,  Jane  Hazard,  and  the  survi-  [*747] 
vors  or  survivor  of  them,  share  and  share  alike." 

The  testator  died  in  1801,  leaving  his  daughter,  Elizabeth 
Jewell  Poole,  (who  was  his  sole  next  of  kin,)  and  his  nephews 
and  niece  named  in  the  will,  surviving  him. 

Elizabeth  Jewell  Poole  survived  the  nephews 'and  niece,  and 
died  in  1845,  having  by  her  will  bequeathed  all  the  residue  of 
her  estate  to  the  plaintiff  Elizabeth  Wagstaf^  and  having  made 
her  and  her  husband,  the  plaintiff  James  Wagstaff,  the  executrix 
and  executor  of  her  will. 

The  first  question  was,  whether  the  plaintiff  were  entitled  to 
the  £1500  Navy  52.  per  cents,  (now  £1575,  8^  Ss.  per  cent  an- 
nuities,) as  against  the  representatives  of  the  nephews  and  niece. 
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1846.-«Wag8taff  T.  Orosbf. 

-  I II 

Mr.  SusseUsxid  Mr.  Chjandleas,  for  the  plaintiJBGa,  contended,  that 
this  case  was  distinguishable  from  Harrison  y.  Foreman^{a)  in 
which  there  was  a  dear  vested  gift  to  two  persons  in  equal  moie* 
ties,  which  was  held  not  liable  to  be  devested,  except  upon  a 
particular  contingency,  which  never  happened.  But  here  eve- 
rything remained  in  contingency  till  the  death  of  the  daughter 
without  children.  The  legatees,  who  were  to  take  in  that  event 
were  to  bring  themselves  within  the  description  of  "  survivors,** 
at  the  death  of  the  daughter.  Moreover,  there  was  no  gift  ex« 
oept  in  the  direction  to  pay.  The  testator  must  have  oontem- 
plated  a  class  existing  at  the  death  of  the  tenant  for  life :  Pope 
V.  TFWtetwnfc,(*)  -Ba*  v.  Slack,{c)  Wmbioarth  v.  Wood,{d)  Newtm 
y.  Ayaoough^{e)  Cripps  v.  Wohoit^ig)  Tayhr  v.  Beverh/SJi^  [The 
Th^Ghcmodlyr  referred  to  Sturgess  v.  Pear8on.{i)] 

[*748]        ^ir  F.  Sirnpkinsm  akid  Mr.  Hiahp  Cfbrke,  for  the  de- 
fendants. 

The  Yicb-Ghangellor  said,  that  the  case  of  Tbj/br  v.  Sever' 
hf  did  not  govern  the  present  He  was  of  opinion,  that^  in  this 
events  that  had  happened,  the  plainti£b  were  effectually  excluded 
from  the  £1500  Navy  61  per  cents. 

< 
The  second  question  was,  whether,  as  the  plaintifi  were  ex-, 
duded,  the  stock  in  question  devolved  to  the  nephiews  and  nieoe 
equally,  or  belonged  to  the  survivor  of  the  four. 

Mr.  Swanston  and  Mr.  (kaig^  for  the  survivor  of  the  four,  cited 
Scurfidi  V.  Satve8.{k) 

The  Vice-Chanckllor. — ^If  the  survivor  of  the  four  had 
survived  the  daughter,  I  think  that  the  survivor  of  the  four 
would  have  taken  the  whole ;  but  as  all  the  four  were  survived 
by  the  daughter,  I  think  that  all  the  four  took  equally. 

(a)  5  Ves.  20t.  (b)  3  Robs.  124.  (c)  1  Keen,  238. 

(d)  4  M.  A  Or.  641.  (c)  19  Ves.  634.  (^)4Madd.ll. 

{h)  AfOe,  Yoll,  ^  IQB.         (4  4  ICadd.  411.  (k)ZBto.  (k0.90. 
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Ik  Trinity  Yaoation,  1846,  Serjeants  Iblfoyrd  and  fanning 
were  appointed  her  Majesty's  Serjeants ;  Serjeants  Murphy  and 
^ks  reoeiyed  patents  of  precedence ;  and  Joseph  Humphry^  Esq., 
of  Lincoln's  Inn,  Jainea  Bacon,  Esq.,  of  Gray's  Inn,  Spencer  Ho* 
rcttio  Waipok^  Esq.,  of  Lincoln's  Inn,  and  John  BoU^  Esq.,  of  the 
Inner  Temple,  were  appointed  her  Majesty's  counseL 

In  July,  in  the  same  vacation,  Lord  Lyndhurat  resigned  the 
great  seal,  whereupon  the  same  was  delivered  to  Lord  CoUenham. 

Sir  li-ederic  Thesiger,  at  the  same  time,  resigned  his  office  of 
Attomey*General  to  her  Majesty,  and  was  succeeded  by  Sir 
JTunnaa  Wilde,  Knt ;  and  Sir  Fitzroy  KeOy  resigned  his  office  of 
Solicitor-General  to  her  Majesty,  and  W9S  succeeded  by  Jchn 
Jervis^  Esq.,  one  of  her  Majesty's  counsel,  whp  afterwards  re* 
ceived  the  honor  of  knighthood. 

On  the  6th  July,  in  the  same  vacation,  Sir  N.  C.  Tindal,  Chief 
Justice  of  the  Cburt  of  Comm^  Pleas,  died,  and  was  succeeded 
in  his  office  by  Sir  Thomoi  WUde^  her  Majesty's  Attomey-Gene- 
raL 

Sir  John  Jervis^  her  Majesty's  Solicitor-General,  succeeded  Sir 
Thomas  WUde  as  her  Majesty's  Attorney-General,  and  David 
Dundas,  Esq.,  one  of  her  Majesty^s  counsel,  was  appointed  her 
Majesty's  Solicitor-General,  and  afterwards  received  the  honor  of 
knighthood. 

In  September,  in  the  same  vacation,  Sir  John  WHUams^  one 
of  the  Justices  of  the  Court  of  Queen's  Bench,  died,  and  was  suc- 
ceeded \>j  Sir  William  JErle^  one  of  the  justices  of  the  Court  of 
Common  Flea& 
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Early  in  Michaelmas  Term,  1846,  Edward  Vaughan  WtOhmSj 
Esq.,  of  Lincoln's  Inn,  was  called  to  the  degree  of  the  coi^  and 
gave  rings,  with  the  motto,  ^^  Legum  servi  et  Uberif^  and  was 
immediately  afterwards  appointed  one  of  the  Justices  of  the 
Court  of  Common  Pleas,  in  the  room  of  Sir.  W.  JErk, 

.  In  the  same  term,  Oharka  BuUer^  Ifaq.,  of  linooln's  hm^  was 
appointed  one  of  her  Majesty's  counsel 
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PRINCIPAL   MATTERS. 


AOOOUNT. 
Bee  FLXAi»Ha,.i. 

ACCEUINa  SHABEa 
See  WuJ^  6. 

ADEMPTION. 

1.  A  testatrix,  in  Jooo  parentis  to  A., 
bequeathed  10,00<ML  sterling  to  M^  and 
afterwardd  transferred  1 2,0001.  consols  into 
ibe  joint  names  of  herself  and  IL :  ffddt 
under  the  circumstances  of  the  case,  that 
the  transfer  was  an  ademption  or  satis&o- 
tSon  of  the  legacy.  Tkritdng  y.  FicweUf  202 

3.  A  legaqjr  is  given  to  IL,  with  a  con- 
tingent limitation  oyer  to  N.  in  the  event 
of  M.  dying  without  children.  The  lega- 
cy to  M.  is  adeemed  by  a  subsequent  gift 
to  IL,  in  the  lifetime  of  the  testatrix,  to 
which  no  limitation  in  &yor  of  N.  is  at- 
tached. The  legacy  is  not  merely  adeem- 
ed as  to  IL,  but  also  extinguished  as  to 
N.  id 

ADMINISTRATION  (LIMITED.) 

A.  devised  his  real  and  personal  estate 
ofaarged  with  the  payment  of  his  debts  to 
B.,  whom  he  appointed  his  executor,  and 
B.  devised  them  to  C,  whom  he  appointed 


his  ezecotor,  upon  trust  fbr  the  payment 
of  his  own  and  A.*s  debts.  After  toe  death 
of  A.  and  B.  a  bill  was  filed  on  behalf  of 
the  creditors  of  A.  against  0.  and  D.,  charg- 
ing that,  by  collusion  between  0.  and  D., 
the  latter  had  fraudulently  obtained  laige 
sums  of  money  arising  from  the  real  and 
personal  estate  of  A.,  and  praying  that  the 
transactions  between  C.  and  D.  might  be 
set  aside,  and  Ibr  the  due  adminis&ation 
of  A.'8  estate.  There  were  also  some 
charges  of  misapplication  of  A.*8  assets  by 
B.,  and  the  bill  prayed  that  B.*s  estate 
might  be  charged  with  the  losses  occa- 
sioned thereby.  To  this  bill  (D.  having  re- 
flised  probate  of  B's  will)  a  person  was 
made  a  defendant  who  bad  obtained  a 
grant  of  letters  of  administration  of  B.*8  es- 
tate, authorizing  him  to  attend,  supply, 
substantiate,  and  confirm  the  proceedings 
which  had  been  abeady  had,  or  whidi 
might  be  had  in  the  suit  until  a  final  de- 
cree shSuld  be  had : — Beid,  that  B.*s  estate 
was  sufficiently  represented  in  the  suit  by 
this  administrator    EUieeY,  Ooodaonf    4 


ADMINISTRATION  OF  ASSBTa 

1.  In  the  administration  of  assets  in  a 
court  of  equity,  a  debt  Ibr  arrears  of  rent 
has  priori^  over  simple  contract  debts; 
but  an  executor  or  admmistrator  will  not 
be  personally  responsible  for  payment  of 
simple  contnct  debts,  in  prioritv  to  a  debt 
for  arrears  of  rent,  of  which  he  has  no  no- 
tice.    Ckmgh  V.  Frcnd*,  277 
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S.  A  testator,  hayiiur  made  a  paitScakr 
devise  of  all  his  real  estates,  and  having 
bequeathed  several  specific  legaoieSk  dies 
indebted  by  specialty  and  simple  contract 
His  personal  estate  not  specifically  be- 
queathed is  more  than  sufficient  to  pay 
his  simple  contract  debts,  but  not  suffi- 
cient to  pay  his  specialty  debts : — Held, 
that  U)e  amount  necessary  to  complete 
the  payment  of  the  specialty  debts  must 
be  contributed  rateably  by  the  specific 
legatees  and  devisees.  Tbmb8Y,Eochf  490 

8.  A  trader  devised  his  real  estate  to 
a  person,  whom  he  also  appointed  his  exe- 
cutor upon  trusts  for  sale ;  and  he^  by  his 
will,  declared,  that  the  moneys  arising 
from  suoh  sale  should  be  deemed  part  of 
bis  personal  estate ;  be  then  directed  that 
his  personal  estete,  which  should  be  re- 
maining after  payment  of  his  debts,  should 
be  collected,  and  the  convertible  part  of 
it  converted  into  money,  and  that  all  the 
moneys  arising  from  the  said  real  and  per- 
flonal  estates  should  be  invested  in  the 
ibnds  or  on  real  securities: — HeU  that  the 
real  estates  were  equitable  assets,  fi)r  pay- 
ment of  the  testator's  debts.  ShakeU  v. 
Bidiardaon,  31 

4.  In  order  to  obtain  a  decree  for  the 
sale  of  a  testator's  real  estate  for  payment 
of  his  debts,  under  thestat  3  ft  4  WiU.  4, 
4  c.  104,  it  is  not  necessary  that  the  bill 
flhoold  be  filed  by  a  creditor.  Dinmng  v. 
Smdermmf  330 

Bee  PABTzn,  3. 
Plsaoino,  3,  3. 
BtATxm  or  LnoTATioin^  2. 

TBUST  SZIOOTID. 


AGBEBKENT. 

Upon  the  construction  of  certain  letters^ 
aided  by  parol  evidence— ^^ML  that  a  tes- 
tator, for  valuable  consideration,  contract- 
ed to  grant  an  annuity  for  the  lives  of 
certain  persons ;  and  upon  the  construo- 
tion  of  tlie  testator's  will— ifeU,  that  the 
same  annuity  was  charged  as  a  "debt" 
upon  his  real  estate,  in  exoneration  of 
his  personalty.    JfimaKpamiy  v.  MaaeaU, 

213 

Bee  SPKino  PKB90B1UVQ& 

USUBT. 


ASSENT. 
See  BnoinoBi  1. 


Be«  ADXxBisnuTKnr  or 

^AUOTION. 
See  Tnaxm  jjgd  PoBOHAsn^  1,  3. 

AUCTIONEER. 
See  Ybsdob  jjgd  PubohaseBi  2. 

BANKER. 

See  DxBKtt  ahd  Oxediiob,  1,  2. 

Bankers,  under  the  drcnmstances  of  Uie 
case,  decreed  to  refond  moneys  which  had 
been  drawn  by  a  trustee  from  a  trust  ac- 
count standing  in  their  books^  and  placed 
to  the  credit  of  the  trustee's  private  ao- 
oount  at  the  banlc,  upon  the  halanoe  of 
which  latter  aooount  the  banken  wero 
creditors.    PImmO  t.  Burfey,  241 

BANKRUPT. 

See006TB,6. 

Plbadiko,  4,  5,  6. 
Usimr,  4 

YOLUMTABT  SbTTLUZRT,  2. 

BREACH  OF  TRUST. 
See  Soughor  axd  Cubht,  t,  8. 

CHABIT7. 

Testator  who  had  been  bom  m  Scotland, 
and  educated  at  Glasgow  Coll^;e,  by  his 
will  dated  in  1677,  and  made  while  he 
was  resident  in  England,  gave  the  residue 
of  his  estate  to*  trustees  for  the  mainte- 
nance and  education,  at  the  Univereity  of 
Oxford,  of  scholan  bom  and  educated  in 
Scotland,  who  should  have  spent  a  certain 
time  as  studenta  at  Glasgow  College:  and 
he  declared  it  to  be  his  will  that  every 
such  scholar  should,  upon  his  admissioift 
at  Oxford,  execute  a  bond  conditioned  for 
payment  of  £500  to  the  college^  if  be 
should  not  enter  into  holy  orders,  and  if 
he  should  accept  any  spiritual  promotioiL 
benefice,  or  other  preferment  in  England 
or  Wales;  it  being  the  testator's  will  that 
eveiy  each  scholar  should  return  into 
Scotland,  th«e  to  b0  prefomd  or  ad- 
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vanoed  as  his  capacity  should  deserve, 
but  in  DO  case  to  come  back  into  England, 
nor  to  go  into  any  other  place,  but  only 
into  Scotland  for  his  preferment^  The 
testator  died  in  1679.  Glasgow  College 
was  Presbyterian  while  the  testator  was 
a  student  there,  but  Episcopalian  at  the 
date  of  this  will  and  of  his  death.  In 
1693  a  decree  was  made  by  Lord  Somers 
in  relation  to  this  charity,  whereby  it  was 
declared  that  Balliol  College  should  re- 
ceive the  testator's  exhibitioners  accord- 
ing to  the  condition  of  his  will ;  and  direc- 
tions were  given  as  to  the  number  of 
students,  and  their  stipends,  fta  In  1769 
this  decree  was  adopted  by  Lord  Keeper 
Henley,  with  certain  variations  as  to  in- 
crelbing  the  number  of  exhibitioners,  and 
the  stipends  of  each.  Under  these  de- 
crees, students  had  been  admitted  for 
many  years  at  fialliol  College  from  G-las- 
gow  College,  without  regard  to  their 
destination  for  holy  orders.  Upon  an  in- 
formation, ^ed  in  1845,  at  the  relation  of 
certain  members  of  the  Episcopal  Church 
in  Scotland,  praying  a  scheme  for  the 
regulation  of  the  charity,  the  court  di- 
rected a  reference  to  the  master,  to  in- 
quire whether,  consistently  with  the  law 
of  Scotland,  the  scheme,  according  to 
which  the  charity  was  administered, 
could  be  modified,. so  as  to  make  it  more 
effectually  conducive  to  the  supply  of  the 
present  Episcopal  Church  of  Scotland, 
with  fit  and  competent  clergymen,  who 
being  bom  in  Scotland  and  educated  at 
Glasgow  and  Oxford,  should  exerciso  the 
clerical  functions  in  Scotland.  The  court 
also  declared,  that  in  administering  the 
charity  in  the  mean  time,  Glasgow  College 
ouglit  .to  have  regard,  so  far  as  con- 
veniently might  be  in  the  present  state 
of  the  Episcopal  Church  in  ScoUand,  to 
the  circumstances  that  the  testator  ought 
to  be  considered  as  having  been,  when  he 
made  hia  will,  a  member  of  the  Established 
Church  of  England  or  the  Established 
Church  of  Scotland,  and  therefore  an  Epis- 
copalian Protestant,  and  having,  by  the 
expression  **holy  orders,"  meant  holy 
orders  by  the  Episcopal  ordination;  At- 
tomey-  General  v.  Glasgow  College^        666 

COMMISSION  TO  EXAMINE 
WITNESSES. 

« 

See  PRAcrnoB,  4. 

COMPENSATION. 
See  IKFANT,  6. 


COMPOSITION  DEED. 
See  Trust  Dbrd. 

CONDITIONS  OF  SALE. 

» 

See  YxNDOB  axd  Pubchassb,  6,  6. 

CONSIDERATION. 
See  AaBEXMSNT, 

TOLUNTABT  SbTTUDCENT. 


CONTRIBUTION. 

The  owner  of  estates  in  the  counties  of 
Oxford  and  Berks  covenanted  on  his  mar- 
riage to  convey  such  part  of  them  to  trus- 
tees as  should  be  of  the  annual  value  of 
£900,  to  the  use  of  hunself  for  life,  with 
remainder  to  the  use  and  intent  that  his 
intended  wife  should  yearly  receive  for 
her  jointure. £800,  to  be  charged  upon  the 
same  hereditaments.  The  settler,  not 
having  made  any  settlement  in  pursuance 
of  the  covenant,  by  his  will,  confirming 
the  settlement,  devised  his  estates  in  the 
counties  of  Oxford  and  Berkshire  to  his 
wife  for  life.  He  afterwards,  by  deed, 
revoked  his  will  as  to  the' estates  in  Ox- 
fordshire, which,  consequently,  on  his 
death,  descended  to  his  hei^at•law.  The 
jointress  insisted  that  she  was  entitled 
to  the  Berkshire  estate  for  her  life,  free 
from  any  contribution  towards  her  join- 
ture; and  that  the  Oxfordshire  estatea 
were  exclusively  liable  to  satisfy  the  cove- 
nant But  it  was  held,  that,  as  no  inten- 
tion to  benefit  the  jointress  to  the  ex- 
tent for  which  she  contended  appeared  on 
the  face  of  the  will,  the  two  estates  were 
liable  to  contribute  rateably  to  the  satis- 
faction of  the  covenant    byre  v.  Green, 

627 

See  AosnNiSTBATiGN  or  Assxts,  2. 


CONVERSION. 

See  ADMunBTRATiOH  or  Abskts,  3. 
WiLi^  17. 


COPY  OF  BILL. 
See  Nkw  Obdkbs^  1,  6. 
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OOSTS. 

1.  Trofltee  of  a  term  in  trust  for  securing 
to  a  mortgagee  in  fee,  (with  a  power  of 
sale,)  his  mortgageononey,  and  subject 
thereto  in  trust  fur  the  mortgagor^  his  heirs, 
fta,  decreed,  in  a  plain  case,  to  pay  the 
costs  of  a  suit  brought  against  him  to  oom- 
pel  him  to  execute  a  deed  for  surrender- 
ing  the  term  to  a  purchaser  fW>m  the  mort* 
gagee.    Sampekire  v.-  Bradley ,  34 

3.  Where  the  fund  in  a  creditor's  suit 
»  insufficient  to  pay  the  praintiff  his  costs 
the  creditors  who  have  had  the  benefit  of 
the  suit  by  proving  and  obtaining  payment 
of  their  debts  must  contribute  to  the  plain- 
tiff's costs,  and  it  is  not  matter  of  excep- 
tion to  the  rule  that  they  obtained  pay- 
ment by  reason  of  being  associated  as}oint 
creditors  with  a  person  who  had  a  right 
of  retainer  against  the  estate.  Thompson 
T.  Cooper^  87 

3.  In  an  injunction  cause,  eertain  issues 
which  had  been  directed  on  the  motion 
for  the  injunction  having  been  tried,  and 
▼erdicts  found  for  the  pUintif^  he  moved, 
before  answer,  for  payment  of  the  costs 
of  the  issues.  The  motion  was  reflisedf 
as  being  inconsistent  with  the  practice  of 
the  ooort    Maims  v.  iVicf,  190 

4.  PUintiffdecreedtopay,  outof  aftoid 
Mcovered  from  persons  who  had  acquired 
it  by  a  breach  of  trust,  the  extra  beets  oc- 
easioned  by  making  a  party  a  defendant 
instead  of  a  co-plaintiff  to  a  bill  of  revivor. 
Pawnd  V.  Htarky^  341 

6.  Plaintiff  decreed  to  pay  the  costs  of 
ft  certificated  bankrupt  who  had  been 
made  a  defendant  to  the  suit  id 

9.  In  a  suit  instituted  on  fair  grounds 
to  establish  a  claim  to  a  residuary  bequest, 
the  Court  will  give  the  plaintiff,  though 
iailing,  his  costs  out  of  the  estate.  Twr- 
nerv.  Frampion^  331 

7.  Costs  AS  between  solicitor  and  client 
will  be  allowed  to  tlie  plaintiff  in  a  lega-' 
tee's  suit,  where  there  is  a  deficient  fund. 
BwrkiU  v.  Ransom^  536 

See  Executor,  4. 

MORTOAOOB  AND  MORTQAOKB,  3, 

5,  d. 
Railway  Act, 

SOU0IT0&  ASD  CUKNT,  3,  3,  4,  8. 


COVENANT. 


See  EzBCUTOR,  l".- 


DEBTOR  AND  CREDITOR. 

1.  T.  being,  under  a  will,  tnisCee  of  £800, 
for  two  persons,  in  moieties,  leaves  that 
sum  outstanding,  on  the  promissory  note 
of  J.  The  note  is  payable  to  T.  only,  and 
not  to  T.  or  order.  In  1839,  T.  becoming 
embarrassed,  endorses  the  note  lo  his 
banker  M.,.(who  is  also  the  banker  of  J.,) 
as  a  security  for  advances;  M.  having  no 
notkse  of  the  trust  In  1840,  T.  becomes 
beneficially  entitled  to  one  moiety  o^tlie 
£800.  In- 1841,  J.  becomes  a  creditor  of 
T.  for  goodssold,  and  claims  set-off  against 
the  note.  On  the  7kh  April,  1842,  J.  has 
notice,  through  his  agent,  of  the  indorse- 
ment of  the  note  to  IL  In  July,  1 842,  T. 
becomes  badmipt: — HM^  that,  as  to  the 
moiety  of  the  £800,  which  is  held  by  T. 
in  trust  the  trust  must  prevail  against  the 
banker^s  security;  2ndly,  that  as  to  the 
other  moiety^  the  set-off  of  J.  must  prevail 
against  the  banker's  security  up  to  tlie 
7th  April,  1842;  Srdly,  that,  subject  to  the 
trust,  and  the  set-ofi;  M.  has  a  lien  on  the 
monejrs  of  J.  in  his  hatnds,  which  will  ope- 
rate j^ro  Uxn$o  in  discharge  of  the  debt  se- 
cured by  the  promissory  note,  and  so  as- 
signed to  M.    Moon  y.  Jarvis^  60 

2.  A  landowner  employs  an  agent  to 
act  for  him  generally  in  his  money  matters, 
draw  cheques  on  his  bankers,  &c.  The 
person  so  employed,  being  directed  by  his 
principal  to  ptiy  a  certain  debt  on  the  next 
rent-day,  gives  notice  to  the  creditor  that 
the  debt  will  be  paid  at  that  time: — iSr/u- 
hUy  That  this  direction  and  notice,  even 
with  the  additional  promise  by  the  ageni 
that  the  debt  shall  b«  paid  ovi  of  tlterents^ 
give  tlie  creditor  no  specific  lien  on  the 
rents.  id 

3.  A  debtor  who,  for  money  advanced, 
had  given  to  his  creditor  his  promissory 
note  and,  as  a  collateral  security,  had  de- 
posited with  him  a  policy  of  assurance, 
and  who  had,  on  the  other  hand,  a  right 
of  set-off  in  respect  of  goods  sold,  applied 
to  the  creditor  to  have  the  policy  deliver- 
ed up,  for  a  purpose  unconnected  with  tlie 
debt,  and  replaced  by  another  security. 
The  policy  was  accordingly  delivered  up: 
-^Hdd,  that  the  debtor's  right  of  8etH>ff 
was  not  thereby  displaced.  id 
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"Beo  Bquttablx  Moirraiai. 
Plbadino,  4,  6,  6. 
Trust  Desd. 
yoluntabt  sntlexemt. 


DEED. 

See  Equitable  MoRTOAaa 
Trust. 


DEMURRER. 

See  Dblivert  up,  Ac; 
Pleaoinq,  3,  4f  6. 


DBUVERY  UP  OF  INSTRUMENT. 

I 

A  bill  for  the  delivery  up  of  a  void  lease 
may  not  be  demurrable,  although  it  may 
appear  from  the  statements  in  the  hill  that 
the  lease  is  void  on  the  face  of  It  Moles' 
worth  V.  Howard^  145 


DEPOSIT. 
See  Equitablb  Mobtoagi. 


DISCOVERY. 
See  Statutes  or  Ldhtations,  4. 

DOCUMENTS  (PRODUCTION  OP.) 
See  PRODUcnov. 


DONATIO  MORTIS  CAUSA. 

A  person,  having  some  Dutch  bonds 
and  the  title  of  certain  estates,  which  be 
keeps  in  a  box,  delivers  the  key  of  the 
box  to  J.,  in  wboee  ho^8e  he  lives,  and 
with  whom  he  is  on  terms  of  intimacy, 
and  tells  n  third  person  that  the  oontents 
ot  the  box  belong  to  J.  He,  however, 
keeps  possession  of  the  box,  directing  J. 
to  open  it  for  him  from  time  to  time  as 
ooc*asions  require.  He  also  receives  the 
dividends  due  on  the  bonds.  A.  few  weeks 
before  his  death,  being  in  bis  eightieth 
year,  and  infirm  in  health,  he  directs  his 
narse  to  deliver  the  box  to  J.,  which  she 
accordingly  does ;  and  J.  keeps  the  box 
till  iiis  death.  Upon  the  box  being  sub- 
sequently opened,  the  envelope  in  which 
the  bonds  are  contained  Is  found  to  be 
addressed,  ui  the  handwriting  of  the  de- 


ceased, to  the  wifb  and  sisteis  of  J.,  with 
a  direction  that  it  is  to  be  delivered  "  un- 
opened {^'  and  attached  to  the  envelope 
is  a  letter  addressed  by  the  deceased  to 
the  same  persons,  stating  the  shares  in 
whicli  each  is  to  have  the  benefit  of  the 
bonds,  stating  also,  by  way  of  postscript, 
to  J.,  that  Uie  writer  takes  this  course 
sokly  to  evade  the  legacy  duty^  and  that  he 
recommends  perfect  silence  on  the  subject 
The  transaction  amounts  neither  to  a  gift 
inter  vivos,  nor  to  a  donatio  mortis  causa 
in  favor  of  the  wife  and  sisters  of  J. 
Fotrquharsan  v.  Cave,  3M 


DOWER. 

.See  MOBTaAQOR  ASD  MORTOAaSE. 


DOWER  TRUSTEE. 
See  MoRTOAGOia  asd  Mortoaqsi^^ 


BIiBGTION. 
.See  Invaht,  6. 

EQUITABLE  ASSETa 
See  ADMiNisTBAnov  or  Absxts^  S. 

EQUITABLE  MORTGAGE. 

1.  A  deposit  of  title-deeds  prima  fade 
creates  an  equitable  mortgage  upon  the 
whole  property  comprised  in  them.  Ash- 
ton  V.  JMUm^  665 

2.  A  debtor  deposited  his  title-deeds 
with  his  creditor  until  such  time  as  his 
account  should  not  exceed  £  100,  at  which 
time  they  wure  to  be  restored  him.  The 
debtor  died  indebted  to  the  creditor  in 
£274:— ITeU;  that  the  creditor's  hen  ex- 
tended to  the  whole  £274.  lb, 

3.  QueerSf  whether  the  deposit  of  title- 
deeds,  without  a  legal  security,  will  make 
a  debt  bear  interest  which  does  not  in  its 
nature  bear  interest  ?  Ih, 

4.  An  equitable  mortgagee  having 
taken  (W>m  the  administratrix  of  the  mort- 
gagor a  legal  mortgage,  containing  a  power 
of  sale,  and  having  filed  his  bill  to  enforce 
specific  performance  of  a  contract  for  sale 
under  the  power,  the  Court  declined  to 
entertain  the  suit  hi  the  absence  of  the 
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ftdminlstntriz  and  the  parties  benefldally 
interested  ander  the  mortgagor.  Sanders 
y,  Bichards,  568 


ESTATE  FOR  LIFE. 

1.  Am  between  tenant  for  life  and  re- 
mainderman, tbe  thinnings  of  fir  trees  un- 
der twenty  years  of  age  belong  to  the  ten- 
ant for  life.    Fidgdey  y.  Rawtingj        275 

2.  Estate  for  life  by  implication  in  real 
and  personal  estate.  Ocdcshott  t.  Cock- 
ahott^  432 


ESTATE  FOR  LIVES. 
SeeLSASB. 

ESTRBPEMENT. 
See  Waste,  2. 

EVIDENCE. 

See  Pbhtoipal  amd  Aoxnt,  2. 
Trust  Exboutsd. 
Vendor  abs  PurchaskRi  2. 

WiLLj  9.. 

WinnBB& 

EXAMINATION  OF  WITNBSa 
SeePBAoncB,  8. 

EXAMINER'S  OFFICE. 
Bee  PBAoncB^  8. 

EXECUTOR. 

1.  An  executor,  who  has  assented  un- 
conditionally to  a  specific  bequest  of  the 
testator's  leasehold  estates,  is  not  entitled 
to  an  indemnity  out  of  the  testator's  gene- 
ral estate  in  respect  of  his  covenants  con- 
tained in  tbe  lease.    ShadboUY.  WoodfaU, 

30 

2.  The  Court  will  not  order  an  execu- 
tor to  pay  into  Court  money,  which  he 
states,  by  his  answer,  to  have  retained  in 
satisfaction  of  a  debt  due  to  him  from  the 
testator.    MiddieUm  v.  Po^  246 

S. '  An  ezaoutor  held  ohaigeable  with 


interest  upon  certain  sums  which  he  re- 
tained and  mixed  with  his  own  moneys 
at  his  banker's,  the  sums  being  retained 
out  of  the  income  of  the  testator's  residua- 
ry estate,  in  order  to  satisfy  a  debt  which 
there  was  probable  ground  to  believe  was 
due  to  the  testator's  estate  from  a  person 
entitled  to  a  share  of  such  income,  but 
which  turned  out  not  to  be  due  to  the  ex- 
tent supposed.    MeUand  v.  Gray,        295 

4.  Executors  not  allowed  the  costs  of  an 
action  which  had  been  successfully  brought 
against  them  by  a  surgeon  for  medicines 
and  medical  attendance  furnished  to  the 
testator.     Chambers  v.  SmUfi,  742 

See  Adhikist&ation  of  Assets^  1. 
Parties,  2. 
Pleaoino,  2,  3. 
Statutes  of  Ldotatxons,  2. 
Will,  15,  27,  28,  34. 


FIRr-TREEa 
See  Estate  for  Lifr. 


FOREIGN  ASENT. 
i  See  iNJTTHonoK,  1. 


FRAUD. 


Sale  of  a  revendonaiy  interest  in  real 
and  personal  property  set  aside  on  the 
ground  of  inadequacy  of  price.  Edwards 
V.  Brtfwn,  100 


HUSBAND  AND  WIFE. 

1.  Husband  executed  mortgages  of  his 
wife's  equitable  chattels  real,  and  died  in 
his  wife's  lifetime  without  having  paid  the 
mortgage  money: — Heid,  upon  the  con- 
struction of  the  instruments  of  mortgage, 
that  the  transactions  were  intended  solely 
as  a  security  to  the  mortgagees  for  the 
money  lent,  and  not  as  a  reduction  of  the 
chattels  into  t^e  husband's  possession; 
consequently,  that  the  wife,  by  survivor- 
ship, was  entitled  to  the  equity  of  redemp- 
tion.    Clark  V.  Bwrgh,  221 

2.  By  a  post-nuptial  settlement,  redticg 
that  a  sum  of  stock,  originally  standing 
in  the  name  of  the  wife,  had  been  trans- 
ferred into  those  of  trustees,  and  that  it 
had  been  agreed  that  a  promissory  note 
for  £500,  given  to  the  wife  by  her  bn>- 


moEZ. 


757 


tber,  slioald  be  caDcelled,  and  that  he 
ehould  give  his  bond  to  the  trustees  for 
the  amount,  it  was  witnessed,  agreed,  and 
declared  that  the  trustees  should  stand 
possessed  of  these  funds  in  trust,  to  pay 
the  interest  and  dividends  to  the  husband 
for  life ;  then  to  the  wife  for  life ;  and, 
upon  the  death  of  the  survivor,  to  trans- 
fer the  funds  to  the  children  of  the  mar- 
riage; and,  in  case  there  should  be  no 
children,  then  to  such  persons  as  the  wife 
should  hy  deed  or  will,  during  and  not- 
withstanding her  coverture,  appoint;  and, 
in  default  of  such  appointment,  to  the 
husband,  his  executors,  administrators, 
and  assigns.  There  were  no  children  of 
the  marriage.  The  wife  survived  the 
husband : — Held,  that  in  the  event  of  the 
death  of  the  wife  without  making  a  valid 
appointment,  the  fund  would  belong  to 
the  husband's  personal  representative,  as 
having  been  reduced  into  the  husband's 
possession  by  the  settlement  Bwnham 
¥.  Bennettf  264 

See  IN7ANT,  1,  2,  4,  5,  6. 

Mabmaqb  Ssttlehent,  4. 
Power,  1,  3,  4. 

YOLUKTABT  SETTLBMEMT. 


INADEQUACY  OF  PRICK. 
See  Fraud. 


INDBMNITT. 
See  EzBOUTOB)  1. 


INFANT. 

1.  Where  a  female  in&nt  had  been 
made  a  ward  of  oourt,  and,  in  contempla- 
tion of  her  marriage,  terms  for  the  settle- 
ment of  her  property  and  that  of  her  in- 
tended husband,  (which  were  for  the 
benetit  of  the  intended  husband  and  wife, 
and  the  issue  of  the  marriage,)  had  been 
approved  by  the  Master,  and  his  approval 
had  been  confirmed  by  the  Courts  it  was 
held  not  to  be  competent  to  the  husband 
and  wife,  by  delaying  the  marriage  till 
after  the  wife  had  attained  her  majority, 
and  entering  into  fresh  settlements,  to 
defeat  the  settlement  of  the  Court  ifod- 
son  V.  Ferrabyt  412 

2.  Principles  on  which  the  Court  acts 
in  relation  to  the  marriage  of  infants  and 
the  settlemoiit^of  their  property  lb. 


3.  A  portion  of  the  income  of  an  infant's 
real  estate  ordered  to  be  applied  in  charity. 
Langion  v.  Brackenbury^  446 

4.  Order  under  the  stat  2  ft  3  Yict  c. 
54,  that  an  infant  daughter  should  be 
delivered  out  of  the  custody  of  the  &ther 
into  that  of  the  mother.  Ek  parte  Bart" 
tett,  661 

5.  It  is  not  necessary,  in  order  to  en- 
able the  mother  to  apply  under  this  act 
for  the  custody  of  her  child,  that  she 
should  have  obtained,  or  be  entitled  to 
obtain,  a  divorce  a  mensa  et  fhoro,        Ih. 

6.  Upon  the  marriage  of  a  man  with 
an  infant  ward  of  court  who  was  entitled, 
jointly  with  her  sister,  to  real  and  personal 
estate  held  by  trustees  in  undivided  moie- 
ties, he,  with  the  sanction  of  the  Cour^ 
covenanted  that,  upon  the  wife  coming  of 
age,  her  real  property  should  be  settled 
upon  himself  and  herael^  and  the  chil- 
dren  of  the  marriage,  with  an  ultimate 
limitation,  in  default  of  issue,  to  the  heirs 
of  the  wife.  He  also  settled  the  personal 
property  in  the  same  manner,  except  that 
there  was  an  ultimate  limitation,  in  de- 
fault of  issue,  to  the  next  of  kin  of  the 
wiiSi.  The  marriage  took  effect,  the  wile 
attained  twenty-one,  and,  about  a  month 
after  the  marriage^  died  without  issue^ 
and  without  executing  a  settlement  of  the 
real  estate,  leaving  her  sister,  who  was 
also  an  infimt  ward  of  courts  her  sole 
heiress  and  next  of  kin : — Heid^  that  the 
surviving  sister  could  not  compel  a  con- 
veyance to  herself  of  her  deceased  sister's 
moiety  of  the  real  estate,  without  making 
compensation  to  the  husband  for  his  loss 
of  that  interest  in  the  real  estate  which 
he  would  have  taken  under  the  settle 
ment^  had  it  been  executed  by  the  wife. 
SaviU  y.  SaviU,  721 

7.  Order  made  for  a  liberal  allowance 
for  the  maintenance  and  education  of  a 
female  infant,  whose  father  was  living, 
with  a  view  to  her  being  brought  up  in  a 
manner  suitable  to  her  fortune  and  ex- 
pectations.   Exi  parte  WiUiamSf  740 


INFANT  HEHL 
See  MoRTaAGOR  and  Mortgaosi^  1. 

INFANT  TRUSTEE. 
See  MOBiTGAOOR  Ain>  Mostoaor^  1. 
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'  INJUNCTION. 

1.  An  ix^nction  cannot  be  sustained 
against  the  agent  of  a  foreign  government, 
whose  business  in  this  country  is  only  that 
of  settling  certain  daima  upon  the  foreign 
government,  and  whose  a6t8  in  that  capa- 
city are  done  entirely  under  the  control 
of  the  ambassador  of  the  foreign  country 
resident  in  this  country.  Service  ▼.  Cos- 
tagiedOf  £6 

2.  Injunction  to  restrain  a  party  claim- 
ing by  an  adverse  legal  title  from  com- 
mitting acts  of  trespass,  alleged  to  be 
productive  of  irreparable  waste,  refused, 
under  the  special  circumstances  of  the 

Baigh  v.  Oaggar,  231 

See  Costs,  3. 
Wastb. 


INSANITY. 
See  Pabtnebship,'  3. 

INTEREST. 
See  EzEOUTOB,  3. 

ISSUE. 
See  Costs,  3. 

JOINT-BTOCK  C01£PANY. 

Declaration  of  yarious  liabilities  in- 
oorred  by  directors  of  a  joint-stock  com- 
pany in  respect  of  the  acts  of  their  co- 
director.    Benaon  ▼.  BMihor%  309 

See  Pabtxes,  3. 

JOINTBES& 
See  CoNTBaunoR. 

LAPSE. 
See  Will. 

LEASE. 

Lands  holden  under  a  lease  for  four 
lives,  and  renewable  upon  payment  of  a 
fine^  are  devised  to  trustees  in  trust  for 


the  teslaior's  wife  for  life,  she  keepiBg  goo4 
the  renewals  and  filling  up  the  lives,  and, 
subject  to  her  life-interest,  in  trust  to  let 
and  set  the  same,  and  after  paying  the 
chief  and  other  rents  and  land-tax,  and 
keeping  fUll  the  lives,  to  pay  the  residue 
thereof  to  W. ;  and  after  his  decease^ 
upon  certain  trusts  for  the  benefit  of  the 
testator's  grand-children.  Upon  the  death 
of  the  testator,  his  widow  enters.  She 
afterwards  dies  insolvent,  liaving  neglecCp 
ed  to  substitute  a  life  for  that  of  C,  one 
of  the  nominees  for  life  who  died  in  her 
lifetime.  VT\  then  enters  and  likewise 
omits  to  substitute  a  life  for  that  of  C. ; 
and  seven  years  after  the  commencement 
of  his  possession  Q.,  another  nomin«^ 
dies : — Hdd,  that  two  lives  must  be  sub- 
stituted for  those  of  C.  and  Q.,  and  that 
the  costs  of  the  renewal  being  in  the  first 
instance  raised  by  a  mortgage  of  the  es- 
tate, W.  must  pay  such  part  of  the  ex- 
penses as  is  incurred  in  raoewing  the 
second  life,  but  tliat  he  is  in  no  de&oU 
for  not  having  renewed  the  first  life,  and 
is  exempt  fh>m  such  portion  of  the  expen- 
ses as  ought,  on  the  deiUh  of  C,  to  have 
been  paid  by  the  widow,  together  with 
interest  thereon,  at  the  rate  of  £5  ftr 
<:eiU.  per  oimum,  from  the  death  of  C.  to 
Ahe  death  of  Q.     Wadley  v.  Wadley,     11 

LEGACY. 

See  Adexptiov. 
Will  {passim) 

LEGATEE. 

See  CoNTBiBunoir. 
Plbadiko,  3. 
Railway  Shambb. 


LIEN. 
See  DXBTOB  and  Cbeditob,  1,  2. 

LIMITATIONS  (Statdtb.) 
See  Statutb  or  LiifRATiQ»& 


MAINTENANCE. 
See  Will,  4. 


MARRDLGE  SETTLEMENT. 
1.  By  a  maiiiage  settlement^  a  sum  of 
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30,0001  Irish  ewreney  was  vested  in  trus- 
tees,  upon  trust,  out  of  the  interest  and 
dividends  of  two  equal  third  parts  of  it, 
together  with  the  interest  and  dividends 
of  the  remaining  third  part,  to  meike  up 
the  annual  sum  of  6002.,  and  pay  such  an- 
nual sum  to  the  husband  and  wife  during 
the  life  of  A. : — Held,  that  the  husband  and 
wife  were  entitled  during  the  life  of  A.  to 
the  income  of  the  remaining  third  part, 
whether  it  did  or  did  not  exceed  600£  per 
annum.    Davis  v.  Morier^  303 

2.  A  person  who  by  mistake  had  re- 
ceived for  some  years  a  less  income  than 
be  was  entitled  to  under  his  marriage  set- 
tlement, held,  under  the  circumstances  of 
the  case,  to  be  entitled  to  have  the  differ- 
ence made  up  to  him  out  of  the  estate  of 
the  deceased  settlor.-  id 

See  Husband  and  Wm^  2. 
PowsB,  1,  3,  4. 


MISTAKE. 

See  Marriage  SETrLEMENT,  2. 
Pleading,  1. 


MORTGAGOE  AND  MORTGAGBB. 

1.  Upon  a  petition  by  a  mortgagee  for 
the  appointment  of  a  new  trustee  in  the 
room  of  the  infant  heir  of  a  trustee  for 
sale  under  a  mortgage  deed,  the  court  in 
the  absence  of  the  mortgagor,  refused  the 
application,    /a  re  Qreen^  91 

2.  Form  of  a  decree  of  foreclosure  where 
a  widow  claimed  dower  out  of  the  mort- 
gaged premises,  paramount,  to  some  ox- 
tent,  to  the  mortgagee.    Jones  v.  Griffith^ 

207 

3.  Mortgagor's  trustee  to  bar  dower 
not  entitled  as  against  the  mortgagee  to 
his  costs  of  a  suit  brought  to  foreclose  the 
mortgage.    Horrocks  v  Ledsom^  208 

4.  Mortgagor,  on  the  marriage  of  bis 
daughter,  executed  a  settlement  of  the 
mortgaged  property,  to  the  use  after  the 
marriage,  tliat  his  daughter  should  re- 
ceive a  rent-charge  of  200^  a  year  for  her 
life,  and  subject  thereto  to  the  use  of  trus- 
tees for  a  term  of  years,  for  further  secu- 
ring the  rent-charge,  and  for  raising  40002. 
for  the  children  of  the  marriage,  remain- 
der to  the  use  of  the  mortgagor  in  fee. 
There  were  several  children  of  the  mar- 
riage, who,  with  their  father  and  mother, 


were  resident  out  of  the  jurisdiction: — 
HeJd,  that  a  suit  of  foreclosure  could  not 
proceed  in  their  absence.  Anderson  v. 
SUUher^  209 

6.  Sale  under  a  power  of  sale  contained 
in  a  mortgage-deed,  the  power  being 
proved  to  have  been  oppressively  exer- 
cised by  the*  mortgagee,  set  aside  with 
costs  as  against  the  mortgagee.  Edwards 
V.  MaJtthie^  466 

6.  Bill  by  mortgagor  against  mortgagee 
and  his  solicitors,  praying  to  have  a  sale 
under  the  mortgage-de^  set  aside  for 
fraud  and  oppression,  dismissed  as  against 
the  solicitors^  the  maia  charges  in  the  bill 
against  them  fiot  having  been  made  out 
— but  without  costs,  on  the  ground  that 
they  were  the  substantial  movers  and 
authors  of  the  sale,  which,  as  between 
the  mortgagor  and  the  mortgagee,  was 
proved  not  to  be  sustainable  in  a  court  of 
equity.  /6. 

7.  A  mortgagee  baving  a  power  of  sale 
cannot,  as  between  him  and  the  mort- 
gagor, exercise  it  in  a  manner  merely 
arbitrary,  bat  is,  as  between  them,  bound 
to  act  in  a  prudent  and  business-like  man- 
ner, with  a  view  to  obtain  as  large  a  price 
a»  may  fiurly  and  reasonably,  with  due 
diligence  and  attention,  be  under  the  cir- 
cumstances obtainable.  Therefore,  where 
a  man  who  had  a  reversionary  interest  in 
a  sum  of  money  expectant  on  the  death 
of  his  wife  without  issae  by  Irim,  died  in 
his  wife^s  lifetime  after  having  mortgaged 
that  interest,  and  a  few  weeks  after  his 
decease  the  mortgagee,  under  a  power  of 
sale,  advertised  the  property  for  sale  as  a 
reversion  expectant  on  tl)e  death  of  a  wi> 
dow  lady  "now  aged  thirty,  or  there- 
aboutSr"  and  made  no  offer  to  satisfy  the 
purchaser  that  there  was  no  possibility  of 
the  widow  having  issue,  it  was  held,  that 
the  sale^  under  such  circumstances,  was 
improvident,  and  could  not  be  sustained 
as  against  persons  claiming  under  tho 
mortgagor.  lb, 

8.  After  action  brought  by  mortgagee 
(a  solicitor)  agunst  mortgagor,  for  liLa  bill 
of  costs  on  effecting  the  mortgage,  and 
£35  taken  out  of  Court  in  that  action  by 
mortgagee,  in  satia&ction  of  his  demunil, 
and  alter  second  action  brought  between 
the  same  parties,  to  recover  the  mortgage- 
money,  and  costs  in  that  action,  taxed  at 
£19  16«.  4<2.,  mortgagor  tendered  to  mort- 
gagee principal,  interest,  said  sum  of  £19 
16«.  4d,  and  £10  for  any  other  costs  that 
might  be  due :  mortgagee,  however,  re- 
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ifased  to  reootiref,  becftnse  the  bill  of  costs, 
the  subject  of  the  first  action,  bad  not 
been  satisfiedi  and  the  taxed  costs  of  the 
second  action  were  only  coats  as  between 
party  and  party.  Upon  a  bill  filed  by 
mortgagor  against  mortgagee,  to  compel 
a  reconveyance : — Held^  that  the  mortga- 
gee must  pay  the  costs  of  the  suit  Mor- 
leyy.BridgeSf  621 

9.  Under  the  circumstances  of  the  case, 
a  tender  of  mortgage^money  held  to  be 
absolute,  and  not  conditional  lb. 

See  Costs,  L 

Bquitablb  MORTOAaS. 
Husband  akd  Witb,  1. 
souoitob  and  guknt,  1. 


MULTIFARIOUS*ESS. 


See  pLEADiNa,  6. 


NEW  ORDERS. 

1.  Where  a  bill  in  a  creditors'  suit  does 
not  pray  that  the  debtor's  will  may  be 
established  against  his  heir-at-law,  it  is 
improper  to  serve  the  heir  with  a  copy 
of  the  bill    ShakdM  v.  Richards(m,       31 

2.  Quare^  whether  the  38th  order  of 
August,  1841,  applies  to  cases  where  a 
general  demurrer  to  the  bill  might  have 
been  sustained.    Molesworth  v.  Boward^ 

145 

3.  The  38th  order  of  August,  1841, 
does  not  extend  to  the  case  of  interroga- 

'  tories  objectionable  only  on  the  groun(^ 
'  ibat  a  demurrer  to  tlie  wliole  bill,  if  filed 

ift  time,  would  have  been  sustainable. 

BaMdey  v.  Curwen^  151 

4.  Effect  as  between  co-defendants  of 
the  23d  Order  of  August,  1841.  Boyd  v. 
MoyU,  316 

5.  Course  of  proceeding  where  a  de- 
fendant, served  with  a  copy  of  the  bill 
under  the  23d  Order  of  August,  1841, 
dies  before  appearance.    EdiWjton  v.  Ban- \ 
ham,  619' 

6.  The  25th  article  of  the  16th  of  the 
Orders  of  May,  1845,  does  not  extend  to 

•  injunction  causes.  Hughes  v.  Thomas^  239 

7.  The  32nd  Order  of  August,  1841, 
enabling  a  plaintiff  to  proceed  against  one 
or  more  peraouB  seyerally  liablei  does  notj 


apply  to  the  case  of  a  general  adminis- 
tration suit    BaU  y.  AusUrif  570 

8.  The  32d  Order  of  August,  1841,  ap- 
plies to  the  case  of  an  information  filed 
against  individual  members  of  a  body  of 
public  trustees,  charging  «uch  individuals 
with  a  breach  of  trust  Attomeif- General 
V.  JPear8(mf  581 

See  FRAoncE,  2,  3. 


NOnCB. 
See  Aduinistration  of  Asbsts,  1. 

SOLIOITOB  AND  CUENT,  1. 


OPENING  BIDDINGS. 
SeePRAonoB,  6. 


ORDERS. 
See  Nkw  Obdebs. 


PARISH  OFFICER. 

Parish  o£Bcer8  having  received  informa- 
tion that  a  person  was  a  pauper-lunatic, 
likely  to  do  mischief  caused  an  order  to 
be  left  with  A  B.,  who  lived  at  his  house, 
and  appeared  to  have  the  care  of  him,  for 
his  removal  to  the  workhouse.  A.  R 
soon  afterwards,  assisted  by  other  persons, 
took  him  forcibly  to  the  workhouse  in  a 
strait  waistcoat  He  remained  in  the 
workhouse  about  a  week,  at  the  expira- 
tion of  which  he  was  brought  before  a 
magistrate  and  diseliarged.  He  then 
brought  an  action  for  an  assault  and  false 
imprisonment,  and  an  action  of  trespass, 
against  tlie  parish  officers,  and  in  one  of 
them  recovered  £400  damages,  which, 
upon  a  motion  for  a  new  trial,  were  re- 
duced by  consent  to  £200,  no  new  trial 
being  granted.  The  other  action  was  not 
tried.  The  trustees  of  tlje  parish  having, 
under  a  local  act,  authority  to  manage  tlie 
parish  accounts^and  to  superintend  the 
treatment  of  the  poor,  charged  the  dam- 
ages and  costs  incurred  in  these  actions 
against  the  poor  cates  of  the  parislL  The 
rates  so  charged  were  subsequently  allow- 
ed in  open  vestry,  and  the  charges  paid 
out  of  them.  Upon  an  information  filed 
against  the  trustees,  for  the  purpose  of 
compelling  them  personally  to  refund  the 
money  so  paid,  as  for  a  breach  of  trusti 
the  court  diamiseed  the  inforiouition,  being 
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mtiflfled  upon  the  eridenoe  before  It, 
without  regard  to  the  proceedings  at  law, 
that  the  pariah  officers  had  not  portlci* 
pated  in  the  forcible  remoyal  of  the  luna- 
tic, and  had  in  other  respects  acted  rea- 
sonably, though,  perhaps,  not  strict! j  ac- 
cording to  law,  in  the  discharge  of  their 
duty;  consequently,  that  they  were  enti- 
tled to  be  allowed  the  payment  so  made, 
either  under  the  26tb  section  of  the  local 
act,  which  proYided,  that  all  costs  and 
expenses  to  be  incurred  by  the  trustees, 
or  any  persons  employed  by  them,  in 
prosecuting  or  defending  any  action  touch- 
ing the  ex^Uon  of  the  act.  should  be 
defrayed  out  of  the  money  arising  by  vir- 
tue of  the  act — or  the  general  law  appli- 
cable to  overseers  and  their  accounts. 
AUomey'Qenercd  y,  FearsoUf  681 


PARTIES. 

1.  Trusteee  of  a  term  for  raising  por- 
tions under  a  marriage  settlement,  Jidd^  to 
be  necessary  parties  to  a  bill  for  appoint- 
ing new  trustees  in  the  room  of  the  trus- 
tees for  preserving  contingent  remainders, 
with  a  power  of  sale  and  exchange.  M- 
haon  y.  Oookaonf  52 

2.  A.  and  B.  having  been  co-executors, 
and  A.  having  survived  R,  the  represen- 
tatives of  A.,  many  years  after  the  testa- 
tor's death,  filed  a  bill  against  the  repre- 
sentatives of  B.,  to  recover  assets  of  the 
testator  alleged  to  have  been  possessed  by 
B.  The  bill  did  not  state  that  any  debts 
or  legacies  of  the  testator  were  unpaid, 
or  that  there  was  any  residuary  legatee, 
or  that  the  plaintiff  or  any  other  person 
was  beneficially  inter«6ted  in  the  assets. 
There  was,  however,  in  fact,  a  remduary 
legatee,  and  the  defendants  by  their  an- 
swer, objected  that  such  legatee  ought  to 
have  been  mode  a  party  to  the  suit: — 
ITeU,  that  the  objection  was  valid.  Adama 
V.  Barry,  285 

S.  A  bill  brought  by  A.,  on  behalf  of 
himself  and  all  other  shareholders,  in  a 
company  provisionally  registered,  except 
the  defendants,  against  the  provisional 
committee,  and  praying  relief  against  the 
defendants,  on  the  ground  that  the  con- 
cern bad  been  brought  immaturoly  to  an 
end,  by  reason  of  their  fraud  and  mis- 
management, charged  that  he  other 
shareholders  were  unknown  to  the  plain* 
as,  and,  if  known,  would  be  too  numer- 
ous to  be  made  parties  to  the  suit  De- 
murrer, for  want  of  parties,  overruled. 
Wiiaan  v.  SkmhopCf  629 

Vol.  II.  90 


See  ADMiKiffnuTXOK  (Ldoted.) 

MORTOAOOB  AND  MORTOAaiB,  4t, 
EQUlTABLB'MORTGAaK  4. 

Praotioe,  1,  7. 


partnership: 

1.  A.,  6.,  and  C.  haviAg  been  in  part- 
nership together,  and  A.  and  0.  having 
died,  a  bill  by  the  Ksidoary  legatees  of 
A.  against  his  executors  and  against  B. 
and  the  executors,  of  C.  for  an  account  of 
the  personal  estate  of  A.,  was  sustained 
under  the  special  circumstances  of  the 
case ;  although  collusion  between  the 
executors  of  A.  and  the  other  defendants 
were  neither  charged  nor  proved.  Law 
V.  LaWf  41 

2.  The  case  of  Newlandy,  Ohanypion, 
1  Yez.  sen.  106,  considered.  Jb, 

3.  Decree  for  a  dissolution  of  partner- 
ship, on  the  ground  of  insanity,  as  from 
the  date  of  the  decree.  Sander  y.SandeTf 
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PLEADINO. 

1.  Supplemental  answer  permitted  to 
be  filed  on  the  ground  of  mistake^  no 
fi«ud  behig  snggwted.    SwaUow  v.  i>ay, 

133 

2.  The  administrator  ought  not  to  be 
sole  plaintiff  hi  a  bill  filed  for  adminis- 
tering the  intestate's  real  assets.  Tkih&y 
V.  TMy,  186 

3.  Bill  by  a  legatee  against  an  execu- 
tor and  a  person  alleged  to  have  posses- 
sed himself  of  the  testator's  assets: — 
BdcL  demurrable,  on  the  ground  of  there 
not  being  sufficient  charges  of  collusion 
between  the  defendants.  Badddey  v. 
Cfurwmf  161 

4.  To  a  bill  filed  by  the  assignees  of  a 
bankrupt  against  a  creditor,  impeachh^ 
the  amount  of  a  debt  for  which  the  credi- 
tor had  obtained  judgment  and  taken  the 
bankrupt's  goods  in  execution,  and  pray- 
ing an  account  of  the  dealings  and  trans- 
actions between  the  bankrupt  and  the 
creditor,  a  general  demurrer  for  want  of 
equity  was  aOowed.    Boyd  v.  J&yfa^  816 

i.  After  judgment  and  execution  ob- 
tained by  a  creditor  against  his  debtor, 
the  debtor  becomes  bankrupt,  and  bis 
goods  Are  aeiaad  by  the  messenger.    The 
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creditor  then  brings  troyer  agidnst  the  as- 
signees, and  trespass  against  the  messen- 
ger. Upon  a  bill  filed  by  tbe  assignees 
against  the  creditor  to  enforce  a  substan- 
tial right  in  equity  in  respect  of  the  bank- 
rupt's goods,  it  is  not  an  objection  for  mul- 
tifariousness, that  the  bill  prays  an  injunc- 
tion to  restrain  both  actions.  lb, 

» 

6.  Semble^  that  upon  a  bill  filed  by  as- 
signees of  a  bankrupt  against  a  judgment 
creditor  of  tbe  bankrupt,  impeaching  the 
alleged  amount  of  the  judgment  debt,  and 
praying  an  account,  it  is  a  good  ground 
of  equitable  relief,  that,  at  the  time  when 
the  action  in  which  the  judgment  was 
obtained  was  commenced,  the  bankrupt 
was  in  -  pecuniary  difllculties,  and  was 
pressed  for  payment  of  his  debts  by 
several  of  his  creditors;  and  tliat  he  was 
unable,  by  reason  of  such  difficulties,  to 
attend  to  the  defence  of  the  acticm.  Boyd 
V.  Mmjk,  324 

7.  Where  a  defendant,  neither  pleading 
Qor  demurring  to  any  part  of  a  bill,  an- 
swers it,  whether  sufficiently  or  insuffi- 
ciently, he  is  generally  thenceforth  pre- 
cluded from  filing  a  plea  in  the  suit,  not- 
withstanding tbe  bill  be  amended.  Where, 
therefore,  ao  original  bill  was  answered, 
and  tbe  bill  was  then  amended,  the 
amended  bill  not  differing  from  the  origi- 
nal bill  in  parties  or  subject-matter,  though 
differing  from  it  materially  as  to  the  ex- 
tent of  discovery  sought  in  relation  to  the 
main  charges  and  allegations  against  the 
defendant,  a  plea  tojthe  amended  bill  wios 
overruled.    Eadaiie  v.  Moiyneux^         636 

See  Delivtcrt  up  or  Ikstbuhent. 
PabtiAs. 
Statute  of  LimitatioicS)  3, 4. 


POLIOt  OF  ASSURAKCB. 

See  Dsbtob  and  Cbxditob,  3. 
SouonoB  ASD  Cubnt,  6. 


POWER. 

1.  A  married  woman  having  power  un- 
der her  marriage  settlement  to  dispose  of 
personal  estate  by  a  vrill  to  be  signed  and 
published  by  her  in  tbe  presence  of  two 
or  more  credible  witnesses,  made  her  will 
in  pursuance  of  the  power,  and  signed 
her  name  at  the  foot  of  it  Then  follow- 
ed the  signature  of  three  vritnesses,  and 
below  those  signatures  was  a  memoran- 


dum in  the  handwriting  of  the  testatrix, 
to  the  effect  that  the  vnh  had  been  sign- 
ed and  sealed  by  her  in  the  presence  of 
the  above  three  witnesses.  Upon  the 
examination  of  the  witnesses  after  the 
death  of  the  testatrix,  two  of  them  depos- 
ed to  the  testatrix  having  «gned  the  will 
in  the  presence  of  all  the  witnesses,  but 
the  third  stated  her  belief  that  the  will 
had  been  signed  before  the  witnesses  en- 
tered the  room  : — Held,  that  coupling 
the  memorandum  with  the  testimony  of 
the  witnesses,  there  was  sufficient  evi- 
dence of  signing  in  the  presence  of  the  , 
witnesses,  or  two  of  them,  to  sattsfy*  the 
requisition  of  the  pOwer  in  mat  respect: 
— Held,  also,  that  the  testatrix  calling  the 
witnesses  to  attest  her  will,  sealing  it, 
and  declaring  it  to  be  her  act  (which  dr^ 
cumstances  were  given  in  evidence) 
thereby  published  her  will  within  the 
meaning  of  the  power: — SeH  further, 
that  as  no  attestation  clause  was  required 
by  the  power,  the  omission  of  any  state- 
ment as  to  pubjication  in  the  memoran- 
dum (considered  as  an  attestation  clause) 
was  immaterial: — Bdd,  therefore,  under 
all  the  circumstances  of  the  case,  that  the 
will  was  a  due  execution  of  the  power. 
Warren  v.  Postk&iwaite^  108 

2.  Where  an  attestation  dauae  is  not 
required,  the  mere  circumstance  that  there 
is  an  attestation  clause  spedfying  certain 
things,  does  not  exdude  evidence  that 
other  things  were  done  besides  those 
which  are  attested.  IK 

3.  By  a  marriage  settlement,  the  wife 
has  power,  notwithstanding  "  her  cover^ 
ture."  to  appoint  to  the  children  of  the 
marriage ;  and,  in  default  of  such  chDdren, 
she  has  a  power,  "during  and  notwith- 
standing'* her  coverture,  to  appoint  to 
other  persons  The  latter  power  cannot  be 
exercised  during  her  widowhood.  QwBre^ 
whether  the  formw  can.  Bumham  r. 
BmneU,  260 

4.  A  malTied  woman,  having  a  power 
to  appoint  a  fund  to  her  diildren,  ap- 
pointed it  to  an  only  child  of  tender  yeara^ 
who  died  four  months  afterwards.  Uer 
husband  ^attteted  the  deed  of  appointment 
as  a  witness.  Twenty-four  years  after- 
wards, the  wife  died,  in  the  lifetime  of 
her  husband,  who  then  claimed  the  fund 
as  administrator  of  the  child.  The  Court 
directed  issues  to  tiy  whether  the  power 
had  been  executed  without  Ihtud  on  tbe 
part  of  the  husband  aud  wi&.  Oee  t. 
Gwmey^  486 
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POWER  OF  SALE. 

See  Equttablk  MoBraAGE. 

Mortgagor  and  Mortgagee,  5,  t. 


PRACTICE. 

1.  Appointees  of  a  fund,  not  beings  par- 
ties to  the  suit,  for  administering  the  fund, 
are  not  entitled,  adversely  to  the  parties 
to  the  suit,  to  appear  by  counsel  on  the 
bearing  of  the  cause  for  further  directious 
for  the*  purpose  of  claiming  their  costs  of 
proving  their  title  in  the  Masters  office : 
they  ought,  with  a  view  to  obtain  such 
ooets,  to  present  a  petition.  Capper  v. 
Tenington^  63 


2.  Service  o'istApoaia  to  appear  and  an- 
swer UDon  the  deputy  governor  of  the 
house  or  correction  in  Cold  Bath  Fields, 
hdd^  under  the  circumstances  of  the  case 
to  be  good  service  on  a  defendant  a  priso- 
ner there,  so  as  to  found  an  application 
for  leave  to  enter  an  appearance  for  the 
defendant  under  the  8th  of  the  Orders  of 
August,  1841.  IkwenhamY.Ptfmberton^  64 

3.  The  court,  on  the  ground  of  inconve- 
nience in  practice,  which  might  possibly 
arise  if  the  application  were  granted,  re- 
fused an  application  to  allow  an  answer 
to  be  sworn  in  open  court  SvoaUow  v. 
Day^  136 

4.  Upon  what  affidavits  the  Master  may 
certify  as  to  the  propriety  of  granting  a 
commission  to  examine  witnesses  abroad. 
BcMtr  V.  Milord,  188 

6.  It  is  not  the  pactice  to  enter  evidence 
as  read,  saving  just  exceptions.  Sherwood 
y.  Beveridgt^  636 

6.  The  court  declined  to  open  biddings 
upon  an  advance  under  £10  per  cent. 
Holnyydy.  WycM,  637 

7.  Where  a  cause  is  set  down  upon  an 
objection  for  want  of  parties^  the  >defend- 
ant  begins.    AUomey-Otneral  v.  Qardner. 
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the  expiration  of  six  weeks  from  the  filing 
of  the  plea  and  answer,  filed  exceptions 
to  the  answer,  and  obtained  an  order  at 
the  Rolls  to  refer  them  to  the  Ma-iter : — 
Hdi^  that  the  exceptions  were  regularly 
filed,  and,  per  the  Master  of  the  /2oUs,  and 
Wigram,  V.  C,  that  the  16th  Order  of 
Migr,  1845,  rule  22,  applies  to  tins  case; 
the  six  weeks  mentioned  in  the  order 
running  from  the  time  of  overruling  the 
plea.    Eedaik  v.  Molyneux^  641 

10.  A  motion  to  take  exceptions  off  the 
file  for  irregularity,  may  be  made  before 
a  Vice-chancellor,  notwithstanding  the 
pendency  of  the  common  order  at  tiia 
RoUs  for  referring  the  exceptions*  to  a 
Master.  Jb, 

See  New  Obdeb& 


8.  The  general  rule 
resident  in  London  or 
ought  to  be  examined 
ner,  and  not  under  a 
$emble^  thfit  the  rule 
Sowdeny.  MarrioU, 


is,  that  witnesses 
its  neighborhood, 
before  the  Examl- 
oommission;  but, 
is  not  inflexible. 
688 


PRBROOATIVB  PROBATB. 

An  agreement  having  been  entered  into 
for  the  sale  of  certain  securities  upon  tolls 
within  the  diocese  of  Lincoln,  it  appeared 
from  the  abstract  of  title,  that  the  will  of 
one  in  the  series  of  owners  through  whom 
the  property  passed  to  tiie  vendor  had 
been  proved  only  in  the  consistory  court 
of  the  Bishop  of  Lincoln.  Upon  a  bill  filed 
by  purchaser  against  vendor,  tbe  court  de- 
clined either  to  force  the  title  on  the  pur- 
chaser or  to  order  the  vendor  to  procure 
probate  in  the  prerogative  court  of  tbe 
Archbishop  of  Canterbury.  WiOiams  v. 
Bland,  676 

• 

PRINCIPAL  AND  AGENT. 

1.  An  agent  who  bad  purchased  lands 
of  his  principal,  and  who,  previously  to  the 
contract,  had  entered  into  a  secret  negoti* 
ation  for  a  resale  of  part  of  the  property 
at  a  profit,  declared  a  trustee  for  his  prin- 
cipal to  the  extent  of  that  profit.  Barker 
V.  Harriaon^  646 

3.  In  a  suit  by  principal  against  agent^ 
involving  charges  of  firaud  against  tbe  de- 
fendant, the  latter  was  held  to  lie  under 
the  burden  of  disproving  several  particu- 
Urs  of  the  plaintiff's  case,  although  the 
truth  of  those  particulars  was  not  directiy 
proved,  but  rested  on  circumstantial  evi- 
dence on^.  Ih, 


9.  After  plea  and  answer  filed,  and  plea 
overruled^  the  plaintil!^  notwithstanding 


PRIORITT  OF  DEBTa 

See  ADioMiSTRATioir  of  Asbbts^  1. 
Tbust  Uvul 
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INDBZ. 


PROBATE. 
See  PBiRoaATiTB  Fbobatb. 


PRODUCnON  OF  DOCUMENTa 

On  an  infbnnation  filed  at  the  relation 
of  certain  parishioners  afrainst  the  church- 
wardens and  overseere  of  the  parish,  pray- 
ing the  due  administration  of  a  charity,  of 
which  the  churchwardens  and  overseers 
were  trustees,  the  churchwardens  and 
overseers'  hooks  were  ordered  to  be  pro- 
duced, although  it  was  sworn  by  the  de- 
fendants that  they  did  not  relate  to  the 
matters  in  question  in  the  suit  Athmey- 
Chneral  ▼.  Sary,  33 


PUBIJOATION. 
See  PowxB,  1. 

PUFFIN  GK 
See  TsiDOB  axd  PuBOHAant,  1,  S. 

RAILWAY  Acrr. 

Upon  the  oonstruction  of  a  railwmr  act, 
the  Coort  declined  to  make  any  order  as 
to  the  costs  of  an  application  by  vendors 
to  have  payment  out  of  court  of  part  of 
the  purchase-money,  and  investment  of 
the  remainder.    Ex parU  Motynrnx^  273 

RAILWAY  SHARE& 

1.  A  testator,  at  the  time  of  his  death, 
was  entitled  to  120  shares  in  the  Great 
Western  Railway  Company.  For  thirty- 
eight  of  these  he  had  been  an  original 
■ubaeriber,  and  had  signed  the  Parlia«> 
mentary  contract,  undertaking  to  pay  the 
amount  subscribed  within  ten  years  to 
the  directors  to  be  appointed  by  the  Rail- 
way Act  The  remaining  eighty-two 
8hme  had  been  purchased  by  him  as 
scrip.  By  the  act,  which  was  passed  in 
his  lifetime,  the  directors  had  power  to 
compel  payment  of  the  monies  sub- 
flcribed,  and  also  to  make  calls,  and  to 
enforce  the  payment  of  such  calls  by 
action,  or  otherwise  to  declare  the  shares 
forfeited,  and  to  sell  the  shares.  The  act 
also  gave  the  proprietors  of  shares  the 
Tight  of  sale  and  transfer;  declaring,  in 
effect,  that  the  vendor  ceased  to  be  Ikble 
for  oaUa  after  a  proper  memorial  of  aooh 


sale  and  transfer.  All  the  calls  had  not 
been  paid  on  the  shares  at  the  time  of 
the  testator's  death.  After  his  death,  the 
company  passed  a  resolution,  declaring 
that  the  proprietors  of  shares  should  be 
entitled  to  two  new  quarter  shares  in 
respect  of  each  whole  share.  By  his  will, 
the  testator  had  bequeathed  thirty  shares 
to  A.  and  thirty  shares  to  B.,  declaring 
that  the  legacies  should  not  be  deemed 
specific  so  as  to  be  capable  of  ademption: 
Beld,  first,  that  the  legatees  were  entitled 
to  the  income  of  the  shares  from  the  death 
of  the  testator ;  secondly,  that  the  lega- 
tees were  not  entitled  to  a  proportional 
number  of  new  quarter  shares;  thirdly, 
that  the  legatees  were  not  enUUed  to  have 
the  deposits  and  calls  on  the  new  quarts 
shares,  or  the  calls  due  on  the  ei^ty-two 
whole  shares,  or  {semble)  the  calls  due  on 
the  thirty  eight  original  shares  paid  out 
of  the  testator's  general  estate ;  fonrtUy, 
that  the  legatees,  and  not  the  executors, 
had  the  right  of  electing  out  of  which 
class  of  shares  their  legacies  should  be 
delivered  to  them.    Jacques  v.  Chambera^ 

436 

2.  If  a  testator,  dying  solvent,  bequeaths 
to  A.  a  given  number  of  articles  fcHining 
part  of  a  stock  of  articles  of  the  same 
description,'  as  for  instanoe,  if  he  has 
twenty  horses  in  his  stable,  and  bequeaths 
to  A.  six  of  them,  A.  has  the  right  of 
selection.    lb. 


REAL  ASSETS. 

See  AoMnnsTRATiON  or  Aassxra,  4. 
Plbabing,  2. 


RELEASE. 

SeoTBUBTXB,  1. 


REMAINDBR-ICAN. 
See  EsTATi  fob  Lirl 

RENEWAL. 
SeeLsASK. 


RENT. 
See  ADiqNiSTEAnoK  or  Asbrb^ 

DXBIOE  AXD  G&BDnOB,  2. 


1. 
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RESALE. 
See  Ybndor  akp  Pubchabxb,  3. 


BEYlBBSIONAllY  INTEREST. 
See  Fraud. 


REVIVOR. 

After  decree  ia  a  creditor's  miit,  the 
plaintiff  died,  leaving  no  personal  repre- 
sentative. The  decree  was  ordered  to  be 
prosecuted  on  the  petition  of  another 
creditor,  without  bill  of  revivor.  Brown 
T.  Lake,  620 


SALE  OF  REVERSION. 
See  Fraud. 

SALE  UNDER  DEGREE. 
See  Admixistbation  or  Absbts,  3|  4. 

SERVICE. 
See  Practioe,  1. 

SET-OFF. 
See  Debtor  and  CRBDrroR,  1,  3. 

SETTLEMENT. 
See  INTANT,  1,  2,  6. 

MaRRIAQK  SETTLEMEirr. 

Voluntary  SETiLEMxirr. 

SOLICITOR  AND  CLIENT. 

I.  A  solicitor  took  a  mortgage  in  fee 
from  a  client,  and  entered  into  posseision 
of  the  mortgaged  premises.  He  after- 
wards transteired  the  mortgage  to  an- 
other client,  and  delivered  to  him  the  ti- 
tle-deeds, but  remained  in  possession  as 
the  visible  owner  of  the  property,  payiug 
interest  on  the  mortgage- money  to  the 
transferee.  Afterwards,  in  JanuHry,  1841, 
the  transferee,  upon  the  application  of  the 
solicitor,  delivered  to  him  the  title-deeds 
(except  the  deeds  of  transfer)  for  the  pur- 
pose of  preparing  an  abstract  for  a  pro- 
posed purchaser  of  the  estate.    The  pur^ 


chase  was  delayed  some  time,  in  conse- 
quence of  a  defect  of  title,  but  was  com- 
pleted in  May,  1841,  when  the  parchase- 
money  was  paid  to  the  solicitor,  and  the 
title-deeds  (with  the  exception  before 
mentioned)  were  delivered  to  the  purcha- 
ser, who  was  let  into  possession,  without 
notice  of  the  transferee's  title.  In  July, 
1842,  the  solicitor  absconded,  and  then, 
for  the  first  time,  the  purchaser  had  no- 
tice of  the  transferee's  title: — Held,  that 
if  the  transferee  had  not,  before  July, 
1842,  notice  of  the  payment  of  the  pur- 
chase-money to  tlie  solicitor,  and  had  not 
authorized  or  assented  to  such  payment, 
he  was  not  to  be  postponed  to  the  pur- 
chaser.    Sitvtns  V.  StevenSf  20 

2.  A  solicitor's  bill  of  costs  paid  under 
pressure,  and  protested  against,  referred 
for  taxation.     Ez  parte  Wiikineonj        92 

3.  Protest,  combined  with  other  cir- 
cumstances, may  be  a  ground  of  reference 
of  a  bill  of  costs  for  taxation.  Jb, 

'4.  Where  there  is  evidence  of  pressure, 
the  court  will,  if  necessary,  direct  a  gene- 
ral reference  for  taxation,  although  in  the 
petition  for  taxation,  some  only  of  tite 
items  of  the  bill  of  costs  may  be  objected 
to.  lb, 

6.  A  person,  being  embarrassed  in  his 
circumstances,  enters  into  a  composition 
with  his  creditors,  one  of  whom  is  his 
solicitor.  The  solicitor  prepares  and  (with 
the  debtor  and  the  other  cTeditors)  exe- 
cutes the  deed  of  composition,  by  the 
terms  of  which  the  debtor  is  to  pay 
£1500  to  his  creditors  by  instalments,  and 
to  insure  his  life  for  that  amount,  and,  on 
failure  of  such  payment  and  insurance, 
the  deed  is  to  be  void.  There  is  no  evi- 
dence that  the  solicitor  ever  explained  to 
his  client  the  nature  of  the  legal  and 
equitable  obligations  imposed  on  him  by 
the  deed,  or  ever  instructed  him  that  the 
covenants  in  it  were  to  be  strictly  per- 
formed, or  that  he  the  solicitor  was  bound 
by  it;  but  there  is  evidence  of  a  private 
understanding  between  the  solicitor  and 
the  client,  that  the  solicitor,  notwithstand- 
ing the  deed,  shall  be  paid  in  full.  The 
debtor  fails  to  in!«tire  his  life  for  the  whole 
£  1 500.  His  solicitor  cannot,  as  between 
himself  and  his  client,  insist  upon  this 
failure  as  ground  fur  avoiding  the  deed. 
Watte  v.  Hyde,  368 

6.  Where  a  defendant  raised  a  new  is- 
sue by  his  answer,  and  the  plaintiff  pro- 
ceeded to  the  hearing  without  amending 
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htfl  bill,  the  Court,  under  the  drcum- 
fltances  of  the  caae,  directed  the  plaintiff 
to  amend  his  bill  by  charging  the  new 
matter  insisted  on  by  tlie  answer.        Jh. 

7.  On  a  bill  filed  by  parties  interested 
under  a  will  af^inst  the  sole  acting  trus- 
tee and  executor,  and  against  his  solicitor, 
under  whose  advice  the  trust  property  bad 
been  improperly  sold  out  by  the  trustee, 
and  applied  principAlly  to  tlie  soUcitor's 
use,  praying  that  the  stock  might  be  re- 
plHceid,  the  Court,  at  the  hearing,  after 
directingcertain  inquiries,  ordered  that  the 
solicitor  should  show  cause  why,  having 
regard  to  his  answer  and  the  evidence  In 
the  cause,  his  name  should  not  be  struck 
off  the  roll  of  solicitors  of  the  Court  of 
Chancery.     Ooodmn  v.  Oosndli  457 

8.  A  solicitor,  having  advised  his  client 
(a  pervm  in  an  humble  station  of  life)  to 
oommit  a  breach  of  trust  by  selling  out 
stock  of  which  the  client  was  a  trustee, 
and  having  himself  profited  by  the  breach 
of  trust,  was  ordered  to  be  struck  off  the 
roll,  unless  he  showed  good  canse  to  ttie 
oonirary;  but  having,  in  obedience  to  the 
decree  in  the  cause,  replaced  the  stock,  and 
paid  the  costs  of  the  suit,  the  Court  (taking 
into  consideration  his  youth  and  other 
circumstances)  abstained  from  further  pro- 
ceeding in  the  matter,  upon  his  under- 
taking to  pay  to  the  other  parties  to  the 
suit,  their  costs,  charges,  and  expenses. 
Goodwin  V.  QomeOt  462 

See  Costs.  7. 

MOBTOAfOB  AHD  ^OBTOAOEE,  6,  8. 


SPECIALTY  DEBT. 
See  Tbustex^  2. 


SPECIFIC  LEGATEE. 

See  ADlflNISTBATION  OF  ASSETS,  2. 
CONTBIBUnON. 


SPECIFIC  PERPORMJlNCE. 

Under  a  marriage  settlement  tenant  for 
life,  with  remainder  to  his  first  and  other 
sons  by  his  wife  F.,  in  tail,  with  remainder 
to  himself  in  ft^  had  power  to  grant  leases 
for  ninety-nine  years  in  possession  at  the 
most  improved  rent  under  an  indenture  of 
lease  to  be  executed  with  certain  formali- 
ties. Twenty-eight  years  after  the  mar- 
xiage^  the  wife  still  living,  and  there  being 


no  issue  of  the  marriage,  the  husband  gave 
a  bond  conditioned  for  the  granting  a 
lease  for  ninety-nine  years,  at  a  rent  of  20<. 
per  annum,  upon  the  expiration  of  a  sub- 
sisting lease.  As  soon  as  the  subsisting 
lease  determined,  the  obliged  of  the  bond 
entered  into  possession,  and  for  some  years 
paid  a  rent  of  202. : — Hdd^  notwithstanding 
some  evidence  of  inadequacy  in  the  rent, 
that  the  representatives  of  the  obligee 
were  entitled  to  a  decree  for  specific  per- 
formance of  the  agreement  contained  in 
the  bond.    BuUer  v.  Powis^  156 

See  Equitablb  Mobtoaoe,  4. 
Yeitdob  and  Pubchaseb,  I,  4. 


STATUTE. 
See  3  ft  4  Will.  lY.,  c.  104  (ADimnsTBA- 

TION  or  ASSBTB,  4.) 

6  ft  7  Yiot  a  85  (Wmnsa) 


STATUTE  OF  UMITATIONS. 

1.  The  lord  of  a  manor  granted  a  lease 
of  the  manor  to  A.  B.,  to  hold  for  three 
lives,  and  deposited  with  A.  B.  the  court 
rolls.  In  1820,  the  lease  expired  by  the 
death  of  the  survivor  of  the  lives.  In 
1822,  the  grantor  by  letter  requested  A. 
B.'s  representative  to  deliver  up  the  court 
rolla  No  notice  was  taken  of  this  letter, 
nor  was  any  further  application  made  by 
the  grantor  till  the  year  1844,  when  he 
filed  a  bill  against  A.  B.*8  representatives 
to  recover  the  court  rolls  and  title  deeds 
of  the  manor.  The  defendant  by  his  an- 
swer relied  on  the  statute  of  limitations: 
—HdA,  that  the  bill  was  filed  too  late. 
Dean  and  Chapter  of  Wttta  y.  Doddinglon, 

73 

2.  More  than  twenty  years  after  the 
death  of  a  testator,  the  representative  of 
one  of  his  executors,  and  the  residuary 
legatee  under  his  will,  file  a  bill  against 
the  xepresentative  of  the  oo-cxecuior  to 
recover  residuary  assets  of  the  testator, 
alleged  to  have  been  possessed  by  the 
co-executor.  The  plaintiffs  are  barred  by 
the  Stat  3  ft  4  Will.  lY.,  c  27.  &  40,  as 
to  assets  possessed  by  the  executor  more 
than  twenty  years  before  tiie  filing  of  the 
bill,  but  tliey  are  not  barred  by  assets 
possessed  by  him  since  that  timoi  Adeant 
V.  Barrfff  29 

3.  Defendants,  by  their  answer,  ddm 
the  benefit  of  the  "Statute ''  of  Limits- 
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tion&  This  is  tantftmoant  to  claiming  the 
benefit  of  the  Statute  Law  of  Limitations, 
and  entitles  them  to  the  benefit  of  any 
Statute  of  Limitations  that  is  applicable 
to  their  case.  Ih, 

4.  Plea  of  the  Statnte  ofLimitations  to 
a  bill  of  discovery  in  aid  of  an  action  of 
ejectment    SouM  ▼.  Broodmood^        447 


SUBP(ENA. 
See  PRAonoE,  1. 

TITLE-DEEDS. 
See  ^QUiTABLB  Mobtoaob: 

TEUST. 

See  Costs,  1,  4. 
Parish  Offiokb. 
SoucrroB  and  Clokt,  7,  8. 

TRUST  DEED. 

A  debtor  conveyed  real  and  personal 
estate  to  a  trustee  for  sale,  with  a  decla- 
ration that  the  proceeds  of  the  sale  should 
be  applied  by  the  trustee  in  satis&ction 
and  discharge  of  the  several  debts  and 
sums  of  money,  mentioned  in  the  sche- 
dule to  the  conveyance^  "  and  now  remain- 
ing  justly  due  and  owing"  by  the  debtor 
to  the  persons  named  in  the  schedule, 
**  according  to  the  priority,  nature,  and 
apecialty  of  such  debts  respectively:" — 
Exid^  upon  the  construction  of  the  whole 
instrument,  that  a  bond-debt  mentioned 
in  the  schedule,  with  interest,  (the  princi- 
pal and  interest  not  exceeding  the  penalty 
of  the  bond,)  was  payable  in  priority  to  a 
simple  contract  debt  mentioned  in  tlie 
schedule.    Panvnghamk  v.  StiJby^        405 

TRUST  EXECUTED. 

A.  having  lent  B.  lOOOiL  without  taking 
any  security  for  it,  states  to  C.  and  his 
&mily  that  the  money  had  been  held  by 
him  (A)  in  trust  for  C.  Afterwards,  B. 
becoming  embarrassed  in  bis  circum- 
stances, and  unlikely  to  repay  the  money, 
A.,  ai  the  urgent  solicitation  of  C ,  gives 
the  ktler  his  promissory  note  for  the 
amount  Subsequently  B.  dies  insolvent, 
and  without  having  repaid  tiie  money. 


Then  A  dies.  In  a  suit  for  the  adminis- 
tration of  A.'s  assets,  (there  being  no  evi- 
dence to  rebut  the  trust) — HM,  that  C. 
may  prove  the  note  against  A/s  estate  as 
a  valuable  security.    Burkit  v.  Ranaomf 

396 


TRUSTEE. 

1.  Trustee  of  stock,  on  transferring  the 
stock  to  hxnceatmque  tnist^  was  held,  under 
the  circumstances  of  the  case,  entitled  to 
an  acknowledgment  by  the  cestui  que  truat 
of  the  stock  being  received  in  full  of  all  de- 
rnands^  though  not  entitled  to  a  release 
under  seal  And,  inasmuch  'as  the  cestui 
que  trust  declined  to  make  the  acknow- 
ledgment, the  court  directed  a  general  ad- 
ministration account  to.  be  taJren  of  the 
real  and  personal  estate  of  the  testator, 
from  whose  real  and  persoual  estate  the 
stock  was  derived,  although  no  account 
but  a  mere  transfer  of  the  stock  was  prayed 
by  the  bill,  and  no  open  unsettled  account 
suggested  by  the  answer.  Chadurick  v. 
HeaUey,  137 

2.  The  money  due  in  respect  of  a  breach 
of  trust,  where  the  trust  is  created  by  in- 
strument under  seal,  is  a  specialty  debt 
Wood  V.  Hardistyt  542 

See  Costs,  1. 

mobtgagob  and  mobtoaob^  3. 

Pabttbs,  1. 

Pbikcipal  and  Aqxht,  1. 


USURY.. 

1.  A.,  a  guilder,  being  equitable  lessee 
of  lands  for  a  term  of  ninety-nine  years, 
for  building  purposes,  and  having  received 
from  B.  certain  advances  of  mon<^y  for 
building,  agreed  that  the  leases  should  be 
made  out  to  B.,  and  signed  an  acknow- 
ledgment to  B.  in  these  words: — "  I  here- 
by acknowledge  that  I  have  received  from 
you  the  several  sums  o^  ^.,  on  account 
of  the  eight  houses  which  I  am  building 
for  yon.  I  agree  to  pay  you  rent,  at  the 
rate  of  eight  per  cent  firom  the  date  of 
such  advance,  and  to  take  a  lease  of  the 
houses  upon  the  usual  conditions,  or  find 
you  a  tenant,  subject  to  your  approval.  I 
am  to  have  the  option  of  seUing  the  houses 
provided  I  re-pay  you  the  amount  ad- 
vanced on  the  houses,  and  att  rent  due 
thereon  to  the  day  you  assign  the  lease 
or  leases  to  me  or  my  nominee."  A.  and 
B.  afterwards,  by  letter,  requested  the 
agents  of  the  head  landlord  to  make  out 
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the  leases  to  B. ;  and  by  a  sabseqaent  do- 
cument, signed  by  A.  and  B.,  and  written 
and  sent  to  C,  a  creditor  of  A.,  it  was 
stated  tliat,  in  case  C.'s  debt  was  not  paid 
by  a  certain  time,  B.  thereby  undertook 
to  hold  the  leases,  subject  to  his  claim 
upon  A.  for  — 2.,  and  interest  for  advances 
xxiade  by  him  to  A.  for  the  building  of  the 
said  houses,  until  Cs  demand  should  be 
satisfied : — ffeld^  that,  if,  independently  of 
the  usury  laws,  these  documents  yested  in 
B.  any  interest  in  or  lien  upon  the  proper- 
ty, they  were  usurious  and  void.  JSeH 
also,  that,  assuming  they  did  not  vest  any 
such  interest  or  lien  in  B.,  yet  as  he,  by 
his  answer  to  a  bill  filed  against  him  by 
the  assignees  under  A.'s  bankruptcy,  in- 
sisted that  he  had  such  an  interest  or  lien, 
he  was  not  entitled,  as  against  the  plain- 
til&,  to  the  leases    Bskhery.  Vardon^  162 

3.  A.,  a  builder,  being  lessee  of  Kinds 
for  terms  of  seventy  years,  for  building  pur- 
poses, signed  an  agreement  in  writing, 
whereby,  in  consideration  of  moneys  to 
be  advanced  to  him  by  B.  for  building,  he 
agreed  to  assign  the  leases  to  B.,  subject 
to  the  ground  rents,  and  to  the  several  con- 
ditions therein  contained,  and  to  take  the 
under  leases  from  B.  (when  the  houses 
should  be  completed)  for  the  whole  of  tlie 
terms,  wanting  ten  days,  at  a  rent  that 
should  amount  to  eight  per  cent  upon 
the  money  to  be  advanced,  such  rents  to 
commence  from  the  time  of  the  respective 
advances.  By  a  subsequent  document 
signed  by  A.,  in  which  he  acknowledged 
certain  advances,  and  stated  that  he  had 
built  two  shops,  after  repe  iting  the  agree- 
ment to  pay  B.  rent  at  eight  per  cent,  and 
to  take  underleases,  he  added :  '*  It  is  also 
agreed  that  I  am  to  have  the  privilege  of 
selling  the  two  shops,  provided  I  repay 
you  the  amount  advanced  on  the  shops, 
and  all  interest  due  thereon  till  the  day 
you  assign  the  lease  or  leases  to  me  or  my 
nominee  :*' — ffeldf  that  these  agreements 
were  usurious.  id 

3.  If  A.,  his  necessities  requiring  an  ad- 
Tance  of  lOOOi,  obtain  it  from  B.,  upon  a 
bargain  that,  in  consideration  of  it.  A.,  his 
executors  and  administrators,  shall  pay 
B.,  his  executors,  and  administrators,  an 
annuity  of  80^  per  annum,  for  a  term  of 
seventy  years,  commencing  immediately, 
the  annuity  to  be  secured  by  the  cove- 
nant of  A,  binding  himself  personally,  and 
after  his  death  his  assets  generally,  the 
transaction  is  usurious  and  bad  on  that 
ground,  unless  upheld  by  those  provisions 
of  the  legislature,  which  have  recently,  as 


to  certain  cases,  repealed  or  rel«zed  fh« 
usury  laws.  id 

4.  Assignees  of  a  banlcmpt,  who  have 
entitled  ihemselves  to  the  declaration  of 
a  court  of  equity,  that  contrada  entered 
into  between  the  bankrupt  and  one  of  his 
creditors  are  usurioaa,  are  entitled  to  eon- 
seqiiential  reliei)  on  the  terms,  not  of  pil- 
ing to  the  creditor  the  amount  of  his  ad- 
vances, but  of  allowing  him  to  prove  xm- 
der  the  fiat  for  the  amount  of  these  advan- 
ces with  legal  interest  id 


VALUABLE  BECURITT. 
SeeTsucrr  ExscuTEa 


VENDOR  AND  JPUBCHASER. 

1.  At  the  sale  of  an  estate  by  public 
auction,  one  of  the  conditions  b^g  thai 
the  highest  bidder  should  be  the  purcha- 
ser, a  person  attended  who  had  no  inten- 
tion of  being  a  purchaser,*  but  was  em- 
ployed by  the  vendor  to  bid  in  order  to 
prevent  the  property  from  being  sold  at 
an  under  value;  and  this  person  made 
several  biddings,  till  he  reached  the  sum 
of  650L  when  he  ceased  to  bid.  The  pro- 
perty WAS  afterwards  purchased  for  690i. 
Upon  the  purchaser  objecting  to  perform 
his  contract,  on  the  ground  that  pufiers 
had  been  employed  at  the  sale,  the  Court 
decreed  special  performance,  the  purcha- 
ser declining  to  have  the  validity  of  the 
contract  tri<^  in  a  court  of  law.  Wood^ 
ward  V.  Miller^  279 

2.  Quere^  whether  the  declarations  of  an 
auctioneer  at  a  sale,  to  the  eflfect  that 
there  are  no  puffers,  are  i^ceivable  in  evi- 
dence, unless  the  expressions  used  are  put 
in  issue  by  the  pleactings?  id 

3.  If,  at  a  sale  by  auction  under  the 
order  of  the  Court  a  purchaser  sell  hia 
purchase  for  an  additional  sum  beyond 
bis  purchase-money,  the  Court  will  order 
thd  property  to  be  re-sold;  and,  MniMe, 
that,  if  upon  such  re-sale  the  property 
does  not  produce  the  improved  price 
agreed  to  be  g^ven  by  the  sub-purchaser, 
he  will  be  responsible  to  the  Court  for 
the  di£ferenoe.    HofanydY,  WyaJtt.     327 

4.  Purohaser  agreed  to  accept  vendor^ 
title  "without  dispute."  The  purchaser 
afterwards  objected,  that,  at  the  date  of 
the  agreement,  there  was  a  flaw  in  the 
vendor's  title,  consisting  of  an  unreleased 
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Ineombisnoe^  which  left  the  legal  estate 
in  the  property  oatatanding.  Upon  a  bill 
filed  by  the  yendor  for  spedflc  perform- 
ance^.fi^  that  the  pnrchaaer  was  pre- 
cluded, by  the  terms  of  his  contract,  nom 
insisting  on  the  objection.  Duke  v.  Bear- 
neU,  337 

6.  Yendore  having  put  forth  ambigaons 
conditions  of  sale,  held  to  be  bonnd  strictly 
by  those  oondition&  SeaJkmY.  Mofp^  656 

6.  Tune  held  to  be  of  the  essence  of 
the  contract  between  yendor  and  pur- 
chaser, partly  by  reason  of  the  nature  of 
the  trade  carried  on  upon  the  property 
oflfered  for  sale,  and  partly  upon  the  con- 
struction of  the  conditions  of  sale.        lb. 


VOLUNTARY  SETTLEMENT. 

1.  A  deed  of  settlement,  in  form  yolun- 
tary,  but  appearing  fix>m  extrinsic  evi- 
dence to  have  been  made  for  valuable  con- 
sideration, supported  against  creditors. 
PoU  V.  Todhmkr,  76 


2.  A  person  who  was  in  Io0o  jNiroR^is  to 
a  married  woman,  devised  to  her  a  rent- 
charge  for  her  life,  and  bequeathed  certain 
personal  property  to  her  for  her  separate 
tise.  The  iffill  being  inoperative  both  as 
to  the  real  and  personal  estate,  the  heir-at- 
law  and  next  of  kin  of  the  testator  made 
a  partial  sacrifice  of  their  interests  in  order 
to  carry  the  testator's  intentions  into  ef- 
fect ;  the  property  given  up  by  them  being 
invested'in  the  fonds  and  afterwards  set- 
tled upon  the  woman  and  her  children. 
At  the  time  of  the  investment  the  husband 
of  the  woman  was  insolvent  in  his  circum- 
stances, and  about  three  months  after  th% 
date  of  the  settlement  he  became  a  bank- 


rupt:— HfHd^  that  the  settlement 
valuable  consideration,  and  "% 
against  the  husband's  creditonL 


WARD. 


for 
good 
id 


XD^fost  and  invalid,  that  state  of  tilings  do 
not  prevent  a  court  of  equity  from  inter- 
fering (before  judgment  at  law  or  decree 
in  equity)  to  restrain  the  party  in  posses- 
sion from  committing  waste  upon  the  in- 
heritance.   Haighy.Jaggar,  231 

2.  Quare^  what  is  the  present  extent 
and  effect  of  the  writ  of  estrepemmUf    id 


WILIfc 

1.  Testator  devised  certain  messuages 
to  trustees  upon  trust,  to  pay  the  rents  to 
his  wife  for  her  life,  and  iJter  her  decease 
he  gave  and  devised  the  ^d  messuages  to 
the  same  trustees,  upon  trust  to  sel^  Ao^ 
and  apply  the  proceeds  amongst  all  his 
the  testator's  nephews  and  nieces,  children 
of  his  brothers  A.  and  B.,  and  his  sister 
C,  and  the  survivors  and  survivor  of  thenii 
share  and  share  alike,  to  be  paid  them  re- 
spectively as  they  attained  the  age  of 
twenty-one  years  The  testator's  wifo 
survived  him:— ifeU;  that  the  property 
was  divisible  among  such  only  of  the  chil- 
dren of  A.,  B.,  and  0.  as  survived  the 
widow.     Wmama  v.  Jbrfi;  86 


See  IHTAKT,  1,  2,  6. 


WASTE. 


1.  Sembkf  that,  although  a  man  be  in 
full  and  complete  possession  of  an  estate, 
by  a  tide  adverse  to  another  who  claims  it 
against  him,  and  there  be  no  privity  be- 
tween the  parties,  and  the  party  in  posses- 
sion swear  that  his  own  titie  is  just  and 
Valid,  or  that  the  titie  of  his  adversaiy  is 
Vou  u.  91 


2.  TestatorgavehisdaugfalerA.  "20001 
after  marriage."  In  a  subsBquent  part 
of  the  will  was  the  following  clause ; — 
**  As  to  my  daughten^  I  trust  that  tbej 
will  not  dispoee  of  themselves  in  marriage 
without  ooniBulting  my  executors,  and  get- 
ting their  assistanoe  in  drawing  up  proper 
articles,  to  the  intent  that  should  any  of 
them  die  without  issue,  then,  on  the  de- 
cease of  their  respective  husbands  and 
themselves,  their  fortune  to  revert  to  their 
surviving  brothers,  share  and  share  alike." 
The  testator's  daughter.  A.,  married,  and 
died  without  leaving  iasue,  in  the  lifetime 
of  three  of  her  brothers.  The  brothers 
afterwards  died  in  the  lifetime  of  the 
daughter's  husband: — EUd,  that  the  gift 
(if  any)  in  derogation  of  the  absolute  gift 
of  20001.  having  Med,  the  gift  remained 
absolute,  and  &e  husband  was  entitied 
to  it    Eakm  V.  Barker,  124 

3.  Testator  bequeathed  the  dividen(]{i 
of  £10,000  stock  to  his  wifo  for  her  life, 
and  aftw  her  decease  he  gave  and  be- 
queathed the  principal  unto  and  amongst 
A.,  B.,  On  and  D.,  and  all  and  eveiy  other 
the  child  and  children  of  N.  that  might  be 
living  at  the  decease  of  his  said  wife,  to 
be  transferred  and  paid  to  them  respec- 
tively on  their  attaining  the  age  of  twentys- 
one  jrearB,  with  benefit  of  survivorship  in 
case  any  of  them  should  die  under  that 
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age.  N.  never  had  any  other  children 
than  those  named  in  the  will  They  all 
attained  twenty-one,  and  died  in  the  life- 
time of  the' widow  i-^'Hdd,  that  they  took 
vested  interests  in  the  £10,000  stxxsk. 
Roberts  v.  Bmder,  130 

4.  Testator  devised  estates  to  trostees 
npon  trust  to  pay  certain  annuities  to  his 
wife  and  other  persons,  with  a  direction 
that  daring  the  life  of  his  wife  the  surplus 
rents  should  be  applied  in  discharge  of 
incumbrances  affecting  the  devised  pro- 
perty ;  and,  subject  to  these  trusts,  he  de- 
clared tiiat  the  trustees  should  stand  seized 
of  the  property,  in  trust  for  various  per- 
sons (not  in  esse  at  the  testator's  death) 
successively  in  tail,  with  remainder  to  the 
testator's  niece  for  life,  with  a  direction 
that  daring  her  minority  the  rents  should 
be  applied  as  after  mentioned,  and  then 
ibilowed  a  cLause  to  the  eflEbct  that,  if  any 
person  beneficially  entitled  to  the  rents 
shotdd  be  in  his  or  her  minority,  an  an- 
nual sum  not  exceeding  300L  should  be 
applied  oat  of  the  rents  to  the  mainte- 
nance of  that  person,  and  that  the  residue 
of  the  rents  should  accumulate,  and  the 
accumulations  be  applied  in  the  discharge 
of  incumbrances: — ffeld,  upon  the  con- 
struction of  these  inconsistent  dauaes,  and 
other  parts  of  the  wUI,  that  the  testator's 
niece  was  not  (at  least,  during  the  life  of 
the  testator's  widow)  entitled  to  any  part 
of  the  rents  for  her  maintenance  during 
minority.     WiOiamea  v.  Ednoards^      176 


6.  Upon  the  construction  of  a  will — 
Skid,  that  the  word  "  legacies"  did  not  in- 
olude  annuities.     ChmfiM  v.  Wyndhaniy 

184 

6.  Upon  the  construction  of  a  will-— 
Edd,  that  accrubig  shares  of  personal  es- 
tate were  not  subject  Ur  the  trusts  de- 
clared of  the  original  sharesi  Macgrtgor 
V.  Macgregor,  192 

7.  Testator  bequeathed  cue  moiety  of 
his  residuary  persontd  estate  to  trustees, 
upon  trust  to  pay  t^e  interest  and  divi- 
cfends  equally  amongst  such  of  his  chil- 
dren as  should  be  living  at  a  certafai  period, 
Ibr  their  lives ;  and,  after  the  death  of  any 
of  them,  upon  trust  to  stand  possessed  of 
a  proportionate  share  of  the  fUnd  for  the 
use  of  the  iasue  of  the  child  or  children  so 
dying,  absolutely.  "But,  in  case  of  eoct 
child  or  children  dying  without  leaving 
issue,  then  upon  trust  to  stand  possessed 
of  the  proportionate  share  of  the  child  so 
dyingi  in  trust  for,  and  equally  to  be  di- 


vided between  and  Amongst,  my  other 
children  then  living,  and  ike  issue  of  stuh 
of  ihem  as  may  tfkin  he  dead^  such  issue 
nevertheless  only  taking  the  share  th^r, 
his,  or  her  parent  woidd  have  taken  if 
living."  H.,  one  of  the  children  of  the 
testator,  who  was  living  at  the  period  of 
distribution,  died,  leaving  issue  a  daugh- 
ter, who  died  without  issue.  Afierwa^ 
W.  and  A.,  two  other  of  the  testator's 
children,  died  without  issue: — ffdd,  that 
the  daughter  of  H.  took  no  interest  in  the 
sluffes  of  W.  and  A.  id 

• 
8.  TTpon  the  construction  of  a  wiU — 
ffeld^  that  a  legacy  was  given  to  an  exe- 
cutor not  in  his  character  of  executor,  and 
that  he  did  not  lose  the  legacy  by  not 
proving  and  not  acting  under  the  will. 
Oompton  V.  Bhaaham^  201 

9;  Oriipnal  will  of  personalty  examined 
in  order  to  arrive  at  tiie  true  construction 
of  certain  bequests.  id 

10.  Devise  of  the  house  in  Camden- 
place,  and  "all  therein,"  to  M.  for  life; 
"at  her  death  I  give  and  bequeath  the 
house,  &&,  fta,  to  my  nephew  T.  and  hia 
heirs."  After  the  death  of  M.,  T.  is  enti- 
tled to  all  the  chattels  which  were  in  the 
house  at  the  testatrix's  death,  except  the 
consumable  artidea.    ISiming  v.  F&weSit 

202 

11.  Testator  devised  his  real  estates  to 
his  daughter  for  life,  and  after  her  death 
devised  them  to  his  executors,  with  a  di- 
rection to  sell  them  and  divide  the  sum 
arising  from  the  «de  amongst "  my  grand- 
children that  are  living  at  my  daughter's 
4eath,  and  by  the  present  marriage,  in  the 
following  manner :  I  give  and  beqneath 
to  my  grandson  A.,  one  fifth,  to  B.  one 
fourth,  to  G.  one  fiftii,  and  the  other  parts 
to  be  equally  divided  amongst  the  other 
children  living  at  the  death  of  my  daugh- 
ter by  this  present  marriage. "  The  testa- 
tor died  leaving  his  daughter  his  heiress- 
at-law,  and  also  next  of  kin.  She  had  at 
that  time  seven  children,  of  whom  A.,  B., 
and  0.  were  three.  A.  and  B.  died  in 
their  mother's  lifetime : — Hdd,  that  their 
shares  lapsed  to  tiieir  mother,  as  the  tes- 
tator's heir-at-law,  as  personal  estate. 
iTo^eU  V.  Prymt,  204 

12.  Bequest  of  £1000  stock  to  a  mar- 
ried woman,  "  solely  and  entirely  for  her 
own  use  and  benefit  during  her  lifb,"  is  a 
bequest  to  her  for  life,  to  her  separata 
use.    Jngl^idi  v.  Cb^Atea,  247 
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18.  Testator,  having  £7300  stock,  be- 
queathed to  his  nephew,  J.  C,  £200  stock, 


expressions  of  fwsentment,  and  saysi  that 
the  bequest  is  more  than  she  deserves 


part  of  the  aforesaid  £7300,  in  order  that  By  a  codicil,  he  leaves  the  surplus  stock 


he  mij^lit  be  efieciualiy  enabled  to  resist 
by  Ittw  any  attempt  to  deprive  him  of  the 
little  property  which  he  and  his  con- 
nections possessed  in  Crookhaven;  and, 
in  order  the  better  to  ^eter  any  person 
from  Httempting  the  same,  he  requested 
that  £200  of  the  above-named  stock  should 
be  placed  in  the  National  Bank  of  Ireland, 
subject  to  the  control  of  the  said  J.  C,  and 
the  testator's  niece,  M.,  should  it  be  found 
necessary  to  call  for  or  remove  it  from  the 
bank,  to  defend  any  attempt  that  might 
be  made  to  dispossess  them.  On  no  other 
account  was  the  said  £200  stock  to  be  re- 
moved ft'om  the  National  Bank ;  but  the 
interest  of  the  same  might,  nevertheless, 
be  drawn  for  the  use  and  benefit  of  the 
said  J.  C. ;  the  principal  to  continue  in  the 
bank  for  ten  years  after  the  testator's 
death,  at  the  expiration  of  which  time  it 
mijfht  be  withdrawn  for  the  benefit  of  his 
family,  provided  no  threat  or  intimation 
of  a  cUiin  was  made  against  the  property. 
The  property  was  recovered  by  law  against 
J.  0.,  in  the  testator's  lifetime,  and  the 
testittorpaid  the  costs  of  the  action: — Beld, 
that  J.  C.  was  entitled  to  two  legacies  of 
£200  stock  each,  absolutely.  lb. 


14.  Testator,  by  will,  distributed  £7300 
stock  amongst  several  legatees,  except 
£200,  surplus  of  the  stock,  which  he  di- 
rected to  be  applied  in  defraying  any 
necessary  expenses.  By  a  codicil,  dated 
two  years  after  the  will,  at  which  time 
there  was,  by  reason  of  certain  erasures 
made  in  hU  will,  a  much  larger  surplus 
than  £200  stock,  he  left  "  the  surplus  of 
his  money  in  the  funds,"  to  be  appro- 
priated as  his  executors  might  think 
proper  among  the  several  legatees.  By  a 
subsequent  OKiicil,  dated  a  few  days  after 
the  former,  the  testator,  after  bequeathing 
certiio  snuff-boxes,  &c.,  and  staling  that 
there  appeared  a  "  surplus  remaining  after 
the  legacies  aforesaid  were  paid,"  begged 
his  executor  to  distribute  the  same  among 
the  children  of  his  son  W.  There  was 
property  of  inconsiderable  amount  besides 
stock,  to  which  the  residuary  bequest,  con- 
Uined  in  the  last  codicil,  might  be  applied: 
— Hdd,  that  that  bequest  did  not  operate 
as  a  revocation  of  the  bequest  of  the  sur- 
plus of  the  funds  contained  in  the  second 
codicil  lb. 


to  be  appropriated,  as  his  executors  think 
proper,  among  the  several  legatees.  The 
executors,  in  appropriating  the  stock,  can- 
not omit  X.  Y.  lb. 


16.  Testator  bequeathed  to  G-.  two  sums 
of  stock,  and,  in  case  of  his  death  in  the 
testator's  lifetime  without  issue,  the  two 
sums  were  to  be  equally  divided  amongst 
the  testator's  nieces  thereinafter  named, 
under  Vie  same  conditions  and  restriatiom 
<u  were  thereinafkr  mentioned  reapeatingike 
several  bequests  thereinafter  mentianed  to 
them  respectively  given.  The  testator  then 
gave  12,000t  stock  te  trustees,  upon  trust 
to  pay  the  dividends  (In  thirds)  tothe  tes- 
tator's three  nieces,  A.  B.,  and  C,  for  their 
lives,  and,  after  their  respective  deaths,  to 
transfer  the  capital  (in  thirds)  to  the  chil- 
dren of  the  nieoe»;  with  limitaUona  over, 
in  the  nature  of  cross  remainders,  in  the 
event  of  any  of  the  nieces  dying  without 
leaving  children ;  with  an  ultimate  limita- 
tion, in  the  event  of  all  the  nieces  dying 
without  leaving  children,  in  fiivor  of  the 
residuary  legatee,  a  stranger.  G.  died, 
without  issue,  in  the  testator's  lifetime. 
The  nieces  had  children:  Beld^  that  the 
children  took  the  same  interests  in  the 
stock  given  to  G.  as  they  did  in  the 


12,0002.  consols.    Boss  v.  Ross, 


269 


15.  Testator  distributes  a  sum  of  stock, 
except  a  small  part,  amongst  certain  lega- 
ieeS)  as  to  one  of  whom,  X  T.,  be  uses 


17.  Testator  directed  all  his  propertyt 
except  ready  money  or  monies  in  the 
fimds,  to  be  converted  into  money,  and 
the  clear  monies  arising  from  such  con- 
version to  be  invested,  in  the  names  of 
the  executors,  in  31  per  cent  consols,  or 
other  government  securities  in  England; 
Held,  that  Greek  bonds,  though  guaran- 
teed by  this  country,  were  not  compre- 
hended in  the  word  **  funds,*'  and  that 
they  were  a  proper  subject  of^  con  version 
under  the  terms  of  the  wiU.  Bumie  v. 
Getting,  324 

]  8.  Testatrix,  before  the  stat  1  Vict,  a 
26.  bequeathed  tlie  residue  of  her  personal 
estate  to  her  son  A.  and  her  daughter  B., 
to  be  divided  equally  between  them,  in 
case  they  were  both  living  at  the  time 
of  her  decease^  but  if  either  of  them 
should  liappen  to  die  before  her,  or  at  any 
time  after,  without  i8sue>  then  she  be- 
queathed the  share  of  him  or  her  so  dying, 
and  without  issue,  to  the  survivor  of  them. 
A.  and  B.  survived  the  testatrix.  A.  died 
unmarried  in  the  lifetime  of  B.:— JBeidy 
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fhat  the  moiety  of  the  reeidne  given  to  A. 
devolved  to  B.    Iktmer  y,  FrampUmj   331 

19.  Testator,  by  codicil  gave  legacies 
of  £500  each  to  A.,  B.,  C,  and  D.,  who, 
from  other  parts  of  the  codicil,  and  from 
the  will,  appeared  to  be  the  grandchildren 
of  his  brotlier  Henry.  He  added :  "  Item, 
I  direct  my  executors  to  pay  out  of  ray 
personal  estate  the  sum  of  £500  apiece  to 
each  child  that  may  be  bom  to  either  of 
the  diildren  of  eitlier  of  my  brothers  law- 
fully begotten,  to  be  paid  to  them  on  his 
or  her  attaining  the  age  of  twenty-one." 
At  the  date  of  the  codicil  and  at  the  tes- 
tator's death  there  were,  to  his  know- 
led^,  living,  several  grandchildren  of  his 
brothers,  besides  A.,  B.,  C,  and  D.,  and 
various  children  of  the  brothers  of  the 
testator,  and  the  testator  was  survived  by 
one,  at  least,  of  his  brothers :  Bdd^  that 
A.,  B.,  0.,  and  D.  were  not  entitled  to 
double  legacies.    Early  v.  BenboWf     342 

20.  Upon  the  oonstruction  of  a  will — 
Held,  that  the  testator's  widow  was  not 
entitled  to  enjoy  the  testator^s  residuary 
property  for  her  life  tn  specie,  Johnson  v. 
JoktisofKf  441 

21.  Upon  the  oonstruction  of  a  will — 
BM^  that  lapsed  legacies  fell  into  the 

S moral,  and  not  into  a  particular  residue. 
aster  ▼.  Laprimawdaye^  443 

22.  Bequest  to  testator's  brother  and 
Bisters,  A.,'  B.,  and  C,  for  their  several 
lives,  shai^  and  share  alike,  and  aiter  the 
decease  of  either  of  them,  then,  as  to  the 
share  or  shares  of  one  or  either  of  them 
so  dying,  the  testator  bequeathed  the  same 
to  the  issue  of  the  body  or  bodies  of  him, 
her,  or  them  so  dyin$r,  begotten  or  to  be 
begotten  by  their  present  husbands,  share 
and  share  alike,  for  ever.  Assuming  that 
A.,  B.,  and>G.  took  life  estates  only  in  the 
fund,  the  court  was  of  opinion  that  the 
words  "issue  of  the  body,"  ibc.,  compre- 
hended not  only  children  but  grandchil- 
dren and  more  remote  descendants  of  A., 
B.,  and  G.    Ewxns  v.  Jones^  616 1 


23.  Testator  bequeathed  all  his  personal 
estate,  except  the  money  laid  out  in  stock, 
mortgages,  and  bonds,  to  A« ;  and  as  to 
his  money  in  stock  and  on  mortgages  and 
bonds,  he  gave  the  same  to  B.    The  gift ' 
to  B.  failed  by  an  event  analogous  to  a 
lapse: — Held,  that  the  property  which' 
was  intended  to  be  given  to  B.  passed  | 
under  the  residuary  bequest  to  A.        lb,. 


24.  Upon  the  construction  of  a  win — 
Heid^  that  certain  legacies  of  stock,  and 
of  money  on  mwtgages,  bonds,  Ac,  were 
specific.  Jb. 

25.  Testator  directed  his  trustees  to  pay 
the  dividends  oC  certain  stock  to  his  wife 
for  life,  and,  afler  her  decease,  to  transfer 
the  capital  to  such  person  or  persons,  in 
such  shares  and  proportionsi  at  such  time^ 
and  in  such  manner,  as  might  be  expressed 
in  any  codicil  or  codicils  to  his  will ;  and. 
in  defoult  of  such  direction  or  appoint^ 
ment,  to  transfer  and  make  over  the  same 
unto  such  person  or  persons  as  would, 
under  and  by  virtue  of  the  Statutes  of 
Distribution  of  Intestates'  Estates,  have 
been  entitled  to  his  personal  estate  in  case 
he  had  died  intestate.  The  testator  died 
without  making  any  appointment  by  codi- 
cil, leaving  his  wife  surviving  him.  The 
wife  afterwards  died : — Held,  that  the  fund 
belonged  to  those  who,  at  the  testator's 
death,  and  not  to  those  who  at  tlie  widow's 
death,  would  have  been  entitled  to  his 
personal  estate  in  case  he  had  died  intes- 
tate; consequently,  that  the  widow  was 
entitied  to  a  distributive  share  of  the 
fund.  ^Jenkins  Y,  Gower^  5^7 

26.  But  Mmdfe,  that  there  was  no  joint 
tenancy  between  the  widow  and  the  next 
of  kin  of  the  testator  living  at  his  death ; 
and,  therefore,  that  the  widow,  having 
survived  those  next  of  kin,  was  not  enti- 
tled to  take  the  whole  fund  by  survivor- 
ship, lb, 

27.  Upon  the  oonstruction  of  a  will — 
Hdld^  that  executors  were  entitled  as 
against  the  Grown,  claiming  in  default  of 
next  of  kin  of  the  testatrix,  to  the  surplus 
proceeds  of  certain  leaseholds  which  were 
bequeathed  to  be  sold  for  payment  of  the 
testatrix's  debts  and  legaciea  Russtli  v. 
Ckmjes,  648 

28.  Execntors  having  legacies  under 
the  will,  held  not  to  be  precluded  from 
taking  property  undisposed  of  by  the  will 
to  their  own  use ;  the  legacies  being  tin- 
equal  in  amount  lb. 

29.  Testatrix  bequeathed  certain  lease- 
holds to  trustees  upon  trust  for  sale,  and 
to  apply  the  proceeds  in  or  towards  pay- 
ment for  her  debts,  funeral  and  testamen- 
tary expenses,  and  legacies,  as  far  as  the 
same  vrould  go;  and  as  to  all  the  monies 
and  personal  estate,  not  thereinbefore  by 
her  disposed  o{  and  not  consisting  of 
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lands^  tenements,  or  hereditaments,  or  the 
produce  thereof  she  bequeatiied  the  same 
for  charitable  purposes.  The  produce  of 
the  leaseholds  was  more  than  sufficient 
for  payment  ofher  debts,  funeral  expenses, 
and  legacies,  and  she  had  not  devised  any 
other  than  leasehold  lands  to  be  sold. — 
Held,  that  the  surplus  produce  of  the 
leaseholds  did  not  &U  into  the  residue, 
but  was  undisposed  oC  lb. 

30.  Testator  devised  and  bequeathed 
all  his  real  estate,  and  all  the  residue  of 
his  personalty,  to  trustees  upon  trust  to 
pay  his  wife  an  annuity  for  her  life,  and 
subject  to  such  annuity  upon  trust,  as  to 
the  whole  of  his  said  real  and  personal 
estate,  for  his  son  F.,  his  heirs,  executors, 
administrators,  and  assigns^  as  and  when 
he  should  attain  the  age  of  twenty>five, 
and  in  case  his  said  son  should  die  afler 
the  age  of  twenty-one,  but  before  twenty- 
five,  then  as  his  said  son  should  -by  will 
or  deed  appoint;  but  in  case  his  said  son 
should  not  make  any  such  appointment^ 
or  should  die  before  attaining  twenty -five, 
without  leaving  issue,  then  upon  trust  for 
the  testator's  own  heirs,  executors,  or  ad- 
ministrators : — Held,  that  the  last  limita- 
tion embraced  those  persons  only  who 
were  entitled  to  the  testator's  property  at 
the  time  of  his  death,  and  that  it  was  no 
objection  to  this  construction  that  F.  him- 
self happened  to  be  one  of  those  persons. 
WitiUnson  y.  Ckxrreit^  643 

31.  A  testator  gave  £200  a  year  to  S. 
for  her  llfb,  and  alter  her  decease,  he  gave 
£6,666  13^.  4d  consols  to  be  divided 
equally  among  such  of  her  children  as 
should  attain  twenty-one.  S.  survived 
the  testator,  and  died  leaving  six  children, 
five  of  whom  had  attained  twenty-one  in 
her  lifetime: — Held,  that  the  testator's 
residuary  legatee  was  excluded  from 
claiming  any  portion  of  the  dividends  of 
the  fund.     Stone  v.  Harrison^  715 

32.  Testator  bequeathed  to  his  wife  as 
follows :  "  All  my  interest  in  my  house  at 
Lavender  Hill,  the  furniture,  books,  pic- 
tures, winesi,  ^,  &c."  After  the  date  of 
his  will  the  testator  removed  from  Laven- 
der Hill  to  Spencer  Lodge,  taking  with 
him  fumitiire,  books,  pictures,  wines,  and 
plate.  He  afterwards  purchased  more  of 
these  articles,  and  died  at  Spencer  Lodge : 
— Held,  that  his  wife  was  entitled  to  the 
furniture,  books,  pictures,  wines,  and  plate, 
which  he  had  at  the  time  of  his  death. 
Norria  v.  Norris^  719 


33.  Testator,  after  devising  oertain  free- 
hold estates  ih  trust  for  A.  in  strict  set- 
tlement^  with  remainder  to  B.  in  strict 
settlement,  with  remainder  to  his  own 
right  heirs,  gave  leasehold  and  copyhold 
property  (of  the  nature  of  personalty)  upon 
trusts  similar  thereto,  yet  so  that  the  same 
should  not  vest  absolutely  in  any  child  of 
a  tenant  for  life,  unless  such  child  should 
attain  twenty-one,  "  and  so  that,  in  de- 
fault of  any  person  becoming  entitled 
thereto  under  this,  my  will,  the  same  shall 
be  in  trust  for  my  personal  and  not  my 
real  representative."  And  the  testator 
gave  the  residue  of  his  personal  estate  to 
his  wife,  and  appointed  her  sole  execu- 
trix of  his  will.  Upon  the  death  of  all  the 
tenants  for  life  without  issue,  a  question 
arose,  as  to  the  devolution  of  the  lease- 
hold and  copyhold  estates,  between  the 
next  of  kin  of  the  testator  at  the  time  of 
his  death,  his  next  of  kin  at  the  time  of 
the  death  of  the  surviving  tenant  for  life, 
and  the  representative  of  the  widow : — 
Held,  that  the  representative  of  the  widow 
was  entitled  to  the  exclusion  of  boUi 
classes  of  next  of  kin.    SmUh  v.  Bamtby, 
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34.  The  words  "  personal  representa- 
tive," or  the  words  **  legal  personal  repre- 
sentative," must  ordinarily  and  prima 
facie  be  taken  to  mean  "  executors "  or 
"  administrators."  lb. 


35.  Testator  bequeathed  £1600  stock 
to  trustees  in  trust  for  his  daughter  for 
life,  and,  after  her  decease,  for  her  chil- 
dren ;  but  if  she  should  have  no  children, 
then  he  directed  his  executor  to  stand 
possessed  of  the  fund,  in  trust,  to  pay  or 
transfer  the  same  equally  unto  and  be- 
tween his  three  nephews,  A.,  B.,  and  0., 
and  his  niece,  and  the  survkors  or  sur- 
vivor of  them,  share  and  share  alike.  The 
nephews  and  niece  survived  the  testator, 
and  died  in  the  hfetime  of  the  daughter, 
who  died  without  ever  having  had  a  child : 
— Held,  that  the  representatives  of  the 
nephews  and  niece  were  entitled  in  equal 
shares.     Wagstaffy,  Crosby ^       »        746 


See.ADEMPTXON. 

Agreement. 

Charitt. 

Donatio  Mortib  Caubjl 

Estate  for  Life. 

Power,  1,  2,  4. 

PREROQATiyE  PRORATB.' 

Railway  Shabe& 
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WITNKSSw 


A  defendant  hftviDg  been  examined  be- 
fore the  Master  by  her  co-defendant,  A. 
B.,  (savinfi^  just  exceptions,)  and  her  evi- 
dence not  having  been  read,  it  was  pro- 
posed vto  cead  it  on  behalf  of  the  plaintiff: 
-^Hdd,  that  if  this  coarse  were  ^en  the 
.witness  would  be  the  plaintiff's  witndss, 


H 


and  that,  inasmuch  as  the  effect  of  the 
evidence  was  to  chai^ge  A.  B^  and  there- 
by to  exonerate  the  witness,  tiie  evidence 
could  not  be  received ;  the  case  not  be- 
ing within  the  stat  6^7  Vict  c  .85.  Gbr- 
nUchaely.  Oarmichae^  I 

See  FBAxmcB,  8. 
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